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FRIDAY, JUNE 8, 1956 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

As we resume the hearing this morning in connection with the Cab- 
inet Committee’s Report on Transport Policy, and proposed legisla- 
tion to implement this report, we have a number of witnesses who were 
scheduled to appear yesterday and also today. Of course, we all 
recognize the problem that we had yesterday which prevented us from 
conducting any hearings whatsoever. 

In view of the fact that Congress is coming into its last few weeks 
of the session and the necessity of completing this record, and the 
desire of the committee to be eminently fair to everyone, I must reluc- 
tantly announce that we are going to have to limit the time for the 
direct presentation by the witnesses in order to give everyone a fair 
chance and opportunity. 

Therefore, we are going to have to limit the witnesses in their direct 
testimony to 15 minutes. Of course, the examination will have to de- 
pend on the attitude of the members of the committee. 

We have Mr. T. C. Burwell, vice president of the A. E. Staley Manu- 
facturing Co. Mr. Burwell, I believe your address is as stated here. 


STATEMENT OF T. C. BURWELL, VICE PRESIDENT, A. E. STALEY 
MANUFACTURING CO., DECATUR, ILL. 


Mr. Burweu. 2 Montgomery Place, Decatur, IIll.; yes, sir. 

My name is T. C. Burwell. I reside at No. 2, Montgomery Place, in 
Decatur, Ill. I am at the present time and have been for 31 years a 
member of the board of directors of A. E. Staley Manufacturing Co., 
and also a vice president. 

In addition, I am a member of the board of directors of the A. E. 
Staley Manufacturing Co., London, Ltd. Our company is engaged 
at Decatur, Il., in the processing of corn and soybeans. Our activities 
are divided bushelwise about 50 percent corn and 50 percent soybeans. 

We are the second largest corn-wheat milling industry in the United 
States. We pioneered and we are the largest soybean processor in the 
United States. In addition to that, we produce 5,000 tons of formula 
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feeds per month and we also operate one of the largest vegetable-oil 
refineries in the State of Illinois. 

In addition to that, we operate a soybean plant at Painesville, Ohio. 
At Decatur, we handle something in excess of 60,000 carloads of freight 
annually. Our transportation bill is approximately $18 million; 
about $17 million to the railroads, about $500,000 to the trucklines, and 
about $500,000 to oceangoing vessels. : 

We do not only a national but an international business. It is my 
view that all agencies of transportation should be regulated similarly. 
I think the legislation should be less instead of more. I think it could 
be accomplished by a law that provided that a rate should be reason- 
able per se, that a rate should be nondiscriminatory. 

In determining the reasonableness of any rate, it ought to be based 
on the mode of transportation and not the effect it would have on any 
other mode of transportation. 

As to section 4 of the act, I think that section could well be elimi- 
nated. I might say that in 1937 and 1938, the corn-wheat milling 
industry operated at only a little more than 60 percent of capacity, 
and that was by reason of the fact that there was tremendous imports 
of tapioca flour coming into this country duty free. We were unable 
to compete with that and, therefore, the industry ground some 30 
million to 40 million bushels less corn in those 2 years than we would 
normally grind. The railroads were willing to make rates to such 
points as Mobile and Port St. Joe, Fla., and Savannah, Ga., and those 
points, but they couldn’t make the rates without first getting relief 
from the fourth section unless they cut the revenue at the intermediate 
territory. 

We finally got relief from the fourth section of the act and the 
rates were put in and we were then able to compete with this tapioca 
flour to a better advantage than we were prior to that time. 

I think there ought to be some amendment or some new section 
in 13, similar to 13. I think we people who pay the freight bills are 
paying a lot of burdens for local passenger trains that operate purely 
intrastate, and the State commissions, on representations from labor, 
are sometimes reluctant to take off those trains even though there is a 
showing that they are operating at a loss, and I think there ought to 
be an appeal in the Interstate Commerce Act that a railroad could 
appeal from a decision of a State commission, provided they could 
show that the continuation of those local intrastate passenger trains 
cast an undue burden on interstate commerce. 

As to section 22, I think the provisions in H. R. 525 are more in 
line with my thinking. Section 22, if I recall correctly, was estab- 
lished to permit the railroads who were not land-grant railroads to 
meet the rates of land-grant railroads. 

The land grants were repealed approximately 10 years ago and it 
seems to me at that time section 22 ought to have been repealed in 
the act. That, Mr. Chairman, I believe, is my statement. 

Mr. Harrts. Mr. Burwell, thank you very much for a very concise 
but yet definite and splendid statement on those provisions in which 
you and your company are interested. 

In view of the experience you have had, certainly, your testimony 
should have great weight. 
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Any questions, Mr. Dolliver ? 

Mr. Dotiiver. Your industry is of very great importance in the 
area that I come from in Iowa, because we produce a great deal of 
corn. Perhaps some of it comes to the Staley Manufacturing Co. 

Mr. Burwe tt. I would say we have three competitors in Lowa. 

Mr. Dotiiver. Along the Mississippi River ? 

Mr. Buswett. Cedar Rapids; yes, sir. 

Mr. Dotiiver. And Keokuk at Clinton ? 

Mr. Burwe tt. Yes. 

Mr. Dotttver. I am interested in what you say about the provision 
as to minimum rates. As I understand your first point, it was that 
you thought there should be a relaxation with respect to the control 
of the Interstate Commerce Commission on minimum rates; is that 
correct ? 

Mr. Burwetu. That is correct. 

For instance, I think that all modes of transportation ought to be 
regulated alike, and rather than load down all of them, I think there 
ought to be a general relaxation of the regulation. 

I think it could be accomplished very nicely by a determination that 
a rate in and of itself is a reasonable rate so long as it is a nondiscrim- 
inatory rate. 

Mr. Dotutiver. Do you think that should include, that relaxation, as 
between carriers, the same mode? ‘That is to say, if 1 of your clients 
was on 2 rail carriers, they should be allowed to compete ratewise as 
to traffic from your plant? 

Mr. Burwe t. I think so, unless the circuity was tremendous. The 
circuity ought to be reasonable, I would think. 

Mr. Dottuiver. Several days ago in these hearings a representative 
of your Quaker Oats Co. testified very vigorously about the impedi- 
ments or the delay that was caused by the application of a long-and- 
short-haul clause to your freight operations. Do you have any com- 
ment on that ? 

Mr. Burwe tt. I think the fourth section ought to be entirely elimi- 
nated. We have this situation, just within the last 30 or 60 days. We 
have four competitors that have available water transportation. 

We shipped 1 customer last year 58 carloads of starch and that is a 
lot of starch. We were notified that he was going to buy from one of 
our competitors because he could move the starch entirely by water. 
We finally retained the business, but we have to absorb—cut our price 
to meet that 37 cents a hundred. 

I don’t think that anybody ought to hold the umbrella over the water 
carriers and I think there ought not to be any provision that their 
rates should be any percentage or anything else less than the rail rates. 
I don’t think one mode of transportation ought to have anything to do 
with the rates of another mode of transportation. Everybody ought 
to stand on their own bottom. 

Mr. Dotutver. As I understand it, the principal objection to the 
long-and-short-haul clause was the way it was administered, that it 
toa so long to get a circuitous route or a new rate into effect that the 
delay was very disastrous in bringing about any adjustment of rates. 

Is that your view, also? 

Mr. Burwetu. That is my view, and I might give you a very concrete 
example of that. We pioneered the soybean industry, the first people 
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in the United States. After about 5 years, we decided to test the 
Pacific coast. 

I myself have made a trip out to the Pacific coast and up to that time 
they had known nothing except oriental meal coming in on Japanese 
boats, Japanese-flag ships, at a rate of $6 a ton. On that first trip I 
sold 13,000 tons of meal, set up brokerage out there, brokers, and then 
the question was there had never been any freight rate out to the 
Pacific coast, but they didn’t want to break down the rate to the inter- 
mediate territory. 

So they finally decided to file a fourth section application and then 
the Mississippi and the Oklahoma and the Texas cottonseed people 
“ame in and intervened in the case and opposed the relief. 

We were able to show that the San Joaquin and Imperial Valleys 
in California produced more cottonseed meal and cake than was used 
on the Pacific coast and there were actual movements back as far 
as Colorado. The cottonseed people told me off the record that they 
didn’t want to go to California, but they merely wanted to get in 
there and use the soybean proposed rate to the Pacific coast to break 
down the cottonseed rate to the intermediate territory. It is almost 
an endless procedure to get the fourth section relief. 

Mr. Dotuiver. Thank you, Mr. Chairman. That is all. 

Mr. Harris. Thank you very much, Mr. Burwell. Mr. Clarence D. 
Todd, general counsel for the Contract Carrier Conference. 


STATEMENT OF CLARENCE D. TODD, GENERAL COUNSEL, CONTRACT 
CARRIER CONFERENCE 


Mr. Topp. Mr. Chairman and gentlemen of the committee, I have 
been general counsel of the Contract Carrier Conference since 1939, 
except for a period during the war when I was in the Army. 

In addition to being the general counsel of the Contract Carrier 
Conference, I also practice law here in Washington and handle many 
of the legal problems for individual contract carriers. 

The Contract Carrier Conference has as its purpose the protec- 
tion and fostering of the best interests of contract motor carriers 
throughout the United States. Our position in this matter is simply 
this: That we are supporting the American Trucking Associations 
in their opposition to the bill in its entirety. However, my partic- 
ular assignment is to discuss only those provisions that deal with 
contract carriers. 

Mr. Harris. You may have your entire statement included in the 
record, Mr. Todd. 

Mr. Topp. Thank you, Mr. Chairman. I was going to ask if it 
could be copied into the record as read and there are just a few points 
that I would like to emphasize. 

Mr. Harris. Yes, and the exhibits that you have attached to it may 
be also included with your statement. 

Mr. Topp. Thank you very much, sir. 

(The statement referred to follows :) 


STATEMENT OF CLARENCE D. Topp, GENERAL COUNSEL, CONTRACT CARRIER CONFER- 
ENCE OF AMERICAN TRUCKING ASSOCIATIONS, WITH REFERENCE TO H. R. 6141 


My name is Clarence D. Todd. I am general counsel of the Contract Carrier 
Conference of the Aierican Trucking Associations, and have held this position 
since March of 1939. In addition to acting as general counsel of the conference, 
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I am engaged in the private practice of law in Washington, D. C., under the firm 
name of Todd & Dillon. Our firm specializes in handling cases before the Inter- 
state Commerce Commission, other regulatory bodies, and the Federal courts. I 
have specialized in handling legal matters for motor carriers since 1937 when I 
graduated from law school and started to practice law in St. Louis, Mo. A sub- 
stantial part of our clientele has always been made up of contract carriers. Our 
experience, therefore, with this type of motor carrier goes not only to their prob- 
lems on an industrywide basis, which are handled through the trade association, 
but to their individual problems which we handle on an individual basis. 

The Contract Carrier Conference of the American Trucking Associations is a 
Delaware corporation, affiliated with the parent association as one of the so-called 
natural divisions of the industry. It is the purpose of the conference to foster 
and protect the best interests of the contract motor carriers as an industry. 
These activities the association has been carrying on since July of 1937. 

The Contract Carrier Conference is in complete agreement with the position 
taken by the American trucking associations with respect to H. R. 6141, and con- 
curs in the statements made by previous witnesses presented by the American 
trucking associations. The conference, like the parent organization, is opposed 
to the entire bill. However, my assignment is limited to voicing opposition to 
those portions of the bill which deal with contract motor carriers, and my state- 
ment and testimony will be so limited. 

Section 10 (b) of the bill would amend section 203 (a) (15), part II, of the 
Interstate Commerce Act by changing the definition of “contract carrier by motor 
vehicle” to include only those who operate ‘‘* * * on the basis of bilateral con- 
tracts for specialized or individualized service or services equivalent to bona fide 
private carriage by motor vehicle.” This amendment is opposed by the confer- 
ence for the following reasons: 

1. The amended definition, as pointed out by the Interstate Commerce Commis- 
sion in its statement to the committee, would exclude from the scope of the 
definition of a contract carrier certain classes of carriers who were formerly in- 
cluded. The common carrier definition has not been amended to include these 
classes. For this reason, if these amendments were made to the act, there would 
be certain classes of carriers who would fit neither the common nor the contract 
earrier definitions and would, therefore, be completely unregulated. The con- 
ference is unalterably opposed to this inequitable result. 

2. The amendment would limit contract carriers to performing services which 
are a substitute for private carriage. The contract carrier if so limited would 
be in direct competition with private carriage and only in competition with com- 
mon carriage to the same extent as is private transportation. The contract carrier 
would find it difficult, if not impossible, to successfully compete with private car- 
riage because of the economic regulations imposed upon contract carriers which 
are not imposed upon private carriers. 

The Association of American Railroads through its spokesman, the late J. Car- 
ter Fort, attempted to justify the change in the definition of contract carrier by 
contending that the contract carrier obtains its authority from the Commission 
considerably easier than does the common carrier. While it is true the statute 
provides that a contract carrier need only prove a proposed service “consistent 
with the public interest and the national transportation policy,” and that a com- 
mon carrier must prove that public convenience and necessity requires the pro- 
posed service, the Commission, by administrative decision, requires a showing of 
inadequacy of existing facilities to sustain a finding of “consistency with the 
public interest,” which is tantamount to requiring proof of public convenience 
and necessity. To illustrate the type of showing which a contract carrier must 
inake to obtain new authority, we quote from Walter C. Benson Company Exten- 
sion—New York, New Jersey, and Pennsylwania (No. MC—73613 (Sub No. 3), 
61 M. C. C. 128, 130) : 

“While shipper professes a need for the proposed service it has not tried all of 
the existing services and has made no investigation to ascertain the extent 
that single-line and interline motor carrier services are in fact, available in the 
territory. It fully admits that there has been no failure by existing motor 
carriers to transport less-than-truckload shipments and in the only instance that 
it has employed a motor common carrier to handle truckload traffic the service 
performed was satisfactory. It seems apparent that applicant proposes nothing 
in the way of transportation that is not available over the lines of existing car- 
riers. It is not material that none of these carriers can perform the proposed 
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service in its entirety in the absence cf any convincing showing that the inter- 
change service is inadequate to handle the traffic involved * * * 

“The proposed service would be limited to a single shipper, but that degree of 
specialization alone is insufficient to justify a grant of contract carrier authority 
where, as here, there is no real defect in the common carrier services available 
to the shipper * * *” 

From the above quotation of the commission, it is quite apparent that a 
contract carrier, to obtain new authority, must show that the available trans- 
portation services are inadequate. Since the private carrier need have no per- 
mit it does not need to make such a showing. 

The showing required of a contract carrier must be made at a public hearing 
and existing carriers given an opportunity to defend their services. In addition 
to a hearing, several subsequent procedural steps must be taken to afford all 
parties “due process.” This takes considerable time with the result that very 
often as much as 3 years are required for a contract to obtain authority to serve 
a shipper. To illustrate this point, our office in March of this year obtained an 
extension of a contract carrier’s permit, whose services were a true substitute 
for private carriage. The application was filed in March 138, 1953, and it was 
not until March 29, 1956, that the permit was finally issued. The shipper who 
needed the service could not wait 3 years and 16 days, for the extension was 
sought to meet an existing competitive condition. The shipper, therefore, leased 
a fleet of trucks which it operated in private carriage. These trucks were used 
not only in the extended territory, but in the territory which the contract carrier 
was authorized to service. The contract carrier, therefore, not only lost the 
business in the extended territory while the application was being processed, 
but lost some business in the territory it was authorized to serve. Obviously, 
the economic regulation, which requires a permit to operate, places the contract 
carrier at a real disadvantage in competing with private carriage. 

The amendment would not only limit contract carriers to a substitute for 
private carriage, but would make it necessary for them to only substitute their 
services when the private transportation was specialized or individualized. 
There are innumerable private carrier operations which are neither individual- 
ized nor specialized. For example, one of the Nation’s largest textile firms op- 
erates a fleet of over-the-road vehicles in excess of 200, which do nothing but 
transport truckloads of cotton piece goods from their plants to their warehouses; 
and, on return trips, transport raw materials into their plants. There is nothing 
specialized or individualized about this transportation service. For this reason, 
under the definition set forth in the bill, a contract carrier could not perform this 
type of service. 

There is further objection to the use of the terms individualized and specialized 
in defining contract carriers. As the commission pointed out in its statement, 
there are many common carriers who perform specialized services, such as car- 
riers of automobiles, carriers of liquid freight, carries of household goods, and 
many othes. Therefore, the specialized nature of the service is not a distin- 
guishing feature of contract carriage. Furthermore, in the motor carrier industry 
there is a constant change in the types of services performed, so that what may be 
a specialized service today may be a commonplace one tomorrow. For example, 
less than 10 years ago the furnishing of mechanically refrigerated vehicles for 
the transportation of perishable products was considered to be a specialized 
service and was performed primarily by contract motor carriers who specialized 
in this type of transportation. This is no longer true today, for many of the 
regular route, generally commodity common carriers, own and operate vehicles 
which are equipped with mechanically refrigerated devices and are used in 
the transportation of perishable commodities. Under the new definition those 
contract carriers who pioneered this form of service would have to discontinue 
performing the same as contract carriers. 

The amendment to the definition of the term “contract carrier,” as set forth 
in H. R. 6141, is unworkable in that it would relieve from regulation classes of 
carriers now subject to regulation. The use of the terms “specialized” and “in- 
dividualized” to modify the type of private carriage which may be conducted 
by a contract carrier would cause undue confusion and make it impossible for 
contract carriers to substitute their services for many types of private carriage. 
To limit contract carriers to substituting their services for private carriage and 
making it necessay for such carriers to obtain permits on the basis of the inade- 
quacy of existing services would impose a tremendous hardship on contract motor 
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carriers, for they would not be in a position to compete for private carriage 
business. The conference, therefore, is unalterably opposed to section 10 (b) of 
H. R. 6141. 

Section 12 (a) of H. R. 6141 would amend section 218 (part II of the Inter- 
state Commerce Act) in such a way as to require contract carriers to file 
their “rates or charges” instead of “minimum rates or charges actually main- 
tained and charged.” In support of this amendment, a representative of the 
Association of American Railroads stated “the actual charges of contract car- 
riers may be concealed, since only their schedules of minimum rates are re- 
quired to be filed and published.” This is not true under the law as it now 
exists. Under the Motor Carrier Act of 1935, prior to the amendment of 
September 18, 1940, it is true that a contract carrier was only required to 
publish and keep open for public inspection its minimum rates. However, 
the amendments to the act, passed September 18, 1940, made it necessary for 
contract carriers to file minimum rates “actually maintained and charged.” 
Under the present statute, if a contract carrier transports the same commodities 
for two or more shippers between the same points, he is required to publish 
in his schedule—filed with the Commission, and available for public inspection— 
only the lowest charge which he actually makes to either one of the shippers 
for the services. The instances where this actually occurs are rare. 

My associates and I have represented contract carriers for the past 17 
years and are familiar with the published schedules and the supporting con- 
tracts of numerous contract carriers, both large and small. The charges set 
forth in the published schedules, with very few exceptions, are the only charges 
made to any shipper for the described transportation. There are occasions 
when a contract carrier, serving two shippers of the same commodity, between 
the same points, is able to negotiate a new contract for a higher rate with 
one of the shippers before a similar increase can be negotiated with the 
other shipper. Since the Commission will not accept a schedule naming 
two different rates for the same service, the contract carrier is not permitted 
to show the increase in his schedule until both shippers have executed contracts 
covering such increase. 

Since the charges set forth in the schedule are those actually charged some 
shipper, there are no hidden charges. Many contract carriers publish a 
separate schedule for each contracting shipper, because they find it makes 
for better customer relations to keep the schedule provisions current with 
those in each contract. We know of no contract carrier who uses the minimum 
rate provision to conceal his actual charges and thus gain an advantage over 
a common carrier competitor. As a matter of fact, such concealment would be 
in direct conflict with section 218 (a) of the Interstate Commerce Act, as inter- 
preted by the Supreme Court of the United States. (See Auto T'ransport, Inc. v. 
U.S., et al, 101 F. Supp. 132 (D. C. Okla.), affirmed per curiam, 343 U. S., 923; 
72 8S. Ct. 763.) 

The Commission in commenting on the proposed amendment said: 

“* * * contract carriers presently are required to publish and file in schedules 
open to public inspection, the minimum rates which they are actually charging. 
The schedules also list the names of shippers with whom the carrier has con- 
tracts, but this listing is not connected with any rates. If any competing car- 
rier or shipper is of the opinion that the published minimum rates are below 
the level of reasonableness, they may challenge those rates in a complaint 
proceeding and the Commission may require them to be raised. The raising 
of the minimum rates will require the changing of any contract which pro- 
vides rates below the prescribed minimum. If other contracts contain rates 
above this minimum, the complainant is not harmed. Under the present law, 
as well as under the proposed amendments, the Commission would have only 
minimum-rate powers over contract carrier charges, and the publication of the 
minimum rates actually maintained and charged would seem sufficient without 
disclosing the business transactions of shippers.” 

The only reason which has been advanced for the change in section 218 (a) is 
that the contract carriers, under existing law, have an opportunity to conceal 
their rates to the detriment of common-carrier competitors. As has been shown 
herein, the contract carriers under existing law are not in a position to conceal 
their rates from their competitors. There is no reason, therefore, for this amend- 
ment to the act. 

To permit motor contract carriers to file in lieu of a schedule a copy of their 
actual contract for public inspection would be in violation of section 222 (e). 
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The Commission in commenting on this amendment to the act recognized this 
fact and said: 

“In addition to the above, section 222 (e) now provides that it shall be unlawful 
for ‘any motor carrier’ [which by section 203 (a) (16) includes motor contract 
carriers] knowingly to disclose or permit to be acquired by any person other than 
the shipper of the consignee any information concerning the nature, kind, quan- 
tity, destination, etc., of any property tendered or delivered to such carrier for 
transportation, which may improperly disclose his business transactions to a 
competitor. The receipt of such information also is made unlawful. Both the 
publication and posting of contracts and the publication of actual rates, if the 
names of shippers are shown in connection therewith, would seem to be inconsist- 
ent with this provision.” 

The contract-carrier conference is opposed to section 12 (a) of H. R. 6141 not 
only because the amendments are unnecessary, but also because they provide for 
a method of rate filing which would clearly be in violation of other provisions of 
the act. 

The conference is also opposed to amending section 218 of the act so as to make 
contract carriers subject to section 217 of the act, as provided in section 12 (a) of 
the bill. Such an amendment would give the Commission power to prescribe 
‘“nondiscriminatory rates and charges” for contract carriers. To give the Com- 
mission power to prescribe nondiscriminatory charges would be inconsistent with 
the definition of a contract carrier and the regulations which the Commission 
has imposed on such carriers. 

Section 2, part I, of the Interstate Commerce Act makes it unlawful for a rail 
carrier to unjustly discriminate between shippers. What constitutes unjust dis- 
crimination has been passed upon by the courts and the Commission. A considera- 
tion of these decisions and the law and regulations governing contract carriers 
clearly shows that the concept of unjust discrimination is incompatible with 
contract carriage. 

In Wight v. U. S. (167 U. 8. 512 (1897) ), the Baltimore & Ohio Railroad offered 
a shipper a rebate to compensate for drayage costs in an effort to attract the 
shipper’s business from another railroad which had a siding at the shipper’s plant. 
In condemning the practice as an unjust discrimination, because the rebate was 
not offered to all shippers, the Court stated (p. 517): 

“Whatever the Baltimore & Ohio Co. might lawfully do to draw busines from 
a competing line, whatever inducements it might offer to the customers of that 
competing line to induce them to change their carrier, is not a question involved 
in this case. The wrong prohibited by the section is a discrimination between 
shippers. Jt was designed to compel every carrier to give equal rights to all 
shippers over its own road and to forbid it by any device to enforce higher charges 
against one than another.” [Emphasis added. ] 

The definition of a contract carrier requires that the service offered must not 
be held out to the general public. This being true such carriers could not lawfully 
“give equal rights to all shippers” because they are prohibited by law from serv- 
ing all shippers. 

In U. S. v. Hanley (71 Fed. 672, 673 (N. D., Ill. 1896) ), the Court in passing 
upon the question of unjust discrimination stated : é 

“The language of the statute recognizes that a uniform rate between different 
shippers is not always possible or proper; that the time of service, the kind of 
traffic, and the circumstances and conditions under which it is transported may 
materially change the just obligations and duties of the carrier to his patrons. 
Equality and uniformity of rate, disassociated from considerations of the time, 
kind, and circumstances of the transaction, is, therefore, not the object aimed at. 
The object of the statue is to prevent one shipper from getting the advantage 
over his competitor in the matter of rates only where they both make substan- 
tially a like offering to the carrier. [Emphasis added. ] 

It is apparent from the statement of the Court in the Hanley case, supra, 
that every difference in rates does not constitute an unjust descrimination, but 
that such discrimination only exists when the transportation performed and 
the circumstances surrounding the transaction are substantially the same. 

If the service performed by a contract carrier is to be a special and individual 
as required by the new definition, then, it would appear that substantially 
the same service would be required by any other shipper. It would seem, there- 
fore, that by the very nature of the contract carrier’s individual service that it 
would not be able to unjustly discriminate between shippers even though it might 
be charging different shippers different rates. 

In the Matter of Restricted Rates (20 I. C. C. 426, 437), the Commission in 
finding certain rates to be unjustly discriminatory stated: 
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“The tariffs which contain rates applicable only to the shipments of cer- 
tain consignees or when a commodity is put to a particular use and the rates 
which are so restricted to the use of certain shippers alike are in violation of 
section 2 of the act, and unjustly discriminatory in violation of section 3 of the 
act, and therefore unlawful.” 

The Commission in issuing permits to contract carriers has restricted the 
service to certain classes of shippers, and has imposed restrictions which limit 
the transportation of certain commodities to a specified type of business or 
elass of consignee. When rates are published pursuant to such permits the 
application of the rates must be so restricted. It would appear that rates so 
published by a contract carrier would be discriminatory through no fault of the 
-arrier. 

It is apparent from a review of Court and Commission decisions, that the con- 
cept of unjust discrimination, and that of contract carriage, are entirely in- 
consistant. This is true because the prohibition against undue discrimination 
is designed to require carriers who serve the public to treat all shippers alike 
under the same or similar circumstances, whereas the law and regulations 
governing contract carriers are designed to limit the service offered to a par- 
ticular class or classes of shippers and receivers. The conference, therefore, 
opposes that part of section 12 (a) which would make contact carrier rates 
subject to section 217. 

Section 12 (b) of the bill would amend section 218 (b), part II, of the act 
by (1) substituting the words “this act” for the words “this part” and (2 
striking from the second sentence of the paragraph the requirement that the 
Commission in prescribing rates for contract carriers give due consideration”* * * 
to the effect of such minimum rate or charge, or such rule, regulation, or practice, 
upon the movement of traffic by such carriers.” 

Under the existing law only the provisions of part II of the act apply to con- 
tract carriers. The first amendment to section 218 (b) would make it neces- 
sary for the Commission, in prescribing a contract-carrier rate, to give con- 
sideration to the rates of all forms of transportation subject to the jurisdiction 
of the Interstate Commerce Commission. Such requirement is not only un- 
necessary but in direct conflict with other provisions of the bill. It is unneces- 
sary because there is little or no relationship between the rates charged by con- 
tract motor carriers and those charged by railroads, water carriers, and freight 
forwarders. It is in direct conflict with other provisions of the bill because in 
section 2, which is a restatement of the national transportation policy, it is clear 
that free enterprise, full competition, the reducion of economic regulation, and 
the encouragement of fair and impartial regulation are all to be encouraged. 

Mr. Jervis Langdon, Jr., appearing on behalf of the Association of American 
Railroads, supported the restatement of the national transportation policy alleging 
that competitive forces in ratemaking “* * * constitutes the cornerstone of a 
modernized regulatory program.” ‘To assure the increased reliance on competi- 
tive forces this witness suggested that the Commission be directed not to consider 
the effect of a prescribed rate on the traffic of any other mode of transportation. 

The conference does not endorse the Cabinet Committee report, the restate- 
ment of the national transportation policy, or the position of the Association of 
American Railroads, but if all other forms of transportation are to be given a 
“free rein” in ratemaking, and the Commission is not to consider the effect of 
such rates on other forms of transportation, then the contract carriers feel that 
they are entitled to the same opportunities and should not have their rates pre- 
scribed on the basis of the rates of other forms of transportation. 

As heretofore pointed out, the change in the definition of a contract carrier 
would place such carriers in direct competition with private carriage and would 
practically eliminate the competition between common and contract carriers. If 
the contract carrier is to successfully compete with the private carrier it must be 
in a position to institute rates which are competitive with the cost of private 
transportation and the Commission in considering the reasonableness and lawful- 
ness of such rates should be in a position to give consideration to the effect of 
prescribing a rate on the movement of the traffic by the contract carrier. Other- 
wise, the Commission might very well arbitrarily prescribe the common rail 
carrier rate for the contract carrier, and such rate, in all probability, would have 
no relationship to the cost of private carriage and would, in all probability, pro- 
hibit the movement by contract carriage. This type of economic regulation, to 
which the private carrier is not subjected, would preclude contract carriers from 
substituting their services for private transportation and since the proposed 
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definition limits the contract carrier to this type of service the changes in the 
ratemaking rule would have the effect of destroying the contract carrier industry. 

As previously indicated, section 12 (a) would require contract carriers to file 
their rates and charges, and no reference is made to any obligation on the part 
of a contract carrier to file a minimum rate or charge. Yet, under subsection (b) 
of section 12, the Commission would only be permitted to prescribe a minimum 
rate for a contract carrier if it “* * * finds that any minimum rate or charge 
of any contract carrier is unlawful.” Obviously, if a contract carrier is under no 
obligation to file a minimum rate or charge with the Commission, it would be 
impossible for the Commission to find'such minimum rate or charge to be unlaw- 
ful. It would appear, therefore, that the Commission under the language of 
the bill would never be able to make the necessary jurisdictional finding, in order 
to prescribe a rate for a contract carrier. 

Section 12 (c) of the bill would change the suspension powers of the Commis- 
sion over the rates of contract carriers in much the same way as other sections 
of the bill would change the suspension powers of the Commission over other 
carriers. Even though this section of the bill is designed to speed up the regula- 
tory process the conference is opposed to it for the reasons stated by the Commis- 
sion and the American Trucking Associations, Inc. Most rate litigation arises 
as the result of the Commission suspending rates. The issues involved in such 
litigation are often complex questions of law, fact and administrative policy, and 
while it is of importance to have such cases completed as quickly as possible, it is 
of greater importance to have them decided wisely. We do not believe that any 
substantial number of these cases can be decided in 3 months’ time, the suspension 
period provided for in this section. The conference, therefore, is opposed to this 
amendment. 

Section 24 (a) would require all contract carriers, within 180 days after 
passage, to advise the Commission in writing whether they desired to continue 
operations as a contract carrier or operate aS a common carrier, and the Com- 
mission would have the power to issue to the carriers either a confirmed or 
amended permit or a certificate of public convenience and necessity. We believe 
that if any change is made in the definition of “contract carrier’ which tends 
to eliminate carriers who operate in this class, a procedure should be set up 
which will enable them to obtain common-carrier authority without proving pub- 
lie convenience and necessity. This section, however, goes far beyond protect- 
ing those carriers who may not fit the new definition, for it makes all contract 
carriers file the statement of intention and thus place in litigation the status of 
their permits. The Commission may change its permit even if there is no ques- 
tion as to the carrier meeting with new definition. The conference objects to 
this provision because it will place a great financial burden on many carriers, 
and put in jeopardy their permits without any valid reason for so doing . There 
are relatively few contract carriers whose present operations are even questioned 
and it would certainly serve no useful public purpose to subject them to the ex- 
pense and hazards of making new filings with the Commission as provided in this 
section. 

We recognize the need for a strong common-carrier transportation system, and 
believe that such a system has not only been developed, but is enjoying and has 
been enjoying for a number of years a high degree of prosperity. We do not 
believe that the contract-carrier industry has to be hamstrung or destroyed, in 
order to assure the growth and improvement of the common-carrier transpor- 
tation system. 

The late Mr. Fort in his statement submitted two tables designed to show that 
the railroad industry is not handling as large a percentage of the Nation’s traffic 
as it handled in the past. This would almost seem to be axiomatic considering 
the fact that for many years the railroads had no competition. Be that as it 
may, table I attached hereto which shows specifically the ton-miles transported 
by contract carriers and the percentage which it bears to the whole shows clearly 
that the contract motor carriers have not made any inroads on the traffic handled 
by rail. This table shows that the contract carriers from 1939 to 1954, the late 
date for which figures are available, have never enjoyed as much as 1 percent of 
the total traffic transported, and that in the year 1939 the contract carriers en- 
joyed a larger percentage of the whole than in any year since that date. Table II 
attached hereto compares the ton-miles transported by rail carriers with that 
transported by private and exempt carriers. These carriers, who need no operat- 
ing authority from the Commission and who are not subject to rate regulation by 
the Commission, have enjoyed a consistent growth except for the war years, the 
ton-miles operated have increased from 33,175 million in 1939 to 145,341 million 





TRANSPORTATION POLICY 1281 


in 1954, their percentage of all ton-miles operated has increased from 6.1 percent 
in 1939 to 12.9 percent in 1954. Unregulated for-hire and private carriers have 
undoubtedly benefited by the regulation of both contract and common motor 
carriers, but the contract carriers have suffered because they have not grown 
as much as might be expected in an expanding economy such as the Nation has 
enjoyed for the past 16 years. If the rail carriers get all the business now han- 
dled by contract carriers it would not increase the percentage of the whole by as 
much as one percentage point. Therefore, if the railroads, whose ton-miles 
transported has almost doubled from 1939 to 1955, consider that they need new 
legislation to put their competitors out of business, it would seem that the con- 
tract carriers are a poor target at which to aim. 


TABLE I.—Comparison, ton-miles transported by contract carriers with that 
transported by rail 


[ Millions of ton-miles] 





Percentage Contract Percentage 
Total ! Railroads of total motor of total 
carriers 


536, 182 338, 850 
610, 504 379, 201 62. 
762, 275 481, 756 63. 
919, 187 645, 422 70. 
1, 019, 586 734, 829 72. 
1, 074, 899 746, 912 69. 
1, 015, 845 690, 809 68. 
894, 597 602, 069 57. 
1, 007, 469 664, 523 66. 
1, 033, 100 647, 267 62. 
904, 986 534, 694 59. 
1, 048, 329 596, 940 57. 
1, 158, 441 655, 353 56. 
1, 118, 691 623, 373 55. 
1, 182, 381 614, 199 51. 
31, 100, 156 3 556, 557 3 50. 


B 
to 


4, 736 
3, 335 
3, 624 
2, 702 
2, 483 
2, 676 
2) 495 
2, 240 
2) 950 
4,076 
3, 939 
4,371 
5, 426 
6, 680 

2 7, 326 

3 6, 674 
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1 Includes all traffic as set forth in table I of statement of J. Carter Fort, Esq. 
2 Revised. 
3 Preliminary. 


Source: 1939-50. Class I, II, and III motor carrier revenues, ton-miles, and passenger-miles, 1939-51, 
Bureau of Transport Economics and Statistics, statement No. 531, January 1953, table 3; and 1951-54, 
data from reports of all class I motor carriers and a sample of reports of class II and III. 


TasLE II.—Comparison, ton-miles transported by private and exempt carriers 
with that transported by rail 


[Millions of ton-miles] 


Percentage | Private and | Percentage 
Total ! Railroads of total exempt of total 
carriers 





33, 175 


| 
536, 182 | 338, 850 
41, 360 


610, 504 | 379, 201 
762, 275 | 481, 756 
919, 187 | 645, 422 

1, 019, 586 | 734, 829 
1, 074, 899 746, 912 
1, 015, 845 | 690, 809 | 
894, 597 602, 069 | 
1, 007, 469 664, 523 
1, 033, 100 647, 267 | 
904, 986 534, 694 
1, 048, 329 596, 940 
1, 158, 441 655, 353 
1, 118, 691 623, 373 | 
1, 182, 381 614, 199 | 
21, 100, 156 | 2 556, 557 


54, 528 
31, 813 
28, 016 
31,011 | 
39, 659 | 
51, 544 | 
64, 402 | 
69, 339 | 
78, 745 
107, 212 
115, 720 
123, 764 
140, 653 
145, 341 
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1 Includes all traffic as set forth in table I of statement of J. Carter Fort, Esq. 
2 Preliminary. 


Source: 1939-50. Class I, II, and III motor carrier revenues, ton-miles, and passenger miles, 1939-51, 
Bureau of Transport Economics and Statistics, Statement No. 531, January 1953, table 3; and 1951-54, 
data from reports of all class I motor carriers and a sample of reports of class II and fl. Bureau of Trans- 
port Economics and Statistics, statement No. 568, February 1956. 
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Mr. Topp. My name is Clarence D. Todd. I am general counsel of 
the Contract Carrier Conference of the American Trucking Associa- 
tions and have held this position since March of 1939. In addition to 
acting as general counsel of the conference, I am engaged in the 
private practice of law in Washington, D. C., under the firm name of 
Todd & Dillon. Our firm specializes in handling cases before the 
Interstate Commerce Commission, other regulatory bodies, and the 
Federal courts. I have specialized in handling legal matters for mo- 
tor carriers since 1937 when I graduated from law school and started 
to practice law in St. Louis, Mo. A substantial part of our clientele 
has always been made up of contract carriers. Our experience, there- 
fore, with this type of motor carrier goes not only to their problems 
on an industrywide basis, which are handled through the trade as- 
sociation, but to their individual problems which we handle on an in- 
dividual basis. 

The Contract Carrier Conference of the American Trucking Asso- 
ciations is a Delaware corporation, affiliated with the parent associa- 
tion as one of the so-called natural divisions of the industry. It is 
the purpose of the conference to foster and protect the best interests 
of the contract motor carriers as an industry. These activities the 
association has been carrying on since July of 1937. 

The Contract Carrier Conference is in complete agreement with the 
position taken by the American Trucking Associations with respect 
to H. R. 6141, and concurs in the statements made by previous wit- 
nesses presented by the American Trucking Associations. The con- 
ference, like the parent organization, is opposed to the entire bill. 
However, my assignment is limited to voicing opposition to those por- 
tions of the bill which deal with contract motor carriers, and my 
statement and testimony will be so limited. 

Section 10 (b) of the bill would amend Section 203 (a) (15) Part 
II of the Interstate Commerce Act by changing the definition of “con- 
tract carrier by motor vehicle” to include only those who operate 
“* * * on the basis of bilateral contracts for specialized or individual- 
ized service or services equivalent to bona fide private carriage by 
motor vehicle.” This amendment is opposed by the conference for 
the following reasons: 

1. The amended definition, as pointed out by the Interstate Com- 
merce Commission in its statement to the committee, would exclude 
from the scope of the definition of a contract carrier certain classes 
of carriers who were formerly included. The common carrier defini- 
tion has not been amended to include these classes. For this reason, 
if these amendments were made to the act, there would be certain 
classes of carriers who would fit neither the common nor the contract 
carrier definitions and would, therefore, be completely unregulated. 
The conference is unalterably opposed to this inequitable result. 

2. The amendment would limit contract carriers to performing 
services which are a substitute for private carriage. The contract 
carrier if so limited would be in direct competition with private car- 
riage and only in competition with common carriage to the same ex- 
tent as is private transportation. The contract carrier would find it 
difficult, if not impossible, to successfully compete with private car- 
riage because of the economic regulations imposed upon contract car- 
riers which are not imposed upon private carriers. 
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The Association of American Railroads through its spokesman, the 
late J. Carter Fort, attempted to justify the change in the definition of 
contract carrier by contending that the contract carrier obtains its 
authority from the Commission consider: ably easier than does the com- 
mon carrier. While it is true the statute provides that a contract 

carrier need only prove a proposed service “consistent with the public 
interest and the national transport ation policy,” and that a common 
carrier must prove that public convenience and necessity requires the 
proposed service, the Commission by administrative decision requires 
a showing of inadequacy of existing facilities to sustain a finding of 
“consistency with the public interest,” which is tantamount to requir- 
ing proof of public convenience and necessity. To illustrate the type 
of showing which a contract carrier must make to obtain new author- 
ity, we quote from Walter C. Benson Co. Extension—New York, New 
Jersey and Pennsylvania No. MC-73613 (sub. No. 3), 61 M. C. C. 128, 
130: 

While shipper professes a need for the proposed service it has not tried all 
of the existing services and has made no investigation to ascertain the extent 
that single-line and interline motor carrier services are in fact, available in the 
territory. It fully admits that there has been no failure by existing motor car- 
riers to transport less-than-truckload shipments and in the only instance that it 
has employed a motor common carrier to handle truckload traffic the service per- 
formed was satisfactory. It seems apparent that applicant proposes nothing in 
the way of transportation that is not available over the lines of existing carriers. 
It is not material that none of these carriers can perform the proposed service in 
its entirety in the absence of any convincing showing that the inerchange service 
is inadequate to handle the traffic involved. 

The proposed service would be limited to a single shipper, but that degree of 
specialization alone is insufficient to justify a grant of contract carrier authority 


where, as here, there is no real defect in the common carrier services available 
to the shipper. 


From the above quotation of the Commission, it is quite apparent 
that a contract carrier, to obtain new authority, must show that the 
available transportation services are inadequate. Since the private 
carrier need have no permit it does not need to make such a showing. 

The showing required of a contract carrier must be made at a public 
hearing and existing carriers given an opportunity to defend their 
services. In addition to a hearing, several subsequent procedural steps 
must be taken to afford all parties “due process.” This takes consider- 
able time with the result that very often as much as three years are 
required for a contract carrier to obtain authority to serve a shipper. 
To illustrate this point, our office in March of this year obtained an 
extension of a contract carrier’s permit, whose service were a true 
substitute for private carriage. The application was filed on March 
13, 1953, and it was not until March 29, 1956, that the permit was 
finally issued. The shipper who needed the service could not wait 3 
years and 16 days, for the extension was sought to meet an existing 
competitive condition. The shipper, therefore, leased a fleet of trucks 
which it operated in private carriage. These trucks were used not only 
in oye extended territory, but in the territory which the contract car- 
rier was authorized to service. The contract carrier, therefore, not 
only eet the business in the extended territory while the application 
was being processed, but lost some business in the territory it was au- 
thorized to serve. Obviously, the economic regulation, which requires 
a permit to operate, places the contract carrier at a real disadvantage 
in competing with private carriage. 
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The amendment would not only limit contract carriers to a substi- 
tute for private carriage, but would make it necessary for them to 
only substitute their services when the private transportation was 
sepecialized or individualized. There are innumerable private car- 
rier operations which are neither individualized nor specialized. For 
example, one of the Nation’s largest textile firms operates a fleet of 
over-the-road vehicles in excess of 200, which do nothing but trans- 
port truckloads of cotton piece goods from their plants to their ware- 
houses; and, on return trips, transport raw materials into their plants. 
There is nothing specialized or individualized about this transporta- 
tion service. For this reason, under the definition set forth in the 
bill, a contract carrier could not perform this type of service. 

‘There is further objection to the use of the terms “individualized” 
and “specialized” in defining contract carriers. As the Commission 
pointed out in its statement, there are many common carriers who 
perform specialized services, such as carriers of automobiles, carriers 
of liquid freight, carriers of household goods, and many others. 
Therefore, the specialized nature of the service is not a distinguishing 
feature of contract carriage. Furthermore, in the motor-carrier in- 
dustry there is a constant change in the types of services performed, 
so that what may be a specialized service today may be a common- 
place one tomorrow. For example, less than 10 years ago the fur- 
nishing of mechanically refrigerated vehicles for the transportation 
of perishable products was considered to be a specialized service and 
was performed primarily by contract motor carriers who specialized 
in this type of transportation. This is no longer true today, for many 
of the regular-route general-commodity common carriers own and 
operate vehicles which are equipped with mechanically refrigerated 
devices and are used in the transportation of perishable commodities. 
Under the new definition those contract carriers who pioneered this 
form of service would have to discontinue performing the same as 
contract carriers. 

The amendment to the definition of the term “contract carrier,” as 
set forth in H. R. 6141, is unworkable in that it would relieve from 
regulation classes of carriers now subject to regulation. The use of 
the terms “specialized” and “individualized” to modify the type of 
private carriage which may be conducted by a contract carrier would 
cause undue confusion and make it impossible for contract carriers 
to substitute their services for many types of private carriage. To 
limit contract carriers to substituting their services for private car- 
riage and making it necessary for such carriers to obtain permits on 
the basis of the inadequacy of existing services would impose a tre- 
mendous hardship on contract motor carriers, for they would not be 
in a position to compete for private carriage business. The confer- 
ence, therefore, is unalterably opposed to section 10 (b) of H. R. 6141. 

Section 12 (a) of H. R. 6141 would amend section 218 (pt. IT of the 
Interstate Commerce Act) in such a way as to require contract car- 
riers to file their “rates or charges” instead of “minimum rates or 
charges actually maintained and charged.” In support of this amend- 
ment, a representative of the Association of Rinseloah Railroads 
stated— 


the actual charges of contract carriers may be concealed, since only their sched- 
ules of minimum rates are required to be filed and published. 
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This is not true under the law as it now exists. Under the Motor 
Carrier Act of 1935, prior to the amendment of September 18, 1940, 
it is true that a contract carrier was only required to publish and kee 
open for public inspection its minimum rates. However, the amend- 
ments to the act, passed September 18, 1940, made it necessary for con- 
tract carriers to file minimum rates “actually maintained and charged.” 
Under the present statute, if a contract carrier transports the same 
commodities for two or more shippers between the same points, he is 
required to publish in his schedule, filed with the Commission and avail- 
able for public inspection, only the lowest charge which he actually 
makes to either one of the shippers for the services. The instances 
where this actually occurs are rare. 

My associates and I have represented contract carriers for the past 
17 years and are familiar with the published schedules and the support- 
ing contracts of numerous contract carriers, both large and small. 
The charges set forth in the published schedules, with very few excep- 
tions, are the only charges made to any shipper for the described 
transportation. There are occasions when a contract carrier, serving 2 
shippers of the same commodity between the same points, is able to 
negotiate a new contact for a higher rate with 1 of the shippers before 
a similar increase can be negotiated with the other shipper. Since 
the Commission will not accept a schedule naming two different rates 
for the same service, the contract carrier is not permitted to show the 
increase in his schedule until both shippers have executed contracts 
covering such increase. 

Since the charges set forth in the schedule are those actually charged 
some shipper, there are no hidden charges. Many contract carriers 
publish a separate schedule for each contracting shipper, because 
they find it makes for better customer relations to keep the schedule 
provisions current with those in each contract. We know of no con- 
tract carrier who uses the minimum-rate provision to conceal his actual 
charges and thus gain an advantage over a common carrier competitor. 
As a matter of fact, such concealment would be in direct conflict with 
section 218 (a) of the Interstate Commerce Act, as interpreted by the 
Supreme Court of the United States. (See Auto Transport, Inc. v. 
United States, et al., 101 F. Supp. 182 (D. C. Okla.) affirmed per 
curiam 343 U.S. 923; 72S. Ct. 763.) ' 

The Commission in commenting on the proposed amendment said: 

* * * contract carriers presently are required to publish and file in schedules 
open to public inspection, the minimum rates which they are actually charging. 
The schedules also list the names of shippers with whom the carrier has con- 
tracts, but this listing is not connected with any rates. If any competing 
carrier or shipper is of the opinion that the published minimum rates are below 
the level of reasonableness, they may challenge those rates in a complaint proceed- 
ing and the Commission may require them to be raised. The raising of the mini- 
mum rates will require the changing of any contract which provides rates below 
the prescribed minimum. If other contracts contain rates above this minimum, 
the complainant is not harmed. Under the present law, as well as under the 
proposed amendments, the Commission would have only minimum-rate powers 
over contract-carrier charges, and the publication of the minimum rates actually 


maintained and charged would seem sufficient without disclosing the business 
transactions of shippers. 


The only reason which has been advanced for the change in sec- 


tion 218 (a) is that the contract carriers, under existing law, have 
an opportunity to conceal their rates to the detriment of common- 
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carrier competitors. As has been shown herein, the contract carriers 
under existing law are not in a position to conceal their rates from 
their competitors. There is no reason, therefore, for this amendment 
to the act. 

To permit motor contract carriers to file in lieu of a schedule a 
copy of their actual contract for public inspection would be in viola- 
tion of section 222 (e). The Commission in commenting on this 
amendment to the act recognized this fact and said: 

In addition to the above, section 222 (e) now provides that it shall be 
unlawful for “any motor carrier” (which by section 203 (a) (16) includes 
motor contract carriers) knowingly to disclose or permit to be acquired by 
any person other than the shipper of the consignee any information concern- 
ing the nature, kind, quantity, destination, et cetera, of any property tendered 
or delivered to such carrier for transportation, which may improperly disclose 
his business transactions to a competitor. The receipt of such information also 
is made unlawful. Both the publication and posting of contracts and the pub- 
lication of actual rates, if the names of shippers are shown in connection there- 
with would seem to be inconsistent with this provision. 

The Contract Carrier Conference is aeeanee to section 12a (a) of 
H. R. 6141 not only because the amendments are unnecessary, but 
also because they provide for a method of rate filing which would 
clearly be in violation of other provisions of the act. 

The conference is also opposed to amending section 218 of the ac 

Yr fer lso op} it ling sect 218 of the act 
so as to make contract carriers subject to section 217 of the act, as 
provided in section 12 (a) of the bill. Such an amendment would 
give the Commission power to prescribe “nondiscriminatory rates 
and charges” for contract carriers. To give the Commission power 
to prescribe nondiscriminatory charges would be inconsistent with 
the definition of a contract carrier and the regulations which the 
Commission has imposed on such carriers. 

neon 2, part I of the interstate Commerce Act makes it unlawful 
for a rail carrier to unjustly discriminate between shippers. What 
antiietin unjust discrimination has been passed upon by the courts 
and the Commission. A consideration of these decisions and the law 
and regulations governing contract carriers clearly shows that the 
concept of unjust discrimination is incompatible with contract 
carriage. 

In W ight v. U.S. (167 U.S. 512 (1897)), the Baltimore and Ohio 
Railroad offered a = ah a rebate to compensate for drayage costs 
in an effort to attract the s shipper’s business from another railroad 
which had a siding at the shipper’s plant. In condemning the prac- 
tice as an unjust discrimination, because the rebate was not offered 
to all shippers, the court stated (p. 517) : 

Whatever the Baltimore & Ohio Co. might lawfully do to draw business from 
a competing line, whatever inducements it might offer to the customers of that 
competing line to induce them to change their carrier, is not a question involved 
in this case. The wrong prohibited by the section is a discrimination between 
shippers. It was designed to compel every carrier to give equal rights to all 
shippers over its own road and to forbid it by any device to enforce higher 
charges against one than another. 

The definition of a contract carrier requires that the service offered 
must not be held out to the general public. This being true such car- 
riers could not lawfully “give equal rights to all shippers” because 
they are prohibited by law from serving all shippers. 
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In U.S. v. Hanley (71 Fed. 672, 673 (N. D., Ill., 1896) ), the cour in 
passing upon the question of unjust discrimination stated: 

The language of the statute recognizes that a uniform rate between different 
shippers is not always possible or proper; that the time of service, the kind of 
traffic, and the circumstances and conditions under which it is transported may 
materially change the just obligations and duties of the carrier to his patrons. 
Equality and uniformity of rate, disassociated from considerations of the time, 
kind, and circumstances of the transaction, is, therefore, not the object aimed at. 
The object of the statute is to prevent one shipper from getting the advantage 
over his competitor in the matter of rates only where they both make substan- 
tially a like offering to the carrier. 

It is apparent from the statement of the court in the Hanley case, 
supra, that every difference in rates does not constitute an unjust dis- 
crimination, but that such discrimination only exists when the trans- 
portation performed and the circumstances surrounding the transac- 
tion are substantially the same. 

If the service performed by a contract carrier is to be as special and 
individual as required by the new definition, then, it would not appear 
that substantially the same service would be required by any other 
shipper. It would seem, therefore, that by the very nature of the con- 
tract. carrier’s individual service that it would not be able to unjustly 
discriminate between shippers even though it might be charging differ- 
ent shippers different rates. 

In the Matter of Restricted Rates (20 I. C. C. 426, 437), the Com- 
mission in finding certain rates to be unjustly discriminatory stated : 

The tariffs which contain rates applicable only to the shipments of certain 
consignees or when a commodity is put to a particular use and the rates which 
are so restricted to the use of certain shippers alike are in violation of section 2 
of the act, and unjustly discriminatory in violation of section 3 of the act, and 
therefore unlawful. 

The Commission in issuing permits to contract carriers has restricted 
the service to certain classes of shippers, and has imposed restrictions 
which limit the transportation of certain commodities to a specified 
type of business or class of consignee. When rates are published 
pursuant to such permits the application of the rates must be so 
restricted. It would appear that rates so published by a contract 
‘arrier would be discriminatory through no fault of the carrier. 

It is apparent from a review of court and Commission decisions, that 
the concept of unjust discrimination, and that of contract carriage, are 
entirely inconsistent. This is true because the prohibition against 
undue discrimination is designed to require carriers who serve the 
public to treat all shippers alike under the same or similar cireum- 
stances, whereas, the law and regulations governing contract carriers 
are designed to limit the service offered to a particular class or classes 
of shippers and receivers. The conference, therefore, opposes that 
part of section 12 (a) which would make contract carrier rates subject 
to section 217. 

Section 12 (b) of the bill would amend section 218 (b) part II of 
the act by (1) substituting the words “this act” for the words “this 
part” and (2) striking from the second sentence of the paragraph the 
requirement that the Commission in prescribing rates for contract 
carriers give due consideration— 


to the effect of such minimum rate or charge, or such rule, regulation, or practice, 
upon the movement of traffic by such carriers. 
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Under the existing law only the provisions of part II of the act 
apply to contract carriers. The first amendment to section 218 (b) 
would make it necessary for the Commission, in prescribing a contract 
carrier rate, to give consideration to the rates of all forms of transpor- 
tation subject to the jurisdiction of the Interstate Commerce Commis- 
sion. Such requirement is not only unnecessary but in direct conflict 
with other provisions of the bill. It is unnecessary because there is 
little or no relationship between the rates charged by contract motor 
carriers and those charged by railroads, water carriers, and freight 
forwarders. It is in direct conflict with other provisions of the bill 
because in section 2, which is a restatement of the national transporta- 
tion policy, it is clear that free enterprise, full competition, the reduc- 
tion of economic regulation, and the encouragement of fair and im- 
partial regulation are all to be encouraged. 

Mr. Jervis Langdon, Jr., appearing on behalf of the Association of 
American Railroads, supported the restatement of the national trans- 
portation policy alleging that competitive forces in rate making “con- 
stitutes the cornerstone of a modernized regulatory program.” To 
assure the increased reliance on competitive forces this witness sug- 
gested that the Commission be directed not to consider the effect of a 
prescribed rate on the traffic of any other mode of transportation. 

The conference does not endorse the Cabinet Committee report, the 
restatement of the national transportation policy, or the position of 
the Association of American Railroads, but if all other forms of 
transportation are to be given a “free rein” in ratemaking, and the 
Commission is not to consider the effect of such rates on other forms 
of transportation, then the contract carriers feel they are entitled 
to the same opportunities and should not have their rates prescribed 
on the basis of the rates of other forms of transportation. 

As heretofore pointed out, the change in the definition of a contract 
carrier would place such carriers in direct competition with private 
carriage and would practically eliminate the competition between 
common and contract carriers. If the contract carrier is to suc- 
cessfully compete with the private carrier it must be in a position 
to institute rates which are competitive with the cost of private trans- 
poet and the Commission in considering the reasonableness and 

awfulness of such rates should be in a position to give considera- 
tion to the effect of prescribing a rate on the movement of the traffic 
by the contract carrier. Otherwise, the Commission might very well 
arbitrarily prescribe the common-rail-carrier rate for the contract 
carrier, and such rate, in all probability, would have no relation- 
ship to the cost of private carriage and would, in all probability, pro- 
hibit the movement by contract carriage. This type of economic 
regulation, to which the private carrier is not subjected, would pre- 
clude contract carriers from substituting their services for private 
transportation and since the proposed definition limits the contract 
carrier to this type of service the changes in the ratemaking rule 
would have the effect of destroying the contract carrier industry. 

As previously indicated, section 12 (a) would require contract 
carriers to file their rates and charges, and no reference is made to 
any obligation on the part of a contract carrier to file a minimum rate 
or charge. Yet, under subsection (b) of section 12, the Commission 
would only be permitted to prescribe a minimum rate for a contract 
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carrier if it “finds that any minimum rate or charge of any con- 
tract carrier is unlawful.” Obviously, if a contract carrier is under 
no obligation to file a minimum rate or charge with the Commission, it 
would be impossible for the Commission to find such minimum rate 
or charge to be unlawful. It would appear, therefore, that the Com- 
mission under the language of the bill would never be able to make 
the necessary jurisdictional finding, in order to prescribe a rate for a 
contract carrier. 

Section 12 (c) of the bill would change the suspension powers of 
the Commission over the rates of contract carriers in much the same 
way as other sections of the bill would change the suspension powers 
of the Commission over other carriers. Even though this section of 
the bill is designed to speed up the regulatory process the conference 
is opposed to it for the reasons stated by the Commission and the 
American Trucking Associations, Inc. Most rate litigation arises as 
the result of the Commission suspending rates. The issues involved 
in such litigation are often complex questions of law, fact, and ad- 
ministrative poe and while it is of importance to have such cases 
completed as quickly as possible, it is of greater importance to have 
them decided wisely. We do not believe that any substantial number 
of these cases can be decided in 3 months’ time, the suspension period 
provided for in this section. The conference, therefore, is opposed 
to this amendment. 

Section 24 (a) would require all contract carriers, within 180 days 
after passage, to advise the Commission in writing whether they de- 
sired to continue operations as a contract carrier or operate as a com- 
mon carrier, and the Commission would have the power to issue to 
the carriers either a confirmed or amended permit or a certificate of 
public convenience and necessity. We believe that if any change is 
made in the definition of “contract carrier” which tends to eliminate 
carriers who operate in this class, a procedure should be set up which 
will enable them to obtain common carrier authority without proving 
public convenience and necessity. This section, however, goes far be- 
yond protecting those carriers who may not fit the new definition, 
for it makes all contract carriers file the statement of intention and 
thus place in litigation the status of their permits. The Commission 
may change its permit even if there is no question as to the carrier 
meeting the new definition. The conference objects to this provision 
because it will place a great financial burden on many carriers, and 
put in jeopardy their permits without any valid reason for so doing. 
There are relatively few contract carriers whose present operations 
are even questioned and it would certainly serve no useful public 
purpose to subject them to the expense and hazards of making new 
filings with the Commission as provided in this section. 

We recognize the need for a strong common-carrier transporta- 
tion system, and believe that such a system has not only been de- 
veloped, but is enjoying and has been enjoying for a number of years 
a high degree of prosperity. We do not believe that the contract 
carrier industry has to be hamstrung or destroyed, in order to assure 
the growth and improvement of the common carrier transportation 
system. 

The late Mr. Fort in his statement submitted two tables designed 
to show that the railroad industry is not handling as large a percent- 
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age of the Nation’s traffic as it handled in the past. This would al- 
most seem to be axiomatic considering the fact that for many years the 
railroads had no competition. Be that as it may, table I attached 
hereto which shows specifically the ton-miles transported by contract 
carriers and the percentage which it bears to the whole shows clearly 
that the contract motor carriers have not made any inroads on the 
traffic handled by rail. This table shows that the contract carriers 
from 1939 to 1954, the last date for which figures are available, have 
never enjoyed as much as 1 percent of the total traffic transported, and 
that in the year 1939 the contract carriers enjoyed a larger percentage 
of the whole than in any year since that date. 

Table IT attached hereto compares the ton-miles transported by rail 
carriers with that transported by private and exempt carriers. These 
carriers, who need no operating authority from the Commission and 
who are not subject to rate regulations by the Commission, have en- 
joyed a consistent growth except for the war years, the ton-miles 
operated have increased from 33,175 million in 1939 to 145,341 million 
in 1954, their percentage of all ton-miles operated has increased from 
6.1 percent in 1939 to 12.9 percent in 1954. Unregulated for-hire and 
private carriers have undoubtedly benefited by the regulation of both 
contract and common motor carriers, but the contract carriers have 
suffered because they have not grown as much as might be expected 
in an expanding economy such as the Nation has enjoyed for the past 
16 years. Ifthe rail carriers get all the business now handled by con- 
tract carriers it would not increase the percentage of the whole by as 
much as 1 percentage point. Therefore, if the railroads, whose ton- 
miles transported has almost doubled from 1939 to 1955, consider that 
they need new legislation to put their competitors out of business, 
it would seem that the contract carriers are a poor target at which 
to aim. 

In H. R. 6141, it is proposed to amend the definition of contract car- 
rier by motor vehicle so that those carriers would only be permitted 
to compete against private carriers and then only to compete against 
that type of operation in the event the private carriers service was a 
specialized or individualized service. 

At this point I would like to emphasize that the contract carrier 
business actually is a private business. They are not public utilities 
as the railroads or the common motor carriers, and actually the only 
constitutional basis for regulating contract carriers at all is the fact 
that their business does have some effect on the railroads and common 
motor carriers who, in turn, of course, are public utilities. 

By this amendment, the contract carrier would practically be 
taken out of competition with the common carrier. He would be put 
in direct competition with the private carrier. Therefore, of course, the 
effect which his business could possibly have on that of the railroads 
or the common motor carriers would be no greater than the effect 
which the private carrier has upon those modes of transportation. 

It would seem, therefore, that if the definition were to be amended 
as here suggested, the other regulatory features applicable to contract 
carriers would be relaxed, and at this point, Mr. Chairman, I would 
like to point out that Mr. J. Carter Ford, who is now deceased, in ap- 
pearing before this committee, seemed to take the position that the 
contract carriers were practically an unregulated industry. That is 








far from the truth. 


is actually charged. 
When the motor « 
Congress, that was true. 
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A contract carrier must have a permit in order 
to operate in interstate or foreign commerce. 

To obtain that permit, the carrier must prove that existing transpor- 
tation services are inadequate to fill the need that he proposes to fill. 

In addition to that, the contract carrier’s rates are on file and here 
again I think the presentation of the calisends were probably mislead- 
ing, in that they represent to this committee that the contract carriers 
may file a minimum rate which has no relationship with the rate that 


‘arriers were first brought under regulation by 
All the contract carrier had to do was file a 


minimum rate, but in the amendment in the Transportation Act of 
1940, the contract carriers were required to file a minimum rate ac- 
tually maintained and charged, and from our experience in the han- 
dling of contract carrier problems we believe that practically every 
contract carrier in the country today is filing a rate that he actually 


charges, and that rate is the rate that moves the traffic. 


Asa matter of fact, most contract carriers file a separate schedule for 
‘ach shipper that they serve. So that the contract 
able to hide behind any minimum rate so that competing rail and com- 
mon motor carriers are unable to find out what our 
meet that competition. 

In addition to the rate regulation, the contract motor carriers must 
go to the Interstate Commerce Commission if they desire to buy out 
another carrier under the same provisions of the act that the railroads 
‘arriers have to go to the Interstate Commerce 


or the common motor 
Commission. 
In addition to that, 


-arriers are not 


‘ate is in order to 


if we desire to issue securities in excess of $1 


million, we have to go to the Interstate Commerce Commission for 
approval of that type of transaction, so that the economic regulations 
on the contract carrier today are practically the same as the economic 
regulations that are imposed upon the common motor c carriers. 


‘As a result of those economic regulations, the contract 


earrier has 


not been able to successfully compete with private transportation and 


if you will look at tables 1 


and 2 of my statement, you will see that 


the contract carrier industry has remained practically static from the 
years 1939 through 1954. 


Yet, the private 
business has boomed tremendously during those years. 


‘arriers and the unregulated or exempt carriers’ 
The contract 


carrier growth has not even been what might have been expected as a 
result of an expanding economy such as we have enjoyed in this coun- 


try for the past 16 years. 
In H. R. 6141, additional or more onerous, I should say, economic 


regulations would be imposed upon the contract carrier. 


The Inter- 


state Commerce Commission, in prescribing a rate for a contract car- 
rier, would not only, as they do now under the law, take into consider- 


ation the rates of common motor 


carriers, but the Commission would 


have to take into consideration the rates of all other modes of trans- 
portation that fall under its jurisdiction. 

In addition to that, the Commission would not be permitted to give 
any consideration to the movement of the traffic by contract carriers, 
and under the law as it is now written today, the Commission must 
specifically take that into consideration when determining a proper 


and just rate for a contract carrier. 
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Under the amendments here proposed, the Interstate Commerce 
Commission would very well prescribe for a contract carrier the rate 
charged by a railroad and would be precluded from giving any con- 
sideration as to whether that rate would move the traffic by the con- 
tract carrier or whether the shipper would simply put on its own trucks 
and go into private transportation. 

If the contract carrier is to be relegated, I say, to the position of 
substituting his services only for private carriers, with which we do 
not agree, then certainly he should be given an opportunity to com- 
pete with that form of transportation, and the only way that he can 
compete for the private carrier business is to be in a position to meet 
private carrier costs, and as long as his rates must be judged in the 
light of railroad rates and common motor carriers’ rates, it is impos- 
sible for him to meet a private carrier cost. 

It has always been amazing to me, Mr. Chairman, that the rail car- 
riers in coming up before the Congress of the United States take such 
tremendous interest in the regulations that govern contract motor car- 
riers. You would think that the contract carriers handled a tremend- 
ous volume of the Nation’s freight, but that certainly is not true. 

As my table No. 1 shows, in 1954 the contract carriers only handled 
164 99 of 1 percent of all of the freight handled in this country. 

If every bit of that tonnage went to the rail carriers, it still would 
not increase the percentage of the overall tonnage that they handled by 
as much as 1 percent. In the event the contract carriers were so ham- 
strung that they would be unable to stay in business and would lose 
every bit of their business, 95 percent of it would go to private trans- 
portation and would only serve to increase the amount of traffic that 
that type of transportation is handling. 

Mr. Chairman, that concludes my oral statement, and I appreciate 
the fact that my prepared statement will be read into the record. 

Mr. Harris. Thank you very much, Mr. Todd. We are glad to have 
your statement here on behalf of the contract carriers conference, and 
your explanation, which has been right to the point. 

We are glad to have those points emphasized, because it will make 
the record show up more clearly. Mr. Dolliver? 

Mr. Dotitver. No questions. 

Mr. Topp. Thank you very much. 

Mr. Harris. Mr. W. J. Burns, managing director of the Munitions 
Carriers Conference, Inc. 


STATEMENT OF W. J. BURNS, MANAGING DIRECTOR, MUNITIONS 
CARRIERS CONFERENCE, INC. 


Mr. Burns. Mr. Chairman, I was very careful yesterday to look 
through my testimony in the interest of shortening it as much as 
possible, and I will be through in 15 minutes. 

With your permission, Mr. Chairman, I would like to only highlight 
what I think are the more important parts of this testimony which 
supports the passage of the Hinshaw bill, H. R. 525. 

My name is William J. Burns. I am managing director and secre- 
tary of the Munitions Carriers Conference, Inc., with offices at 1424 
16th Street NW., Washington, D. C. I appear here today in behalf of 
all of the members of our conference in support of H. R. 525. 
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Recognizing, Mr. Chairman, that in any discussion involving a 
possible repeal of section 22, that it is very important to have some 
ideas as to the original history of section 22, 1 was very careful to 
search the files of the Library of Congress and the library of the Inter- 
state Commerce Commission to see what had been written on this sub- 
ject heretofore, and was surprised to find out that most statements 
dealing with section 22 refer to the fact that its origin was obscure. 

Attached to my statement, Mr. Chairman, as appendix A, I have a 
rather comprehensive report which I modestly feel is the most detailed 
report on the subject of section 22 today. I would like, with your 
permission, to have it entered into the record as appendix A to my 
statement. 

Mr. Harrts. Very well. We will be glad to have it. In fact, your 
entire statement may be included in the record. 
(The statement referred to follows:) 


STATEMENT OF W. J. BURNS, MANAGING DIRECTOR, MUNITIONS CARRIERS 
CONFERENCE, IN CONNECTION WITH H. R. 525 


My name is William J. Burns. I am managing director and secretary of the 
Munitions Carriers Conference, Inc., with offices at 1424 16th St., NW., Washing- 
ton, D.C. The conference is a national organization including in its membership 
motor carriers transporting more than 90 percent of the Department of Defense 
ammunition and explosives shipped by truck. Prior to becoming the first man- 
aging director of the conference, I was associated for 3 years with the Military 
Traffic Service (now the Office of Transportation and Communications), Office 
of the Secretary of Defense. 

I appear here today for the Munitions Carriers Conference in support of H. R. 
525. The American Trucking Associations, Inc., in testimony already presented 
before this committee, has stated its opposition to the enactment of any portion 
of H. R. 6141 and H. R. 6142, and the Munitions Carriers Conference, Inc., wishes 
to go on record in support of the position taken by the American Trucking Asso- 
ciations, Inc. 


PART I. ORIGIN, EVOLUTION, INTENT OF SECTION 22 


Since a cloud of mystery generally surrounds the “free or at reduced rates to 
the Government provisions” of the Interstate Commerce Act, I have taken con- 
siderable time to study the antecedents of the act, with particular emphasis on 
the origin, evolution, and intent of section 22. The results of this study, I thought, 
would be helpful to your subcommittee, Mr. Chairman, and I have taken the 
liberty, therefore, of attaching it as appendix A to my statement. With your 
permission, I would now like to summarize my findings. 

When section 22 was included in the act to regulate commerce of 1887 (now 
the Interstate Commerce Act), the Congress, in my opinion, never envisaged the 
rate abuses and discriminations now being practiced under section 22. 

The origin of the “rate concession to the Government philosophy” may be found 
in the early grants of land and aid to the States. Many of these early acts con- 
tained provisions which, in exchange for the grants of land and aid, allowed prop- 
erty belonging to the United States or persons in their service to be transported 
free from any toll or charge. 

During the period 1850-71 the Federal and State governments granted large 
acreages of land to the railroads to aid in railroad construction. These grants, 
commonly known as the “Land Grant Acts,” continued the Government rate con- 
cession philosophy but varied as to the magnitude of these rate concessions. The 
acts, for example, contained such phrases as “free from toll or other charge” ; 
“subject to such regulations as Congress may impose restricting the charge for 
such governmental transportation”; “the same shall be transported over said 
road, at the cost, charge and expense of the corporation or company owning or 
operating the same”; and “free from all cost or charge therefor to the Govern- 
ment.” 

The wording “free or at reduced rates,” which is now contained in section 22, 
Seems to have first appeared in a bill to regulate commerce introduced by Con- 
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gressman Reagan of Texas in 1877. Reagan's bill passed the House in 1878 but 
died in the Senate. 

The beginning of the final stage in the evolution of section 22 arrived in De- 
cember 1884, when the House passed Reagan’s bill, H. R. 5461. About the same 
time the Senate was considering a similar bill of Senator Cullom of Illinois, and 
when the Reagan bill came up from the House the Cullom bill was passed by 
the Senate as a substitute for it on January 30, 1885. The differences in the two 
bills basically revolved around the long-and-short-haul provision, an anti-pooling 
clause, and enforcement procedures. It should be noted, however, that differ- 
ences in wording existed with relation to the transportation of Government 
freight at reduced rates. Since the land-grant acts had placed reduced rates to 
the Government on a fait accompli basis, the differences in the two bills turned 
on wording which would make the reduced rates to the Government lawful in an 
act which was otherwise designed to prevent the very thing reduced rates to the 
Government imply—discrimination. 

The Reagan bill provided “that nothing shall apply to property carried for the 
United States at lower rates of freight and charges than for the general public” 
while the Cullom bill stated “that nothing shall apply to the carriage, storage, or 
handling of property free or at reduced rates for the United States, State or 
municipal governments.” 

Early in 1887, a committee of conferees reported a bill which was passed by 
the Senate on January 14 and by the House on January 21, 1887. This bill, 
which was a compromise insofar as the free transportation provisions of the 
Reagan and Cullom bills were concerned, was signed by President Cleveland 
on February 4, 1887, and became the Act to Regulate Commerce. Thus section 
22 was born. 

Section 22, then, was in my opinion intended to be nothing more than a method 
to lawfully extend the rate concessions which had been given to the government 
by the railroads for many years prior to the inception of the Interstate Commerce 
Act, and which was destined to continue through the land grant acts for many 
years subsequent to the passage of the act. 

From 1887 to 1946 the Government moved most of its traffic under the land- 
grand-rate concessions, and as was pointed out by Mr. Earl Smith, Director of 
Transportation and Communications for the Department of Defense, “it was not 
until the repeal of the land-grant-rate concessions to the military on October 1, 
1946 that section 22 came into full use.” 

With the repeal of the land-grant acts in 1946 much of the early Government 
rate concession philosophy was vitiated. Certainly, the Congress never foresaw 
the growth of our Military Establishment from the 27,791 men we had in the 
Army in 1887 to the 3 million we have in our Armed Forces today. It never con- 
templated a situation where the Government as the largest single shipper in 
the United States could receive lower rates than are available to commercial 
shippers. It never envisaged the possibility of section 22 inherently inviting 
destructive rate cuts. 


PART II. HISTORY OF MOTOR CARRIERS OF MUNITIONS 


The movement of explosives by truck is not new. As early as 1911 a truckload 
was moved for one of the commercial powder companies—a company which 
moves approximately 80 percent of its tonnage via this method today. Follow- 
ing passage of the Motor Carrier Act of 1935, interstate shipments of explosives 
increased, but not until World War II did this tonnage move in volume. The 
military were quick to recognize the achievements of the trucking industry 
during the war, and then encouraged wider utilization of trucks to transport 
munitions during the post-war period. 

During the Korean war larger tonnages were shipped by truck than in any 
of the preceding years, including those of World War II. And it is significant 
to note that while several billion pounds of munitions have been moved by truck 
for the military since the end of World War II, there have been no fatalities 
attributed to an explosion in any of these vehicles. 


PART III, MILITARY CONSIDERATIONS 


“The maintenance of an experienced and qualified motor carrier industry 
trained in the movement problem involved in the shipment of explosives is deemed 
essential to meet the needs of national defense.” So stated Maj. Gen. Paul F. 
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Yount, chief of transportation for the Department of the Army, in response to 
a congressional inquiry in February 1954. General Yount added: “In the interest 
of national defense it is considered necessary that an adequate system of trans- 
portation, embracing all modes, be immediately available. Many military instal- 
lations, including antiaircraft weapons sites within and around cities, require 
truck transportation to move ammunition to the point of storage and issue.” 


PART IV. RATE BACKGROUND 


Explosives from a classification point of view have been traditionally high 
rated. The National Classification Board has stated that for the most part 
explosives are of relatively high density, and where such is the case the Board 
has always taken the position that of the 15 elements that go into classification 
making the 2 most important with respect to ammunition and explosives are 
value and risk. The consideration of these two important factors is in con- 
sonance with Commission findings as far back as the very first ICC volume 
published. In I I. C. R. 465 the Commission stated: “Hazardous and extra- 
hazardous freight * * * are considerations of a controliing nature.” And again 
in Rates on Powder and High Explosives (151 ICC 163), the Commission 
stated : 

“However, there is merit in the carriers’ contention that every carload of 
dangerous explosives must be regarded as carrying a potential disaster in a 
degree much in excess of that of other traffic, and that notwithstanding the 
very many precautionary measures taken for safety there remains a danger in 
handling explosives which cannot be removed by human effort. 

“In fixing rates on these commodities we should of course take into consider- 
ation the dangers attendant to their transportion and the service afforded by 
the carriers in order to avoid accidents from such transportation.” 

More recently, in War Material Reparations cases (294 ICC 144), the Com- 
mission in finding the 65 percent of first-class rate, which was at issue in the 
proceeding, not to have been unreasonable pointed out that “another pertinent 
consideration in judging the reasonableness of the rates is the high value of 
explosives and ammunition.” 

From World War II to October of last year the generally accepted rate on 
military ammunition and explosives under section 22 was approximately 65 
percent of the first class rate—the same rate the Commission found to be reason- 
able. Then, last October, in the face of the Commission finding, the military 
asked the railroads for a drastic reduction on these commodities and the rail- 
roads in official territory granted a rate reduction through the medium of 
section 22 which slashed the rate to approximately 40 percent of first class on 
a volume minimum carload weight of 90,000 pounds. The railroads in western 
territory were not agreeable to this decrease and reduced their rates only to 
approximately 55 percent, while the southern territory railroads declined 
to reduce their rates at all. At that time, the reparations cases were still 
pending and the railroads had been arguing vigorously that they couldn’t pos- 
sibly have gone below the 65 percent rate at issue. So we were confronted with 
the interesting anomoly of the railroads reducing the rate to 40 percent in 
official territory to remove motor carrier competition, and at the same time 
petitioning the Interstate Commerce Commission for a 7 percent increase on 
commercial shipments of general commodities. 


PART V. SECTION 22 TODAY 


The late Joseph Bastman, in his testimony supporting repeal of the land- 
grant rate concessions, said : 

“It seems to me the Government ought to pay the same rates for carriage of 
traffic as are paid by its own citizens who really make up the country.” 

That the Congress agreed with the soundness of this view was reflected in 
the repeal of the land grant acts on October 1, 1946. Yet, section 22 is today 
being used as an extension of the rate concessions the railroads granted the 
Government under the land-grant acts. 

Now, it might be asked: “Why all this emphasis on section 22?” The answer 
to this question must be given in three parts: (a) The magnitude of present 
Government shipments vis-a-vis commercial shipments; (0) the lack of an ad- 
judicator on section 22 movements; and (c) human nature. 

(a) The Government today is the largest single user of transportation in the 
country. The Department of Defense alone has a domestic transportation bill 
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of approximately $700 million annually, which is about 4 percent of the operat- 
ing revenues of the eight groups of carriers subject to ICC jurisdiction for the 
year 1955. But this does not tell the whole story. Within our conference, as 
well as other segments of the trucking industry, the percentage of Government 
traffic in relation to the carrier’s overall operation runs in some cases as high 
as 100 percent. In many cases Government traffic constitutes from 10 to 30 
percent of the motor carriers’ business. Included within this group are car- 
riers grossing less than $100,000 a year to as high as $50 million annually. 
So it can seen that section 22 is not an inconsequential matter. 

(b) The carriers that comprise our national transportation system, and the 
shippers and receivers who make up the user group have the right to appear 
before the Interstate Commerce Commission to protest any action taken by a 
shipper or a carrier which in the protesting carriers’ opinion constitutes an 
unreasonable or discriminatory action. And the carrier can look forward to a 
fair hearing and a reasonable adjudication of his complaint. No such right is 
available to the carrier of Government freight. Nor are the Government ship- 
ping agencies in fact capable of determining the reasonableness or unreason- 
ableness of a particular rate, as was brought out by Assistant Comptroller Gen- 
eral of the United States, Frank L. Yates, in a letter to the late Senator Tobey 
dated May 19, 1953, as follows: 

“* * * We have neither the facilities nor the experience to go into the com- 
vlicated field of ratemaking. Besides, that is a function placed by Congress in 
the hands of the ICC * * * 

“* * * Tt is difficult to understand how shipping and procuring officers of 
the Government, not having available to them the detailed facts available to 
the regulatory bodies or adduced at open hearings held by them, and not enjoying 
ordinarily the broad perspective which those bodies acquire through their com- 
prehensive and continuing study of transportation facilities and economics, can 
be expected adequately to balance and apply the factors inherent in ratemaking 
or rate-adjustment problems and give due consideration to the provisions of the 
act relative to the establishment of just and reasonable rates * * *.” 

A year later, April 26, 1954, Deputy Attorney General William P. Rogers in a 
letter to Senator Bricker, stated : 

“* * * The determination of the reasonableness * * * of future rates is a 
quasi-legislative function vested in the ICC, an independent agency * * *.” 

With the Attorney General’s office citing an opinion that the Interstate Com- 
merce Commission has been charged by the Congress with determining the rea- 
sonableness of a rate; the Comptroller General’s office stating that Government 
shipping and procuring offices are not to be expected to adequately balance and 
apply the factors inherent in ratemaking or rate-adjustment problems and give 
due consideration to the provisions of the act relative to the establishment of 
just and reasonable rates; and the Interstate Commerce Commission ostensibly 
disclaiming any responsibility for the handling of section 22 rates, the carriers 
are left to themselves to offer any rate which in their judgment will secure them 
traffic, notwithstanding the disruptive effect the tendering of these rates will 
have on other carriers and on other shippers. The real import of this looseness 
in the handling of section 22 rates was recently brought out rather clearly by a 
representative of the Department of Defense before a three-judge court in Cali- 
fornia, when it was stated : 

“* * * we are constrained to use that rate (the lowest rate), even in face 
of knowing it is considerably lower than the going rate * * *.” 

(c) Human nature, being what it is, has caused many of the problems stem- 
ming from section 22. With no one to act as a referee, and with the Govern- 
ment shipping and procuring officers feeling that they are constrained to accept 
the lowest rate, the rate level can go only one way, down, to the detriment of the 
carriers, the Government, and commercial shippers who must necessarily pay 
higher rates to offset the losses incurred by carriers caught in the labyrinth of 
destructive rate cuts. 


PART VI. EFFECTS OF DESTRUCTIVE RATE CUTTING 


Members of the conference I represent have been transporting explosives for 
many years, some since 1920. Because of the inherently hazardous nature of 
this commodity, the rate has been justifiably higher than other commodities mov- 
ing freely in commerce—a conclusion reached by the Interstate Commerce Com- 
mission in the war materials reparations cases. With the rate, then, at a reason- 
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able and stable level, the emphasis in competition was placed on service, and the 
motor carriers of munitions more than held their own. 

Last October, however, the railroads, just prior to their asking the Commission 
for a 7-percent increase in freight rates for commercial shippers, slashed the rate 
on section 22 movements of ammunition and explosives. I would like now to cite 
just a few examples of what happened. 

(a) On movements between Picatinny Arsenal, Dover, N. J., and Seneca Ord- 
nance, Kendaia, N. Y., the rate up to October of 1955 was $1.11 per hundred- 
weight. This rate was cut in October of last year to $0.77, a reduction of 
31 percent. 

(b) On movements between Joliet Arsenal, Joliet, Ill., and NAD, McAlester, 
Okla., the rate up to February 1 of this year was $2.31 per hundredweight. This 
rate was cut to $1.56, a reduction of 33 percent. 

(c) On movements between Indiana Arsenal, Charleston, Ind., and Camp Stan- 
ley, Tex., the rate up to February of this year was $3.33 per hundredweight. 
This rate was cut in February to $1.73, a reduction of 48 percent. 

(d@) On movements between Ravenna Arsenal, Atlas, Ohio, and Milan Arsenal, 
Milan, Tenn., the rate up to April 1 was $2.38 per hundredweight. This rate 
has been cut by the railroads to $1.29, a reduction of 46 percent. 

(e) On movements between Indiana Arsenal, Charleston, Ind., and Milan Ar- 
senal, Milan, Tenn., the rate up to April 1 of this year was $1.74 per hundred- 
weight. This rate has been dropped by the railroads to $0.88, a reduction of 49 
percent. 

The average across-the-board decrease in rail rates on ammunition and ex- 
plosives approximated 38 percent. It is interesting to note here that the accu- 
mulative percentage increase in the general commodity rate structure for the 
United States as a whole has increased 88.9 percent over the rate level existing 
in 1946, while the average level of rates on military ammunition and explosives 
moving under section 22 between 23 points in Southern territory is 9.9 percent 
less now than it was 10 years ago (see appendix B). 

It will be noted from the figures shown in appendix C that the rate reductions 
have been destructive from the point of view of four regional exclusive motor 
carriers of munitions. The revenue derived at the 40-percent level does not even 
cover the costs incurred in transporting explosives for the military. And it should 
be pointed out that the four carriers used for the purpose of this appendix have 
been transporting these commodities for the military for many years. 

It is also interesting to note in appendix D that between the same 2 points, 
and over the same lines, the rate of military explosives moving under section 
22 is far below the rate on the same commodity transported for commercial 
shippers under the jurisdiction of the Interstate Commerce Commission. Equally 
interesting is the fact that the rate now in effect on rail shipments of military 
explosives is far below the commercial commodity rate on books, boiler cleansing 
compounds, and machinery, n. o. i. b. n., as reflected in appendix BE. 


PART VIII. WOULD REPEAL OF SECTION 22 BE DISASTROUS? 


The Government agencies concerned with transportation have frequently 
cited tiie following advantages allegedly received under the provision of sec- 
tion 22: 

(a) Rates are expeditiously established. 

(b) Section 4 allows circuitous movements in the interest of security. 

(c) Retroactive application of rates may be achieved. 

(d) Rates are not subject to suspension by the Commission. 

(e) Commercial shippers do not have to stand the brunt of higher rates since 
section 22 rates are fully compensatory. 

(f) Security. 

It might be helpful to this committee, Mr. Chairman, if we took just a few 
moments to analyze these alleged advantages: 

(a) Allegation that rates can be expeditiously established —We must con- 
clude from this statement that a large percentage of the Government traffic 
moves on such short notice that rates must be established on less than the 30- 
day tariff publication notice required by section 6 (3) of the Interstate Com- 
merce Act, It is not abundantly clear, however, why so much weight should 
be given to this argument since a Department of Defense witness recently testi- 
fied that their traffic generally moves on tariff rates. And in Department of 
Defense testimony before this committee it was stated that of the 19,166 sec- 
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tion 22 quotations received by the military in 1955, 18,259 or 95.3 percent of the 
total were voluntarily submitted by the carriers and not, the Department of 
Defense states, sought by the military departments. Only 907 tenders, then, 
or 4.7 percent of all the tenders received and processed by the military resulted 
from negotiation between the military and the carriers. It was not stated by 
the Department of Defense how many of these 907 tenders were of such urgency 
as to become effective on less than statutory notice, but assuming each to consti- 
tute an emergency only 4.7 percent of all the tenders processed by the military 
would require publication of rates on less than the 30-day notice required by 
the Commission. Nor is it clear how this so-called advantage of section 22 
offsets the “enormous administrative burden,” as Mr. Smith put it, in “opening 
letters, stamp dating, acknowledging, filing, ascertaining the correct rates which 
the carrier intended to make available, and whether the rate was lower than the 
carrier’s published tariff rate.” 

Should, however, it become necessary for the Government to have rates 
available on less than 30-day statutory notice, this may be presently accom- 
plished under section 6 (3) of the act, which for good cause shown provides for the 
publishing, posting, and filing of tariffs on less than 30 days notice. This devia- 
tion from the 30-day requirement is now being used in meeting emergencies of 
both carriers and commercial shippers. The 69th annual report of the Com- 
mission, for example, shows that of 11,315 applications filed in the year ending 
October 31, 1955, 9,965 or 88.1 percent of the total were approved allowing the 
publication of rates on less than 30 days’ notice—some on as little as 1 day’s 
notice. This same statutory avenue is open to the Government transportation 
agencies in those instances where emergencies require the establishment of 
rate or rule on less than 30 days’ notice. In this connection, Mr. Chairman, Mr. 
Dabney T. Waring, executive vice president of the Middle Atlantic Conference, 
an organization serving over 1,300 motor carriers in Middle Atlantic and New 
England territories as a freight rate and tariff agency, has authorized mé to 
attach his statement concerning this matter to my testimony. With your per- 
mission, Mr. Chairman, I would like to have Mr. Waring’s statement, attached 
to my testimony as appendix F, entered into the record. 

(b) Allegation that section 4 allows circuitous movements in the interests of 
security—Under present Commission regulations there are available procedures 
whereby relief from section 4 may be obtained. This is so stated in section 4 
today. The extent to which this form of relief is utilized is shown in the Com- 
mission’s 69th annual report wherein it is stated that of 1,421 applications filed 
for the year ending October 31, 1955, for relief from the provisions of section 4, 
only 77 or 5.4 percent of the total were denied. It would appear, therefore, that 
the Government would have little, if any, difficulty in obtaining relief from the 
fourth section provision where there is proper justification for such relief. 

(ec) Allegation that retroactive application of rates can be achieved.—The 
provision in section 6 (3) which provides for establishment of rates on less than 
50 days’ notice should preclude to a large degree the necessity for retroactive 
application. Should there be cases, however, where the reasonableness of the 
rate charged on movements which have taken place is questioned, avenues are 
again open to the Government under section 16 (1) and section 308 (d) pertain- 
ing to rail and water carriers respectively. Awards of reparation can be made 
under these sections where after complaint and hearing the Commission deter- 
mines the complaint is justified. Reparations can also be obtained on truck 
shipments if court action is brought and then held in abeyance pending formal 
complaint to the Interstate Commerce Commission respecting the reasonableness 
of the past rate (43 M. C. C. 337). 

(d) Allegation that rates are not subject to suspension by the Commission.— 
When carefully analyzed it may be found that the lack of suspension on section 
22 rates is more of a disadvantage to the Government shipping agencies than an 
advantage, for it requires the Government traffic management agencies to sub- 
stitute their judgment for that of the Commission—a task for which the Govern- 
ment traffic management agencies are, as was pointed out by the former Assist- 
ant Comptroller General of the United States, neither qualified nor authorized 
to perform. An important consideration here is that the Government as a ship- 
per must pay the freight charges incurred on its shipments and is not in a posi- 
tion, therefore, to decide without bias what the rate should be. Experience has 
shown, and written testimony reflects, that the Government does not give full 
cognizance to the factors considered by the Commission in determining the 
reasonableness of a rate. The Government for example does not consider the 
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effects of drastic rate reductions on other modes of transportation. It does not 
consider the effects of rate reductions on the traffic of commercial shippers. It 
does not consider whether reduced rates are lower than necessary to meet com- 
petition. It is primarily because the Government, in the role of a shipper, is not 
without prejudice that the lack of the suspension power acts as a disadvantage 
to the Governemnt. For it places the Government traffic management agencies 
in the position of substituting their judgment for that of the Commission, and 
thereby they subject themselves to much abuse and many derogatory remarks. 

(e) Allegation that commercial shippers do not have to stand the brunt of 
higher rates since section 22 rates are fully compensatory.—Much emphasis has 
been placed by the Government traffic management agencies on the ICC Bureau 
of Transport Economics and Statistics reports which from time to time have 
stated that section 22 rates, on the average, exceed those of comparable commodi- 
ty rates. But as was pointed out by Mr. Jelsma of the Commission staff before 
this committee the word “comparable” does not mean “identical,” and the fact 
that section 22 rates are below established rates is in no way changed by the 
statistics cited in the above-mentioned Bureau report. That some section 22 
rates are higher than established commodity rates is explained by the Bureau of 
Transport Economics and Statistics in the following manner: 

«“* * * The fact that this level is somewhat higher than the average of com- 
parable commodity rates is not unexpected in view of the different type of traffic 
involved. A substantial portion of the section 22 reductions apply where there 
is (a) infreqeuent movements, (b) the only movement, (c) a movement in the 
opposite direction of the established volume traffic. Commodity rates, of course, 
apply primarily to volume traffic and average somewhat lower. Section 22 quo- 
tations, however, are always reductions below established rates and provide for 
lower freight charges to the Government than otherwise would be the case.” 

If drastic reductions are put into effect on a commodity being moved by the 
military under section 22, and no additional traffic is obtained by the carrier 
offering the reduced rate, it follows that the reduction in revenue sustained must 
be obtained from commercial shippers, and usually in a noncompetitive area. 
That such discrimination takes place is evidenced by the figures shown in 
appendix D. 

(f) Allegation that security is compromised.—Since it has been stated by the 
Government witnesses that the preponderance of military freight moves today 
under rates, charges, and rules and regulations which are duly published by the 
earriers and filed in tariff form with the Interstate Commerce Commission, it 
must be assumed that the number of shipments involving the element of “secu- 
rity” would be small. There is ample evidence that the Commission is now 
authorized to provide for the security of Government shipments under existing 
procedures. ICC special permit No. 868 may be cited as an example of the Com- 
mission’s present authority to provide for the “safety and security” of Gov- 
ernment shipments. 

PART VIII. EVILS OF SECTION 22 


The provisions of section 22 which allow “free or at reduced rates to the Gov- 
ernment” inherently invite rate abuses of the worst type. It allows discrimi- 
nation as between commercial and military shipments to take place on the same 
commodity, between the same two points, and over the same route. It provokes 
distrust between carriers in different modes of transportation, as well as carriers 
within the same mode of transportation. It has an upsetting effect on the finan- 
cial stability of carriers since the Government can and does seek overcharges 
from carriers many years after the movement took place. It permits rates to 
spiral downward unchecked. It promotes the substitution of judgment on the 
part of Government traffic management agencies in matters relating to the rea- 
sonableness of rates for that of the Commission. It imposes a burden on com- 
mercial shippers who must necessarily pay higher rates to offset the effects of 
urestrained rate reductions to the Government. It promotes discrepancies in 
matters relating to the handling of rates on the part of Government agencies. 
And it places an enormous administrative burden on the Government transpor- 
tation agencies. 


PART IX. 22 VIEWS ON THE SECTION 


1. Presidential Advisory Committee on Transport Policy and Organization.— 
“The use of that portion of section 22 * * * granting free or reduced-rate trans- 
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portation to Government traffic has given rise to abuses and evils which are not 
in the public interest.” * 

2. Former director of the military traffic service, Kenneth L. Vore.—‘I do 
not believe in having in existence a system that permits section 22 rates.” ’ 

3. Commissioner Richard F. Mitchell.—‘I am opposed to granting special rates 
to anyone, and that includes the Government.” * 

4. Former Commissioner James K. Knudson.—‘My interest in section 22 rates 
remains unabated, and may I express the hope that the second session of the 
83d Congress will provide the relief in this respect to which common carriers in 
this country are, in my opinion, entitled.” * 

5. The subcommittee Report on Transportation of the Hoover Task Force on 
page 99 of its report recommended that: “Section 22 of the Interstate Commerce 
Act be amended by eliminating the provisions which authorize the movement 
of Government passengers and property at free or reduced rates.” ° 

6. Transportation Association of America.—Clearly the provision quoted imme- 
diately above (sec. 22) is contrary to the principles of transport regulation. The 
only solution is to have it repealed.° 

7. Gordon C. Locke, executive secretary, Committee for Pipe Line Companies.— 
“T favor outright repeal of that part of section 22 of the Interstate Commerce 
Act, which allows the carriage, storage, or handling of property free or at re- 
duced rates for the United States, or municipal governments.” 

8. Jack Garrett Scott, general counsel, National Association of Motor Bus 
Operators.—“In any event, if there is justification for reduced Government rates 
we feel that the justification should be made to the Interstate Commerce Com- 
mission and not pulled out of a hat.” * 

. J. P. Harrington, chairman, freight traffic committee, New England Terri- 
tory Railroads.—‘Certainly, when traffic is taken away from the rail carriers 
because of some savings that can be made by the use of such a competing car- 
rier, we are forced to conclude that the Government has lost its long-range view 
and is giving over entirely to the short-range view and when we see this thing re- 
peated we do think that the Government by accepting such bids is leading into a 
field of cut rates and against any long-range transportation policy of value to this 
country.” ° 

10. Stuart G. Tipton, general counsel, Air Transport Association.— Based upon 
airline experience in selling transportation to the Government, it is clear that 
Government traffic managers are paying far too much attention to the immediate 
cost of a particular move and far too little attention to longer range governmental 
economy and the requirements of the national transportataion policy.” ” 

11. Harry 8S. Brown, chairman, Intercoastal Steamship Freight Association.— 
“We do not believe that cut rates to the Government are fair to the transportation 
industry or to commercial shippers. I will go further than that—it is my per- 
sonal belief, and I do not say this facetiously, that the United States Government 
should pay higher freight charges than commercial shippers.” *° 

12. Frederick G. Freund, director of trafic department, American Trucking 
Associations, Inc.—‘To summarize, section 22 of the Interstate Commerce Act is 
outdated when viewed in the light of present-day conditions, as the horse and 
buggy is in present-day traffic. The granting of cut rates to the Government in 
effect subsidizes the world’s largest shipper, encourages destructive practices 
between and among the various methods of transportation, and through the 
encouragement of destructive practices jeopardizes the financial stability of our 
transportation system.” ” 


1 Report of the Presidential eevee Committee on Transport Policy and Organization 
submitted to the President on J wy A 54. 

2 Before the 1953 assembly o the Movers Conference of America as reported in the 
August 15, 1953, issue of In the Van, a publication of the Movers’ Conference. 

® Before the 1953 assembly of the Movers Conference of America as reported in the 
August 15, 1953, issue of In the Van, a publication of the movers’ conference. 

‘In a letter sent to the 1953 assembly of the Movers Conference of America as reported 

in the August 15, 1953, issue of In the Van, a publication of the movers’ conference. 

5From p. 99 of the. Recommended Report of the Hoover Task Force Subcommittee on 
Tranapotterion, dated March 1955. 

6P. 3 of information memorandum published by the Trans or Association of 
America entitled “Cut-Rate Government Transportation and Why Section 22 of the 
Interstate Commerce Act Should Be Amended.” 
. a discussion on Are Cut-Rates to Government Fair? Hartford, Conn., November 

, 1954. ; 
8 Panel discussion on Are Cut-Rates to Government Fair? Hartford, Conn., November 5, 


° Panel discussion on Are Cut-Rates to Government Fair? Hartford, Conn., November 5, 


10 Panel discussion on Are Cut-Rates to Government Fair? Hartford, Conn., November 5, 
954. 
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13. Herbert K. Hyde, Commissioner of Transportation and Public Utilities 
Service, General Services Administration.—“I do not thing that any government 
has the right to say to other shippers of America or to the American taxpayers or 
people who do shipping that our traffic, the Government’s traffic, should be moved 
at a smaller or lesser charge than that imposed upon others of comparable size.” ™ 

14. Warren B. Shepherd, general traffic manager, Aluminum Company of 
America.—‘The so-called law of the jungle is kept in abeyance as to private traffic 
but it is allowed to run rampant as to Government traffic.” * 

15. Interstate Commerce Commission.—‘We recommend that section 22 be 
amended so as to make the provisions thereof permitting the performance of 
transportation services for Federal, State, and municipal governments free or at 
reduced rates applicable only during the time of war, or threatened war, or other 
national emergency.” * 

16. National Council of Farmer Cooperatives.—*The council supports legisla- 
tive revision of the Interstate Commerce Act to provide for the movement of 
governmental traffic on the basis of commercial rates, charges, rules, and regula- 
tions, published in tariffs open to the public inspection (waiver of provisions 
where emergency or national security is involved.” * 

17. National Industrial Traffic League-—Recommended that section 22 of the 
act be amended to conform with the principles stated by Congress when it re- 
pealed provisions under which the Government could demand special reduced 
rates for traffic moving over land-grant railroads.” 

18. The Tennessee Products & Chemical Corp. and the Tennessee Consolidated 
Coal Co.—“A downward spiral of section 22 rates and charges is detrimental to 
the country’s welfare and the public interest.” ” 

19. Senate Appropriations Committee (S. Res. 2034).—“It has long been recog- 
nized that transportation charges may be unreasonable because of being too low, 
and any policy of bargaining for rates or playing one carrier off against another 
with the primary objective of getting the lowest possible transportation rate 
without regard to the consequences for the carrier is promotive of destructive 
competitive practices and fosters unsound economic conditions in transportation 
contrary to the national transportation policy * * * 

“Accordingly all Government agencies * * * are admonished to pay full heed 
to the national transportation policy in their dealings with carriers.” ” 

20. Dr. John Frederick, head, department of business organization and pro- 
fessor of transportation, University of Maryland.—“I would also favor the repeal 
of section 22, which gives the Government special rates over the ordinary 
shipper.” * 

21. Walter M. W. Splawn, former Chairman, Legislative Committee, Inter- 
state Commerce Commission.—“In the light of our experience, we believe the 
United States Government should pay the full tariff rates on property transported 
for it, the same as any other shipper.” ” 

22. Brief of the railroads filed with the Interstate Commerce Commission in the 
matters of Docket Ex Parte No. 192 and Docket Ex Parte No. MC-47.—“The 
situation which has activated consideration by the Commission of the proposed 
rule governing the tendering of section 22 quotations by motor common carriers 
and the railroads is free competition among the common carriers for government 
traffic without the safeguards established by the act for other types of traffic. 
This unfettered competition for such highly desirable freight has resulted in 
the revenues received by the carriers for government traffic being below what 
they otherwise might be, and below corresponding revenues received from com- 
mercial shippers. That such a situation exists is evidenced by the fact that the 


1 From court transcript of testimony presented before the Subcommittee on Transporta- 
tion and Communications, Committee on Interstate and Foreign Commerce in connection 
with H. R. 525, on April 26, 1956. 

sn discussion on Are Cut-Rates to Government Fair? Hartford, Conn., November 5, 
vot. 

18 69th Annual Report of the ICC dated November 1, 1955, p. 126. 

4 P, 3 of memorandum published by Transportation Association of America on March 8, 
1956, entitled “Background Material on Section 22 of the I. C. Act.” 

1 Transport Topics, November 30, 1953, p. 1. 

7 16 Sheet 23 of the proposed report of Examiner R. Edwin Brady on Docket Ea Parte 
No. 192. 

17 Transport Topics, August 9, 1954, p. 1. 

18 From court transcript of testimony presented before the Subcommittee on Transporta- 
tion and Communication, Committee on Interstate and Foreign Commerce in connection 
with H. R. 525. on May 10, 1956. 

19 Letter to Hon. Edwin C. Johnson, United States Senate, dated March 28, 1952. 
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Senate has recently admonished the Government agencies (referred to herein as 
view No. 19) for utilizing their shipper strength to drive down rates, stating that 
such action does violence to the national transportation policy.” ” 


PART X, CONCLUDING REMARKS 


In summing up the remarks I have made with regard to section 22, I can think 
of no better words to express the views of the conference I represent than the 
following statement made by one of our great transportation minds, the late 
Joseph B. Eastman, in testifying in support of repeal of the land grant rate 
concessions to the government : 

“* * * Tt seems to me that the Government ought to pay the same rates for 
carriage of traffic as are paid by its own citizens, who really make up the 
Government * * *” 

Mr. Chairman, on behalf of the members of the Munitions Carriers Conference, 
I respectfully urge that H. R. 525 be favorably considered by the members of 
this committee, so that this important piece of constructive transportation legis- 
lation can be acted on favorably at this session of Congress. 


APPENDIX A 


Section 22—ITs ORIGIN, EVOLUTION, INTENT 


Although section 22 was part of the original act to regulate commerce of 
1887,’ it has only been within recent years that controversies have raged over 
the equity or inequity of its provisions. What is this mysterious section around 
which so much discussion has taken place? Why was it included in the act to 
regulate commerce and what was its intent? 


BACKGROUND OF GOVERN MENT RATE CONCESSION 


In our early transportation history we can see where the seed was sown for 
the growth of section 22, for in the act of June 1, 1796, regulating grants of land 
appropriated for military service, Congress indicated an early intent to receive 
some concession by requiring : 

“* * * That all navigable streams or rivers within the territory to be disposed 
of, by virtue of the act, shall be deemed to be and remain public highways.” * 

The roots of the rate concession Congress expected the Government should re- 
ceive in exchange for grants of aid could be seen as early as 1824 when, in an act 
authorizing the State of Illinois to open a canal through public lands, it was 
stated: 

“* * * That the said canal, when completed shall be, and forever remain, 
a public highway for the use of the Government of the United States, free from 
any toll or charge whatever, for any property of the United States or persons 
in their service, on public business, passing through the same.” ® 

Then, 10 years later, in an act which provided aid for the repair of a military 
road,‘ military shipments were exempted from the payment of tools by the 
following: 

“* * * Provided That no toll shall be received or collected for the passage 
of any wagon or carriage, laden with property of the United States, or any 
cannon or military stores belonging to the United States, or to any of the States 
composing the Union.” 

Moving on a few years we find that during the period 1850-71 the Federal and 
State Governments granted large acreages of land to the railroads to aid in rail- 
road construction.’ And it is interesting to note that the majority of these land- 
grant acts, as they became known, provided some type of rate concession to the 
Government in exchange for the grants of land. The acts varied, however, as 
to the magnitude of these rate concessions. Some of the acts provided that: 


2 P. 20 of the brief of the railroads filed with the Interstate Commerce Commission in 

the matters of Docket Ez Parte No. 192 and Docket Hx Parte No. MC—47. 
1 Sec. 22 provides for the movement of Government property at free or at reduced rates. 

21 Stat. 491. For turnpike application, see 4 Stat. 242. 

34 Stat. 47. 

44 Stat. 716. 

5 176,220,656 acres were received. Federal Co-ordinator of Transportation, Public Aids 
To Transportation, vol. I, p. 115. 
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“* * * the said railroad and branches shall be and remain a public highway, 
for the use of the Government of the United States, free from toll or other charge 
upon the transportation of any property or troops of the United States.° 
These railroads were referred to as free-toll lines. Others were called congres- 
sional-rate lines since the provisions in their acts required: 

“* * * That said railroad shall be a post route and military road, subject to 
the use of the United States for postal, military, naval, and all other govern- 
mental service, and also subject to such regulations as Congress may impose re- 
stricting the charge for such governmental transportation.” ‘ 

Up to the civil war little controversy existed with regard to these provisions 
since military shipments were small in number and volume. When it became a 
great sacrifice, however, for the railroads to transport the great civil war traffic 
in troops and supplies, many requests were made for interpretations of the land- 
grant rate coneession provisions. An early interpretation, in August 1861, con- 
fined the concession to the United States to a free use of the mere roadway, but 
did allow a deduction of one-third of the usual price of transportation.’ In the 
same year the Secretary of War, Simon Cameron, wrote to Mr. W. H. Osborne, 
president of the Illinois Central Railroad, stating that: 

“* * * Payment for transportation of freights, stores, munitions of war and 
other public property, will be made at such reasonable rates as may be allowed 
to other railroad companies, subject however to the abatement of 3314 percent.” ° 

In 1862 the House passed a provision requiring free transportation but the 
Senate rejected it and induced the House to accept. And again in 1865 a move- 
ment was started in the House to force the Illinois Central to transport property 
for the government free of charge but no action was taken.” 

Since the free transportation provisions of the earlyland-grant acts were sub- 
ject to varying interpretations, the later acts, beginning in 1866, began to specify 
in more definite terms the intent of the free transportation. In the act of July 
13, 1866, for example, new phraseology was included: 

“* * * and the same shall be transported over said road, at the cost, charge 
and expense of the corporation or company owning or operating the same, when 
required by the United States to do so.” ” 

Or consider the following language in the act of July 26, 1866: 

“* * * That said company, after the construction of the road, shall keep 
it in repair and in use, and shall at all times transport troops, munitions of 
war, supplies and public stores upon its road, for the Government of the United 
States, free from all cost or charge therefor to the Government.” ” 

A crisis finally arose in 1874 when in the Army appropriation act of that 
year Congress provided that no payments should be made for the transporta- 
tion of troops or property over free-toll railroads, or any other land-grant rail- 
roads, where the Land-Grant Act contained any condition whatsoever relating 
to the transportation of Federal troops and property.“ This act, however, per- 
mitted the railroads to institute suit against the Government, which they did, 
in order that the free-toll provisions of the act might be interpreted by the courts. 
And in 1877, in Lake Superior & M. R. Co. v. United States “ the Court handed 
down the following opinion: 

“* * * We are of the opinion that the reservation in question secures to the 
Government only a free use of the railroads concerned, and that it does not en- 
title the Government to have troops or property transported by the companies 
over their respective roads free of charge for transporting the same.” 

During this period of land-grant aid there were many railroads who re- 
ceived no assistance, and who found themselves unable to compete with the re- 
duce-rate lines for Government traffic. These railroads, therefore, began entering 
into equalization agreements with the Government whereby they agreed to meet 
the rates of the reduced-rate lines, other than those which could make no 
charges.” 


® Act of September 20, 1850, 9 Stat. 467. 

7 Act of July 27, 1866, 14 Stat. 297. 

*93 0. S. 442, p. 966. 

* Congressional Globe, 1865, p. 890. 

093 U. S. 442, p. 970. 

1114 Stat. 95. See also 14 Stat. 237, 14 Stat. 338. 

1214 Stat. 290, 14 Stat. 549. 

1318 Stat. 72, 74. 

1493 U. S. 442, p. 971. 

15 Federal Coordinator of Transportation, Public Aids to Transportation, vol. II, p. 42. 
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CLAMOR FOR RATE REGULATION BEGINS 


To turn now for a moment to the regulation of rates, we find that relatively 
little was said in Congress about this subject until 1868, when evidence began 
to appear of a definite movement to regulate rates. In that year three different 
resolutions were introduced which looked toward the control of rates." The 
object of rate regulation in this early period, L. W. Haney reported in his Con- — 
gressional History of the Railways, was predominantly cheap transportation. 
These bills introduced in 1870, in fact, were entitled “‘To Promote Commerce and 
Cheapen the Transportation of Mails.” And in 1872 the Senate appointed a 
special committee to investigate the possibility of securing cheaper transporta- 
tion between the interior and the seaboard.” 

A few years later in 1877, Congressman Reagan of Texas introduced a bill to 
regulate commerce, and Congressman Watson of Pennsylvania introduced one in 
1878, both of which were referred to the House Committee on Commerce. Con- 
gressman Reagan, however, happened to be chairman of this committee and his 
substitute bill H. R. 3547 was reported out and passed the House in December 
1878. This bill of Reagan’s incorporated much of the rate concession philosophy 
inherent in the early Federal aid to the States, and later in the land-grant acts, 
and by the following language laid the foundation for the inclusion of section 22 
in the act to regulate commerce: 

“That nothing in this Act shall apply to the carriage, receiving storage, han- 
dling, or forwarding of property less than the ordinary carload, or wholly within 
one state or territory, going to or coming from some foreign country, or to prop- 
erty carried for the United States at lower rates of freight and charges than for 
the general public, or to the transportation of articles free or at reduced rates of 
freight for charitable purposes, or to or from public fairs and expositions for 
exhibition.” 

Reagan’s bill was referred to the Committe on Commerce in the Senate but 
no further action was taken. He introduced his bill again in 1879 and 1880 
but made no progress. 

The beginning of the final stage in the evolution of section 22 arrived in Decem- 
ber 1884 when the House passed Reagan’s bill H. R. 5461.” As contrasted with 
Reagan’s 1877 bill, which provided for the movement of Government property at 
lower rates than charged the general public, the 1884 bill contained the following 
complete exemption: 

“* * * That nothing in this act shall apply * * * to property carried for the 
United States.” ™ 

While the House was passing Reagan’s bill the Senate had been considering a 
similar bill of Senator Cullom of Illinois, and when the Reagan bill came up from 
the House the Cullom bill was passed by the Senate as a substitute for it on 
January 30, 1885." At this juncture a select committee of five Senators was 
appointed, with Senator Cullom as chairman, to investigate and report upon the 
regulations of railways and water carriers, the findings of which resulted in the 
famous Cullom report. Based to a large extent on the findings of his committee, 
Senator Cullom reported Senate bill 1532 from the Committee on Interstate and 
Foreign Commerce on February 16, 1886, and it was passed by the Senate.™ 
Upon receipt in the House, however, the Reagan bill was passed as a substitute.” 
And when the Senate disagreed with the Reagan substitute, conferees were ap- 
pointed to resolve the differences.” While these differences were basically con- 
cerned with the long-and-short-haul provisions, an antipooling clause, and en- 
forcement procedures, it should be noted that differences in wording existed with 
relation to the transportation of Government freight at reduced rates. Since 
the land-grant acts had placed reduced rates to the Government on a fait accom- 
pli basis, the differences in the two bills revolved around wording which would 
make the reduced rates to the Government lawful in an act which was otherwise 


16 Congressional Globe, 1867-68, pp. 1632, 2331. 
18 T one tec Pe to the Seaboard, 43d 

ransportation Routes to the Seaboa Cong., 1st sess., S. Rept. i je 
19 Congressional Record, 1878—79. p. 93. ; . , wt A ad 
= ee ene Debates, 48th Cong., 1884-85, p. 3. 

ip. he EO 

22 Congressional Record, 1884—85, p. 1254. 
28. Rept. No. 46, 49th Cong., 1st sess. 
* Congressional Record, 1885-86, pp. 1464, 4432. 
% Ibid., p. 7756. 
% Tbid., pp. 7818, 7832. 
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designed to prevent the very thing reduced rates to the Government imply— 
discrimination. 

The Reagan bill provided that nothing shall apply to property carried for the 
United States at lower rates of freight and charges than for the general public, 
while the Cullom bill states that nothing shall apply to the carriage, storage, or 
handling of property free or at reduced rates for the United States, State, or 
municipal governments. 

Early in 1887 the committee of conference reported a bill which was passed 
by the Senate on January 14, and by the House on January 21, 1887.” This bill, 
which was a compromise insofar as the free transportation provisions of the 
Reagan and Cullom bills were concerned, was signed by President Cleveland on 
February 4, 1887, and became the Act To Regulate Commerce. Thus section 22 
was born. 


EARLY EXPERIENCE UNDER SECTION 22 


From the enactment of the act of 1887 up to and including World War II pre- 
dominately all of the Government traffic was moved by the railroads under land- 
grant and rate equalization concessions. Section 22 was the medium that made 
these rate concessions lawful. 

During this period there were attempts made to clarify to some extent the 
general haziness which surrounded this anomalous section. 

In its first year of operation the Commission, for example, held in a case in- 
volving the issuance of mileage tickets : 

“That while the issuance of mileage tickets is authorized by section 22 of the 
act, that section does not relieve the carriers from the requirements of reasonable- 
ness and impartiality as to rates charged for such tickets.” * 

And in its first annual report, the Commission stated with regard to section 22: 

«“* * * These provisions, it will be seen, are not intended to qualify to any 
injurious extent the general rules of fairness and equality which the act has 
been so careful to prescribe, and the exceptions may all be said to be authorized 
on public considerations.” 

In 1892, in a section 22 proceeding before the Commission concerning unjust 
discrimination in the movement of passengers, the Commission said that: 

“* * * Indeed, many, if not all, the excepted classes named in section 22 are 
those which, in the absence of this section, would not necessarily be held the 
subjects of unjust discrimination. Such, for instance, are property of the United 
States * * * in favor of whom a reduction of rates had been made for many 
years before the passage of the act.” ” . 

We can see in this early Commission opinion the rationalization of rate con- 
cessions to the Government. 

In 1913, however, the Commission took a somewhat different position with re- 
gard to unjust discrimination, stating in Dairymen’s Supply v. Pennsylvania 
Railroad ™ that while portions of section 22 allow the carrier to transport property 
at free or reduced rates to fairs, it does not require that the carrier do so, 
adding that it was permissive of the carriers to furnish reduced rate transporta- 
tion provided that it does not result in unjust discrimination under section 2 or 
undue preference or prejudice under section 3 of the act. 

Ten years later, in Nashville, C. € St. L. Ry. et al. v State of Tennessee et al.™ 
the court took a more definite position, stating : 

“* * * Congress did not intend, by the provision (section 22) concerning re- 
duced rates and free transportation, to create an instrument, by which the car- 
rier was authorized, in its discretion, to subject interstate commerce to undue 
prejudice * * *,” 

REPEAL OF LAND-GRANT RATES URGED 


With the outbreak of war in Europe in the late 1930’s, our military shipments 
began ‘to sharply increase and strong requests were made to repeal the land- 
grant rate concessions to the Government. The Transportation Act of 1940 finally 
relieved the railroads from their obligation to transport mail and Government 
traffic, but did not release them from their obligation to continue to transport 

278. Rept. No. 46. 

% Michigan Central Railroad v. Chicago and Grand Trunk Railroad Company, First 
Annual Report of ICC, p. 91. 

2145 U. S. 263. 

28 I. C. C. 408. 

$1 262 U. S. 318. 
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military property and personnel at reduced rates. This awkward situation 
prompted the Interstate Commerce Commission to state in its annual report 
for 1941: 

“* * * The confusion incident to present land-grant legislation is impeding 
desirable changes in rates and is bringing about transportation in some instances 
that appears to be highly uneconomic.” 

The Association of American Railroads, in a booklet entitled: “End Govern- 
ment Discrimination Against and Among Shippers—Repeal the Land-Grant 
Rates,” quoted Joseph B. Eastman’s 1942 statement before the House Inter- 
state and Foreign Commerce Committee : 

“* * * it seems to me that the Government ought to pay the same rates for 
carriage of traffic as are paid by its own citizens, who really make up the 
country.” 

Then, in 1948, the House Committee on Interstate and Foreign Commerce, 
in a report accompanying H. R. 6156, stated : 

“* * * The enactment of this legislation will increase the freight bill of the 
Federal Government, but take little, if any, more from the people of this country. 
The shippers and consuming public must pay the Nation’s freight bill. Where 
the Government transports its freight for less than the cost to the carriers some- 
body must pay proportionally more than costs. The only alternative is unjust 
rates to carriers.” ” 

Congress finally relieved the land-grant railroads from any further obligation 
to transport persons and property for the military at reduced rates, with these 


rates ceasing on October 1, 1946. 
GOVERN MENT VERSUS COM MERCIAL SHIPPERS 


Today, the Government is the largest single shipper in the counrty. The De- 
partment of Defense, alone, has a transportation bill running around $1 billion 
annually. Clearly, the Congress, in 1887, never envisaged a situation where the 
movement of Government traffic could have a disrupting effect on our national 
transportation system, or where discrimination could be practiced between com- 
mercial and Government shippers. In 1887, when section 22 was included in the 
act to regulate commerce, there were only 27,791 men in the Army, while today 
we have over a million in the Army and an addition 2 million in the other 
services. 

With the land-grant rate concessions out of the way, section 22 remains the 
only medium through which the Government can secure lower rates than are 
available to commerce shippers. Since it follows, then, that the same arguments 
can be used to justify the revision of this section that were used in the land- 
grant hearings, it should be no surprise that the people in favor of repealing 
section 22 are substantially the same as those who favored land-grant repeal— 
the commercial shippers, receivers, and carriers being discriminated against 
by lower rates to the Government. The Government on the other hand, who bene- 
fits most by section 22 rate concessions, argues against the revision of this 
section. 

CONCLUSION 


Rate concessions to the Government had their origin in the early grants of aid 
to the States, and later were continued in the land grant acts and rail equaliza- 
tion agreements. Since the act to regulate commerce of 1887 had as its prevailing 
principle equality for all persons and communities under substantially similar 
circumstances and conditions, it was necessary to include in the act a section 
which would make lawful the rate concessions which had been in existence for 
many years prior to 1887, and which would continue subsequent to 1887 in the 
form of the land grant acts and rail equalization agreements. 

With the repeal of the land grant acts in 1946, however, much of the early 
Government rate concession philosophy was vitiated. There would appear to be 
no reason, therefore, why the Government today should be offered lower rates than 
are available to commercial shippers. As one of this country’s foremost trans- 
portation authorities, the late Joseph Eastman, put it in supporting repeal of 
the land grant rates: 

“* * * the Government ought to pay the same rates for carriage of traffic 
as are paid by its own citizens who really make up the country.” 


Py Report 1910 of the House Committee on Interstate and Foreign Commerce, 77th Cong., 
sess. 
3359 Stat. 606. 
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APPENDIX F 


STATEMENT BY DABNEY T. WARING IN RE Moror CARRIER RATES ON GOVERNMENT 
PROPERTY 


We are operating under a ratemaking procedure approved by the Interstate 
Commerce Commission in section 5a application No. 23 (reported in 283 I. C. C. 
683). Our application according to the terms of section 5a of the Interstate Com- 
merce Act was approved on December 19, 1951. By virtue of this procedure, so 
long as we conform thereto, we have immunity from antitrust law prosecution. 

At the hearing of our application, we had the support of practically all of the 
shippers familiar with it and practically no opposition from anyone. It is a very 
liberal and democratic procedure and is as expeditious as cautious consideration 
permits. 

Proposals to change rates or anything else that might effect the amount of 
transportation charges may be filed by a shipper, a member carrier or anyone else 
directly interested. There have been remarkably few complaints about our com- 
mittee decisions or delays in disposing of proposals. Under the Interstate Com- 
merce Act, changes in tariffs may not be made on less than statutory notice except 
upon approval of the Interstate Commerce Commission and changes cannot be 
made effective retroactively. However, in unusual circumstances, the Interstate 
Commerce Commission will grant authority to publish changes on short notice 
and we very frequently have occasion to ask the Commission for such authority. 
The notice required in lieu of the regular statutory notice of 30 days is usually 
from 1 to 15 days. In addition to the frequent publication of rates, with approval 
of the Commission, on less than the regular statutory notice, we have within our 
approved procedure an emergency procedure under which our standing rate com- 
mittee is committed to dispose of emergency proposals within 15 days. The Gov- 
ernment may be assured that if and when an emergency arises and shipments 
must move before a proposed rate could be acted on, published and made effective 
through our regular procedure, either under our emergency procedure or by ask- 
ing the Commission for authority to publish on less than statutory notice, we would 
be able to meet its requirements. Therefore, I can see no danger whatever of 
any undue delays in making changes in rates effective in time for any important 
movements of Government freight. 

In passing on the merits of any proposed change in rates our committees are 
guided by the time-tested and approved considerations which enter into the deter- 
mination of reasonable and lawful rates in accordance with the Interstate Com- 
merce Act as interpreted over a period of 50 years by the Interstate Commerce 
Commission and the Federal courts. 

Briefly, the primary considerations are the compensatory character of a rate, 
its relationship to other rates in the same general area, and the possible effect 
which any proposed rate might have on some other rates. 

If section 22 of the Interstate Commerce Act were repealed, proposals of any 
Government agency would be handled in the same manner as we handle proposals 
of the general public, which generally has been satisfactory. 

As a matter of fact, in several instances an agency of the Government has 
asked us to make some changes for it and I am sure that we have acted on the 
requested changes in a manner satisfactory to the agency requesting the changes. 
Illustrating this, I will cite two of them. One was to change the grouping of 
Franconia, Va., at the request of General Services Administration. We approved 
transferring this point from the Accotink, Va., to the Alexandria, Va., group. In 
another case, we reduced the rating on certain types of ammunition, explosives, 
ete., from class 75 (75 percent of first class), to class 70 (70 percent of first class). 

In both of these cases the disposition of the requests (or proposals) of the 
Government agencies were disposed of to the satisfaction of the Government and 
there were no complaints about delays or anything else connected with their 
processing. 

Dated at: Washington, D. C., May 24, 1956. 


Mr. Burns. Thank you, sir. I won’t go into part 1 of my testimony 
dealing with the history, evolution and intent of section 22, but on 
page 4 I would like to just very briefly discuss the findings. 

Section 22 was, in my opinion, intended to be nothing more than a 
method to lawfully extend the rate concessions which had been given 
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to the Government by the railroads for many years prior to the incep- 
tion of the Interstate Commerce Act, and which was destined to con- 
tinue or the land-grant acts for many years subsequent to the 
passage of the act. 

From 1887 to 1946 the Government moved most of its traffic under 
the land-grant rate concessions, and as was pointed out by Mr. Earl 
Smith, Director of Transportation and Communication for the Depart- 
ment of Defense, “it was not until the repeal of the land-grant rate con- 
sree, (> the military on October 1, 1946, that section 22 came into 

ull use. 

With the repeal of the land-grant acts in 1946, much of the early 
Government rate concession philosophy was vitiated. Certainly, the 
Congress never foresaw the growth of our Military Establishment 
from 27,791 men we had in the Army in 1887 to the 3 million we have 
in our Armed Forces today. 

It never contemplated a situation where the Government as the 
largest single shipper in the United States could receive lower rates 
than are available to commercial shippers. It never envisaged the 
possibility of section 22 inherently inviting destructive rate cuts. 

I will skip over parts II and ITI, Mr. Chairman. Suffice to say that 
the motor carriers during the Korean war transported 50 percent of 
all the ammunition and explosives moved for the military depart- 
ments, and statement after statement by military representatives have 
attested to the absolute essentiality of maintaining in being a strong, 
healthy motor carrier industry of munitions. 

In part IV, I will just summarize that rate background. Generally 
speaking, over the years the rate on ammunition and explosives has 
been approximately 65 percent of the first-class rate. In October of 
last year, just after the Interstate Commerce Commission had com- 
pleted its findings on the famous war materials reparations cases and 
found that the 65-percent rate was a just and reasonable rate, the rail- 
roads slashed the rate from 65 to 40 percent of the first-class rate, 
ostensibly to remove motor carriers from competition. 

This rate approximated a 38-percent increase. At the same time 
that this rate was being reduced to 40 percent and in the face of the 
Commission’s finding that the rate of 65 percent was a reasonable 
rate, the railroads at the same time petitioned the Interstate Commerce 
Commission for a 7-percent increase on commercial rates of general 
commodities. 

I will skip over section V and get into part VI on page 10. 

Members of the conference I represent have been transporting ex- 

losives for many years—some since 1920. Because of the inherently 
hheniedonis nature of this commodity, the rate has been justifiably 
higher than other commodities moving freely in commerce—a con- 
clusion reached by the Interstate Commerce Commission in the war 
materials reparations cases. 

With the rate, then, at a reasonable and stable level, the emphasis 
in competition was placed on service, and the motor carriers of muni- 
tions more than held their own. 

I have already referred to the rate reductions effected in October. 
I would now briefly like to just refer to one example of what hap- 
pened in that rate-cutting program effected by the railroads. 
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In paragraph (a), on movements between Picatinny Arsenal, Dover, 
N. J., and Seneca Ordnance, Kendaia, N. Y., the rate up to October of 
1955 was $1.11 per hundredweight. This rate was cut in October of 
last year to 77 cents—a reduction of 31 percent. 

In subparagraphs (0) through (e) it can be seen that the reduc- 
tions approximated 33 percent, 48 percent, 46 percent, and 49 percent, 
respectively. 

The average across-the-board decrease 1n rail rates on ammunition 
and explosives approximated 38 percent. It is interesting to note here 
that the accumulative percentage increase in the general commodity 
rate structure for the United States as a whole has increased 88.9 per- 
cent over the rate level existing in 1946, yet with the reductions ef- 
fected by the railroads in October, the rate between 23 points in 
Southern territory on ammunition and explosives is now 9.9 percent 
less than it was in 1946. 

I pass on now to part VII on page 12. which I think is very 
important. 

The Government agencies concerned with transportation have fre- 
quently cited the following advantages allegedly received under the 
provisions of section 22: 

(a) Rates are expeditiously established. 

(6) Section 4 allows circuitous movements in the interest of se- 
curity. 

( a Retroactive application of rates may be achieved. 

(d) Rates are not subject to suspension by the Commission. 

(e) Commercial shippers do not have to stand the brunt of higher 
rates since section 22 rates are fully compensatory. 

(f) Security. 

It might be helpful to this committee, Mr. Chairman, if we took 
just a few moments to analyze these alleged advantages. 

(a) Allegation that rates can be expeditiously established: We 
must conclude from this statement that a large percentage of the Gov- 
ernment traffic moves on such short notice that rates must be estab- 
lished on less than the 30-day tariff publication notice required by 
section 6 (3) of the Interstate Commerce Act. 

It is not abundantly clear, however, why so much weight should be 
given to this argument, since a Department of Defense witness re- 
cently testified that their traffic generally moves on tariff rates. 

In Department of Defense testimony before this committee it was 
stated that of the 19,166 section 22 quotations received in 1955 by 
the military, 18,259, or 95.3 percent of the total, were voluntarily sub- 
mitted by the carriers and not, the Department of Defense states, 
sought by the military departments. 

Only 907 tenders, then, or 4.7 percent of all the tenders received 
and processed by the military, resulted from negotiation between the 
military and the carriers. It was not stated by the Department of 
Defense how many of these 907 tenders were of such urgency as to 
become effective on less than statutory notice, but assuming each to 
constitute an emergency, only 4.7 percent of all the tenders processed 
by the military would require publication of rates on less than the 
30-day notice required by the Commission. 

Nor is it clear how this so-called advantage of section 22 offsets the— 


enormous administrative burden— 
78456—56—pt. 34 
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as Mr. Smith put it— 

in opening letters, stamp dating, acknowledging, filing, ascertaining the correct 
rates which the carrier intended to make available, and whether the rate was 
lower than the carrier’s published tariff rate. 

Should, however, it become necessary for the Government to have 
rates available on less than 30-day statutory notice, this may be pres- 
ently accomplished under section 6 (3) of the act, which for good 
cause shown provides for the publishing, posting and filing of tariffs 
on less than 30 days’ notice. 

This deviation from the 30-day requirement is now being used in 
meeting emergencies of both carriers and commercial shippers. The 
69th annual report of the Commission, for example, shows that of 
11,315 applications filed in the year ending October 31, 1955, 9,965, or 
88.1 percent of the total, were approved allowing the publication of 
rates on less than 30 days’ notice—some on as little as 1 day’s notice. 

This same statutory avenue is open to the Government transporta- 
tion agencies in those instances where emergencies require the estab- 
lishment of rate or rule on less than 30 days’ notice. 

In this connection, Mr. Chairman, you have already indicated it 
would be considered part of my testimony, but I would like to refer 
very briefly to the fact that Mr. Dabney T. Waring is one of our elder 
statesmen in the trucking industry in the rate and tariff field. He 
has allowed me to cite his statement for this record which, in his opin- 
ion, the Government agencies would have little, if any, difficulty re- 
garding rates from a security, from an expeditious, from a fourth 
section point of view, should the provisions of section 22 now in effect 
be repealed. 

Mr. Harris. Is his statement included in this? 

Mr. Burns. Yes, sir; it is attached to my statement here as an 
appendix F. 

Under the fourth section allegation, the present Commission regula- 
tions now provide for relief from section 4. I will not go into all 
that. It can be seen in the testimony that a very high percentage of 
the applications filed are approved by the Commission. 

In paragraph (c) on page 15, retroactive application, the provision 
in section 6 (3), which provides for establishment of rates on’/less than 
30 days’ notice, should preclude to a large degree the necessity for 
retroactive application. 

Should there be cases, however, where the reasonableness of the 
rate charged on movements which have taken place is questioned, 
avenues are again open to the Government under section 16 (1) and 
section 308 (d) pertaining to rail and water carriers respectively. 

Awards of reparation can be made under these sections where after 
complaint and hearing the Commission determines the complaint is 
justified. Reparations can also be obtained on truck shipments if 
court action is brought and then held in abeyance pending formal 
complaint to the Interstate Commerce Commission respecting the rea- 
sonableness of the past rate. 

Now, with respect to suspension, when carefully analyzed, Mr. 
Chairman, it may be found that the lack of suspension on section 22 
rates is more of a disadvantage to the Government shipping agencies 
than an advantage, for it requires the Government traffic management 
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agencies to substitute their judgment for that of the Commission, a 
task for which the Government traffic management agencies are, as 
was pointed out by the former Assistant Comptroller General of the 
United States, neither qualified nor authorized to perform. 

An important consideration here is that the Government as a shipper 
must pay the freight charges incurred on its shipments and is not in a 
position, therefore, to decide without bias what the rate should be. 
Experience has shown, and written testimony reflects, that the Govern- 
ment does not give full cognizance to the factors considered by the 
Commission in determining the reasonableness of a rate. 

The Government, for example, does not consider the effects of drastic 
rate reductions on other modes of transportation. It does not consider 
the effects of rate reductions on the traffic of commercial shippers. It 
does not consider whether reduced rates are lower than necessary to 
meet competition. 

It is primarily because the Government, in the role of a shipper, 
is not without prejudice that the lack of the suspension power acts 
as a disadvantage to the Government, for it places the Government 
traffic management agencies in the position of substituting their judg- 
ment for that of the Commission, and thereby they subject themselves 
to much abuse and many derogatory remarks. 

Now, with respect to the compensatory aspects of section 22 rates, 
Mr. Jelsma in some detail pointed out that the statements made by 
the Department of Defense with reference to section 22 rates being 
somewhat higher than commodity rates was not a fair representa- 
tion of the situation as it exists today. 

Assuming, however, that there are some section 22 rates higher 
than commodity rates, that can be justified, as is pointed out in the 
paragraph quoted from the Bureau of Transport Economics and Sta- 
tistics at the bottom of page 16. 

As far as security is concerned, there is within the province of the 
Interstate Commerce Commission today the ability to provide for the 
security of military shipments. An example is the ICC special per- 
mit No. 868 which is now in effect regarding the transportation of 
munitions by truck, and there are several other examples to justify 
the statement that the Commission is presently able to provide for 
the security of military shipments. 

In part VIII, Mr. Chairman—and I am getting to the conclusion 
of this statement—the provisions of section 22 which allow “free or 
at reduced rates to the Government” inherently invite rate abuses 
of the worst type. It allows discrimination as between commercial 
and military shipments to take place on the same commodity, between 
the same two points, and over the same route. 

It provokes distrust between carriers in different modes of trans- 
portation, as well as carriers within the same mode of transportation. 
It has an upsetting effect on the financial stability of carriers since 
the Government can and does seek overcharges from carriers many 
years after the movement took place. 

It permits rates to spiral downward unchecked. It promotes the 
substitution of judgment on the part of Government traffic manage- 
ment agencies in matters relating to the reasonableness of rates for 
that of the Commission. 

It imposes a burden on commercial shippers who must necessarily 
pay higher rates to offset the effeects of unrestrained rate reductions 











1316 TRANSPORTATION POLICY 





to the Government. It promotes discrepancies in matters relating to 
the handling of rates on the part of Government agencies, and it places 
an enormous administrative burden on the Government transporta- 
tion agencies. 

I will not take the time, Mr. Chairman, to refer to the 22 views by 
Government agencies, the various modes of transportation, and com- 
mercial shippers supporting the repeal of section 22. 

I would like to move now to part X and conclude my remarks. In 
summing up my remarks, Mr. Chairman, that are made with regard 
to section 22, I can think of no better words to express the views of 
the conference I represent than the following statement made by one 
of our great transportation minds, the late Joseph B. Eastman, in 
testifying in support of repeal of the land-grant rate concessions to 
the Government: 

* * * It seems to me that the Government ought to pay the same rates for 
earriage of traffic as are paid by its own citizens, who really make up the 
Government * * * 

Mr. Chairman, on behalf of the members of the Munitions Car- 
riers Conference, I respectfully urge that H. R. 525 be favorably 
considered by the members of this committee, so that this important 
piece of constructive transportation legislation can be acted on favor- 
ably at this session of Congress. 

I would like to, with your permission, Mr. Chairman, state that 
the National Tank Truck, the Regular Route Common Carrier, and 
the Irregular Route Common Carrier Conferences have asked me to 
include in the record their support of the Hinshaw bill, H. R. 525. 

Thank you, Mr. Chairman. 

Mr. Harris. All right, sir. 

How many members are in your organization ¢ 

Mr. Burns. We have 90 members which transport about 90 per- 
cent of all the ammunition and explosives moved for the military 
departments by truck. 

Mr. Harris. Thank you very much. 

Are there any questions? 

Mr. Dotttver. What proportion of the munitions are carried by 
truck? What is the division between you and the rails and the other 
carriers ? 

Mr. Burns. We don’t know the most recent figures, because the 
diversion of tonnage to the railroads which has taken place by these 
destructive rate cuts is not reflected in the most recent figures avail- 
able to us. 

We were transporting around 50 percent of all the ammunition 
and explosives moved by truck prior to the inception of the rate cuts by 
the railroads. 

Mr. Dotuiver. About 50 percent ? 

Mr. Burns. Yes, sir. 

Mr. Dotitver. You think it is somewhat less than that now? 

Mr. Burns. I would say it is somewhat less than that now. 

Mr. Do.titver. What rejoiner do you have to the anticipated state- 
ments of the Government agencies that this repeal of section 22 is 
going to cost the taxpayers anywhere from one-half to % billion 
dollars? Do you have anything to say about that? 
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Mr. Burns. It is a difficult question to answer, Mr. Congressman. 
It is almost an impossible question to answer. Obviously during the 
transitionary period, as we experienced when the land-grant rates 
were repealed, there would cnaeidoaie be some additional expense, 
but there is no way of estimating what that expense would be, and 
when the repeal takes place, through increased and more efficient traf- 
fic management on the part of the Government traffic agencies, there 
is good reason to believe that the Government may, in fact, be able 
to reduce their expenses with regard to the available rates that are now 
in effect for commercial shippers. 

Mr. Dotttver. I would be glad to have you develop that thought 
a little. How does that follow from what you have just said ? 

Mr. Burns. One of the reasons, Mr. Congressman, is the fact that, 
as was pointed out in the Department of Defense testimony—and this 
same administrative burden, I assume, would apply to other Govern- 
ment traffic agencies—they have to receive and process to the maxi- 
mum all tenders received whether they are negotiated or the unsoli- 
cited type. 

There were received approximately 19,000 tenders last year, all of 
which must receive equal treatment, whether they are solicited or 
unsolicited. There is an enormous administrative burden, as Mr. 
Smith put it, to fully process all of those tenders. 

Assuming that a reasonable rate pattern could be developed for the 
Government agencies, as we see it in the commercial field, and we have 
in the commercial traffic management agencies many large organiza- 
tions that are the size of the Department of Defense, for example, to 
just use that agency, I see no particular difficulty once the interim 
period between the cessation of section 22 and the inception of com- 
mercial traffic management on that small percentage of the traffic which 
does not move today on commercial tariff rates takes place. 

It is just a small aggravating period perhaps when the transition 
takes place and that should, in my opinion, cause no undue difficulty to 
get the remaining percentage now moving on section 22 rates placed 
on the same basis and to receive the same treatment which the com- 
mercial shippers receive today. 

(Mr. Burns later submitted the following supplementary statement :) 


SUPPLEMENTARY STATEMENT BY WILLIAM J. BURNS, MANAGING DiREcTOR, MUNI- 
TIONS CARRIERS CONFERENCE, INC., AMERICAN TRUCKING ASSOCIATIONS, INC., 
WASHINGTON 6, D. C., IN CONNECTION WITH H. R. 525, June 8, 1956 


My name is William J. Burns. I am managing director of the munitions car- 
riers conference. At an appearance at the above-mentioned hearings on June 8, 
I was asked by a member of the subcommittee what rejoinder I have to the 
anticipated statements of the Government agencies that the repeal of section 22 
would cost the taxpayers anywhere from $\% to $% billion. 

After analyzing the testimony of the Government witnesses, I would like to 
supplement my answer by stating that the $% to $% billion additional cost 
anticipated by the Government would appear to be far out of line. The total 
domestic freight transportation bill for the Department of Defense for the fiscal 
year 1955, for example, as reflected in the Department of Defense testimony 
before this committee, amounted to only $537 million. Assuming then, as the 
Department of Defense stated, that the preponderance of their traffic moves today 
under rates, charges, and rules and regulations which are duly published by the 
carriers and filed in tariff form with the Interstate Commerce Commission, only 
a small percentage of Department of Defense traffic moves today under section 
22 rates. Should section 22 be repealed, therefore, the traffic now moving under 
section 22 could be moved under commodity rates in tariff form where justified. 
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As Mr. Dabney T. Waring, executive vice president of the middle atlantic con- 
ference, a freight rate and tariff agency, outlined in his statement attached to 
my testimony, the Government would have little difficulty in securing commodity 
rates on the same basis as commercial shippers where these rates could be justi- 
fied. The Department of Defense witnesses did not state what percentage of 
military traffic moves on section 22 rates, but if we assume this percentage to be 
20 percent the total freight charges paid by the Department of Defense on section 
22 movements would approximate $107 million (20 percent of $537 million). 
Further assuming that section 22 rates are approximately 20 percent below going 
commercial rates on like commodities the repeal of section 22 would result in 
only an additional cost of $21 million (20 percent of $107 million). Much, if not 
all, of this figure could be decreased by the savings in the “enormous administra- 
tive burden” the Department of Defense must now incur in handling section 
22 rates. 

Since the Department of Defense admittedly is the largest single Government 
shipper of transportation, it is not understood how the Government can suggest 
that the taxpayers must incur additional cost of anywhere from $% to $*%% billion, 
especially since the Department of Defense and General Services Administration 
witnesses both have stated that the preponderance of their traffic today moves 
under established tariff rates. 

Mr. Dotuiver. I note from your statement that you formerly were 
with what is now the Office of Transportation and Communications. 

Mr. Burns. Yes, sir. I was in the same office as Mr. Smith, who 
is the director of that office today. 

Mr. Dotiiver. So you have had some experience on that side. 

Mr. Burns. Yes, sir. 

Mr. Dottiver. It is your considered opinion then, from what you 
just said, that if section 22 were repealed it would substantially re- 
duce the administrative work on the paperwork involved in the 
negotiation of these separate rates ? 

Mr. Burns. Of the negotiation of the rates now taking place; 
yes, sir. 

Mr. Dotttver. Have you taken the same view as expressed by other 
witnesses here that section 22 is sort of a hangover from the time 
when there were land-grant rates, which have been repealed, of 
course ? 

Mr. Burns. To answer that question, Mr. Congressman, I have 
attached to this statement, which I modestly feel is the most com- 
prehensive report on section 22 in existence today. I have gone back 
through the files as far as 1796 to substantiate my opinion that sec- 
tion 22 was never intended in 1887 to do what it is doing today. 

Section 22 in 1887, in my opinion, was nothing more than an ex- 
tension of the rate concession philosophy that had been in existence 
for some 50 years prior to 1887 in the form of aid to the States, in 
the form of land-grant assistance during the period 1850 to 1871. 

Section 22 then, in my opinion, was to make lawful in the act. of 
1887 the provision for reduced rates which had been taking place 
prior to 1887 and which, through the Land Grant Act, would con- 
tinue for many years subsequent to 1887, but I don’t think seriously 
that the Congress ever envisaged the situation where, with the De- 
partment of Defense and the Government agencies the size they are 
today, they would be able to receive discriminatory rates as compared 
with those rates that are available to commercial shippers. 

Mr. Dottiver. Is there any other shipper other than the Govern- 
ment that is free from the rate restrictions that are in the act? 

Mr. Burns. No, sir; except the State and municipal governments 
receive the same concessions under section 22 and intrastate move- 
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ment, but aside from the charitable organizations and those other 
organizations that are mentioned in section 22 today, there is no other 
organization of comparative size that receives the rate concessions 
that are received by the Government today. 

Mr. Dotiiver. Would a repeal of section 22 eliminate any possibility 
of State or municipal organizations from bargaining for their rates ? 

Mr. Burns. As I recall the Hinshaw bill, it would repeal those pro- 
visions which allow rate concessions to the State and municipal 
governments. 

Mr. Dotuiver. Thank you, Mr. Chairman. That is all. 

Mr. Harris. Are there any further questions ? 

Mr. Hinsnaw. Yes, I just want to ask one question. Supposing 
section 22 in respect to these rates is abolished. How do you suppose 
fast action can be gotten under section 6? How long would it take to 
establish the rate ? 

Mr. Burns. To change over from section 22 to tariff rates? That 
would be difficult. I wouldn’t want to be presumptuous to estimate 
without giving it further thought. It would take sometime. It would 
require considerable thought on the part of the many agencies involved 
tocome up with what I think would be a fair period of time. 

Mr. Hinsuaw. Reorganizing the rate structure, you mean ? 

Mr. Burns. Yes, sir. 

Mr. Hinsuaw. I am simply asking about how long it would take to 
get a new rate established under section 6 ? 

Mr. Burns. It wouldn’t take long at all. 

Mr. Hinsuaw. It has been guessed around here anywhere from 1 to 
3 days. 

Mr. Burns. It could be done in 1 day under section 6 (3) of the 
Interstate Commerce Act. The rates could be changed in as little as 
1 day’s notice, provided the rates can be justified. 

It wouldn’t take long at all to change the section 22 rates to com- 
modity rates if it could be justified. 

Mr. Hrnsuaw. I wouldn’t think it would take much longer than it 
would to establish a section 22, but that is anybody’s guess. 

That is all, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Burns. We are very glad 
to have your statement. 

Mr. Burns. Thank you. 

Mr. Harris. Mr. Harry R. Brashear. I believe you are the director 
of the traffic service, Aircraft Industries Association. 


STATEMENT OF HARRY R. BRASHEAR, DIRECTOR, TRAFFIC 
SERVICE, AIRCRAFT INDUSTRIES ASSOCIATION 


Mr. Brasnear. That is correct, Mr. Chairman. 
I have prepared a statement and I would like to have it incorporated 
into the record without reading it. 
Mr. Harris. Yes, you may have it incorporated in the record. 
ry’ 
(The statement referred to follows :) 


STATEMENT OF Harry R. BrasHEAR ON H. R. 6141, H. R. 9548, H. R. 9771, ann 
H. R. 9772 
H. R. 6141 


My name is Harry R. Brashear and I am director of traffic service of the Air- 
craft Industries Association of America, Inc. This association is a trade organiza- 








1320 TRANSPORTATION POLICY 


tion of the manufacturers of aircraft and components entering into the construc- 
tion of aircraft. My duties consist of coordinating individual efforts designed 
to secure for the industry an expeditious and economical transportation service. 

While there are some provisions of H. R. 6141 to which we are opposed, this a 
organization emphatically endorses the stated objectives of the President’s i 
Cabinet Committee report, namely: 

’ i ne reliance on competitive forces of transportation in ratemaking 
n order— 

(a) to have transportation enterprises function under a system of dynamic 
competition which will speed up technical innovation and foster the develop- 
ment of new rate and service concepts ; and 

(b) to enable each form of transport to reflect its abilities in the market 
by aggressive experimentation in rates and service in order to demonstrate to 
the full its possibilities for service to the shipping and traveling public; 

2. Maintenance of a modernized and financially strong system of common car- 
rier transportation ; 

3. Encouragement of increased efficiency and economy in the management of 
all transportation services in order to give the ultimate consumer the benefit of 
the lowest possible transportation costs ; and 

4. Development of an efficient transportation system for defense mobilization 
or war. 

For the past half a century the whole tendency has been to increase the degree 
of regulation imposed on carriers and to give to the Interstate Commerce Commis- 
sion ever greater powers. Although there have been many statements appearing 
in the public press urging a reduction in regulation in recent years, the Cabinet 
Committee report is the first ducument issued by a responsible group of persons 
which has submitted a tangible plan for reduced regulation. 

Historically it should be noted that in the last quarter of the 19th century the 
railroads of this country sought by various means to curtail competition. The 
pooling of traffic and earnings was resorted to but that became so unpopular 
with the public that it was declared unlawful and forbidden in the original act 
to regulate commerce passed in 1887. Subsequent to that act and in their con- 
tinued efforts to control competition, railroads entered into association agree- 
ments which provided for the imposition of fines on those members who broke 
agreements made in these associations. In the famous Trans-Missouri case, 
decided in 1897, the Supreme Court held that the imposition of fines for departing 4 
from association agreements was in restraint of trade and was declared unlawful. i, 

At the turn of the century the railroads of the United States operated under f 
the most intensely’ competitive conditions in their history. Highly respected 
members of the Intestate Commerce Commission have referred to the conditions 
which then obtained as the law of the jungle, a phrase highly cherished since by 
earrier advocates of intense regulation. The year 1902 was the last full year 
prior to the beginning of the enactment of a series of laws which greatly curtailed 
railroad competition. The first of these was the Elkins Act, passed in 1903, 
making the giving or solicitation of a rebate in rail charges a crime. Notwith- 
standing the intense competition which prevailed in 1902, the principal railroads 
of the United States were in excellent physical and financial shape. An inquiry 
directed to the Wall Street Journal some years ago brought this interesting 
information. On the New York Stock Exchange, Lake Shore & Michigan Southern ka 
Railroad stock during the year 1902 ranged from $340 high to a $325 low. The ia 


















































Lake Shore & Michigan Southern is that part of the present New York Central y 
Railroad extending from Chicago to Buffalo through Toledo and Cleveland. New 





York Central & Hudson River Railroad stock ranged from a high of $168% to Z 
$147, while Pennsylvania Railroad stock ranged from $170 to $147. y 
The Hepburn amendment to the Interstate Commerce Act, passed in 1906, more re 
than anything else created the monopoly of railroad transportation often heard 
in the discussions of the Cabinet committee report. Prior to its passage a railroad 
could reduce a rate on 3 days’ notice to the Commission. Under it the so-called 
midnight tariff flourished and railroads could file a rate, move the business and j 
permit the rate to expire before a competitor knew what happened. Association 4 
agreements were ignored. The Hepburn Act of 1906 required 30 days’ notice to if 
the Commission for any change in rates. Cut rates disappeared and the objectives id 
which the railroads so diligently but unsuccessfully labored for in the previous 2 
quarter of a century was realized by this simple enactment. Ms 
It was natural under these conditions that railroad agreements then became 4 
binding and more than anything else did this destroy the incentive to progress, eq 
under managerial initiative born of competitive conditions. 
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While in the subsequent years there were enacted amendments to the Inter- 
state Commerce Act, by far the most revolutionary change in the concept of regu- 
lation came with the Transportation Act of 1920. At that time the railroads were 
in the hands of the Government and a substantial number of railroad security 
holders represented by ex-President Warfield of the Seaboard Air Line, urged 
upon Congress the desirability of giving to the Commission substantial economic 
control over carriers. This was insisted upon before the railroads were released 
to their owners. The objective appeared to be to assure satisfactory earnings 
without the necessity of employing energetic and progressive management. 

Notwithstanding all of this protective legislation, when the high earning years 
of the 1920’s were ended with the financial crisis of 1929, more railroad mileage 
was precipitated by the hands of trustees and receivers than had ever before 
occurred in the history of the United States. 

The year which ended the travail of the 1930’s brought the Transportation Act 
of 1940 and with it the most unusual enactment in the history of carrier regu- 
lation, namely, the national transportation policy. Our objections to this policy 
are threefold. First, it clothes the Commission with power to determine the 
current congressional intent with respect to the original act to regulate com- 
mence in 1887 and every subsequent amendment now in effect. In the original 
act, section 1 and related sections were designed to give the Commission power to 
prescribe reasonable maximum rates. In 1910 the act was amended giving the 
Commission power to suspend increased rail rates. So completely has the na- 
tional transportation policy reversed these original objectives of the act, that in 90 
percent of the suspension proceedings investigations are instituted to prevent 
reductions negotiated between shippers and carriers from going into effect. A 
rate may be well within the realm of reasonableness, yet the Commission has 
power first to suspend it and then ultimately to order its cancellation on the 
ground that the rate will create conditions more competitive than the Commission 
thinks proper. The second objection to the national transportation policy is the 
fact that it contains unrevealed powers, many unknown to experienced traffic 
men when the policy was adopted. The truck-leasing case is an outstanding 
example. The third objection is that the policy is so general in its terms as to 
preclude a litigant from determining the probable results which will follow the 
presentation of a given state of facts. For example the Honorable J. Monroe 
Johnson, former chairman of the Interstate Commerce Commission, in a letter 
dated December 22, 1955, and addressed to the chairman of the Senate Committee 
on Interstate and Foreign Commerce, said : 

“It seems appropriate to emphasize what we have already suggested, that in 
the main the indicated objectives of the Advisory Committee may be effectuated 
within the framework of the present statutes.” 

If this statement means what it appears to mean, namely, that in those cases 
where the objectives of the Advisory Committee report would call for an ob- 
verse decision, and the Commission under an identical state of facts would reverse 
itself under the law as it exists today, we then would appear to have regulation 
by men rather than by law. 

In various kinds of quasi-public utilities it has been found that a complete 
monopoly of service in the drea involved results in the most economical operation. 
This is true of telephone, electric power, gas and water services. Here to protect 
the public, regulation is essential. On the other hand never have common ¢car- 
riers presented such a condition in this country. Nevertheless regulation for 
the past 50 years has been aimed at the suppression of competition in ratemaking. 
This, we submit, is subversive of the principle of free enterprise. 

We have a profound respect for the Interstate Commerce Commission. How- 
ever, we submit that to impose upon the 11 able men who are responsible for the 
efficient conduct of its affairs, the task of making the vast operations of our 
railroads, trucklines, and domestic water carriers a physical and financial suc- 
cess, is a burden too great for any group of men located in Washington or in any 
other location. It is unthinkable that these Commissioners, as capable as they 
are, can induce the efficiency in carrier operation that results from competition 
under the sound direction of capable and efficient carrier executives. 

In concluding this part of our presentation we call attention to the fact that it 
was not until 1940 that the Commission had power to order a reduced rate 
canceled because it felt it might engender too much competition. It was neces- 
sary prior to 1940 to find that a rate was unreasonably low before it could be 
declared unlawful. That is the situation to which the Cabinet committee report 
would return and we think it is a sound one. Reductions in rates designed solely 





1322 TRANSPORTATION POLICY 


for the purpose of destroying a competitor and established without regard to 
the earnings which result will be prohibited under the powers still possessed by 
the Commission. With this safeguard assured we must not assume that trans- 
portation by common carriers in the United States is one business which cannot 
operate under the free enterprise system. We most actively support the proposal 
to change the transportation policy as recommended in the Cabinet committee 
report. For that reason we actively support section 2 of H. R. 6141. 

I am not prepared at this time to express the views of our organization on the 
other sections of H. R. 6141 with the exception of section 19 which I now discuss. 

Section 19 would amend section 402 (c) of the Interstate Commerce Act. This 
section of the act exempts from regulation shipper associations organized to 
consolidate shipments on a nonprofit basis. 

First I should say that the regulation which is now imposed upon freight 
forwarders was enacted upon the very energetic insistence of the regulated for- 
warders. The exemption of shipper organizations from shipper regulation was 
diligently urged by shipper groups. Illustrative of this are the representations 
made by Mr. John B. Keeler for the National Industrial Traffic League, a nation- 
wide organization of shippers. 'These representations appear beginning on page 
341 of the report of hearings in March 1941 on H. R. 3684, 77th Congress, 1st 
session. 

Since the enactment of this legislation the forwarders have continuously sought 
to change these exceptions in a manner which the shippers initially and subse- 
quently have vigorously opposed. Section 19 of H. R. 6141 apparently is a result 
of these continued efforts. 

A very large part of the United States aircraft production is centered in the 
States of California and Washington. The manufacturers thereof draw large 
amounts of materials and supplies entering into the construction of aircraft from 
origins east of the Mississippi River. These movements involving long hauls also 
earry with them substantially high rates. To hold these transportation expenses 
to a minimum our members on the Pacific coast have entered into nonprofit ship- 
per associations formed to consolidate these shipments into carloads. If these 
organizations are dissolved under the powers which this bill would give to the 
Interstate Commerce Commission, the transportation charges on these shipments 
moving in such consolidations will be substantially increased. For these reasons 
our members vigorously oppose section 19 of H. R. 6141. 

In the letter heretofore referred to, from the Chairman of the Interstate Com- 
merce Commission to the chairman of the Senate Committee on Interstate and 
Foreign Commerce, there is a discussion of section 19 of the Senate companion 
bill which reads the same as the House bill. The Chairman of the Commission 
quotes from its annual report citing complaints from forwarders against so- 
called non-bona-fide shipper consolidator associations. It cites situations where 
shippers become members of these so-called associations merely by turning over 
to them freight for transportation, by signing applications for membership and 
paying a nominal sum as an entrance fee. It goesonto say: 

“In many cases the associations are operated by individuals who are traffic 
or rate experts, and their duties consist of assembling and distributing freight 
and arranging transportation in quantity lots at carload and truckload rates.” 
It is this kind of association, and this kind only, which the Commission has con- 
demned. Nevertheless it proceeds to conclude its observations on section 19 of 
the bill with this comment: 

“For the reasons above indicated we have recommended that section 402 (c) 
be amended to make the exemption of shippers’ associations and shippers’ agents 
revocable by this Commission where it is found that the operation under consid- 
eration is not that of a bona-fide association or agent as defined in that section. 
Section 19 of S. 1920 would carry out that recommendation and we are there- 
fore in favor of its enactment.” 

Section 19 of the bill goes far beyond the objections stated by the Commission. 
For example paragraph (2) provides among other things: 

“After hearing in an investigation instituted on its own motion or upon com- 
plaint the Commission, by order, shall make the exemption provided for by para- 
graph (1) inapplicable to any persons * * * if it finds * * * that making such 
exemption inapplicable to such person is necessary to carry out the purposes of 
this part and the national transportation policy declared in this act. In the 
administration of this paragraph the Commission shall consider, among other 
things, which in its opinion are pertinent and relevant, the facts and circum- 
stances surrounding the organization and establishment of such activities; the 
scope of the activities, geographically and as to commodities handled and per- 
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sons served; the basis of charges, if any, for the service or services provided ; 
and the extent such activities are in competition with the services of freight 
forwarders subject to this part.” 

The Commission thus is given the power of life or death over any sort of a 
shipper organization, bona fide or not bona fide. To this our association is unal- 
terably and vigorously opposed. 

In concluding this part of our discussion I should observe that the proposals 
here are quite opposed to the theory of dynamic competition and the principle 
of free enterprise which is so vigorously stated in the revised transportation 
policy favored by the report. 

H. R. 9548, 9771, and 9772 

I will now discuss these three bills which may be designated as the forwarder 
bills. Members of this association are extensive users of all forms of transpor- 
tation including the services of freight forwarders. Our members are opposed 
to these three bills which I will discuss in the order listed above. 

H. R. 9548 would permit forwarders to negotiate with railroads for reduced 
rates to apply on forwarder shipments loaded in or on trailers or other con- 
tainers. The prime objective of the forwarders in this bill is to secure for them- 
selves substantially reduced charges on their shipments which the common car- 
riers by rail transport. Our objection to this result go to two phases—first, that 
any substantial reduction in charges thus secured must be made up by an increase 
in the transportation charges imposed on all freight which our members must 
pay directly to the common carriers performing service for them and, second, that 
the reduction sought will create unjust discrimination and undue preference 
and prejudice. 

Others appearing at this hearing will doubtless disclose, as they did in the 
Senate committee hearing on companion bills, the power forwarders will be able 
to exert with their vast tonnage to force down railroad charges. I will not dis- 
cuss that here. I do wish to discuss a parallel situation which will show the 
depressing effect upon rail earnings in situations similar to the one here proposed. 

The Railway Express Agency, which is the nationwide corporation organized 
to carry on the express business of the railroads of the United States, occupies a 
position with respect to the railroads and to the public more nearly akin to that 
of the forwarders than any other organization. Some 3 years ago, the express 
agency sought an increase in express rates. In Ex Parte 185, Increased Express 
Rates and Charges, decided July 20, 1953, and reported in 289 Interstate Com- 
merce Commission 249, the Commission at pages 250, 251, in discussing the Rail- 
way Express Agency said: 

“Its traffic declined from 231,464,000 to 77,685,000 less-than-carload lot ship- 
ments and from 16,692 to 12,894 carload lot shipments, its employees from 82,679 
to 44,546, its revenue from $433,626,000 to $325,538,000, and the express portion of 
the passenger train deficit of class I railroads increased from $83,106,000 to 
$92,482,000.” 

More than anything else the enormous passenger deficit (exceeding $600 mil- 
lion) has contributed to the successive freight-rate increases which the Commis- 
sion in the past 10 years has authorized. To this large deficit the Railway Express 
Agency, as noted above, contributed $92,482,000. In a recent petition for a T- 
percent increase, dated February 3 of this year and filed by the Railway Express 
Agency, the agency said: 

“The Commission, by order and report in Ex Parte 185, 289 Interstate Com- 
merce Commission 249, decided July 20, 1953, granted increases in express rates 
and charges averaging about 15 percent. The increased rates became effective 
August 20, 1953. This relief was less than petitioned for and did not fully cover 
expenses of the agency and the express service costs of the railroads, and did 
not put the express business on a self-sustaining basis.” 

In this same February 3 petition, the agency said at page 6 that the increases 
sought “will not in themselves yield revenues sufficient to cover the additional 
annual expenses.” It then proceeded to say that the additional revenue was an- 
ticipated from an increase in the volume of traffic. If this volume fails to mate- 
rialize, and there is every reason to believe from our own investigations that 
deficits from the Railway Express Agency rather than increases in tonnage will 
result, the railroads will rely on more increases in freight rates to make up 
the deficit. It is most diligently urged that the freight forwarder be not placed 
in the position to build up the large deficits in railway operating revenues which 
have been experienced in connection with express operations. 
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The second basis for our objections is the discrimination and undue preference 
and prejudice which will be created by operations conducted under the provisions 
of H. R. 9548. It has been clearly demonstrated that in the accumulation of 
small shipments into carload consignments, the forwarder performs the same 
service as do two or more shippers who agree among themselves to consolidate 
their shipments into carloads. It is urged, and properly so, that this situation 
determines the necessity for no lower rates to forwarders than to shippers and 
this has been the fundamental objective of Congress in the enactment of part IV 
of the Interstate Commerce Act. 

Forwarder operation will endure as a valuable service to the public only so 
long as it imposes no burden on the public. Its existence as a third party be- 
tween the shipper and the carrier and as one entitled to a profit, is justified 
only so long as it operates as it was originally conceived to operate, namely, on 
the margin between the carload and less-carload rates. On the other hand, if the 
forwarder cannot compete for the available traffic while paying to the carriers 
the carload rates, it becomes plain that other services exist which are adequate 
and available, and forwarder service is then no longer necessary. Under such 
conditions it becomes unreasonable to burden traffic generally by permitting 
forwarders to pay carriers less than the published rates. 

H. R. 9771 would amend section 411 (a) of the Interstate Commerce Act by 
permitting forwarders to acquire common carriers. That forwarders under 
the change proposed would acquire a substantial or controlling interest in rail- 
roads, we think is highly improbable. It is also improbable that forwarders 
desire to purchase motor carriers in order to suppress motor-carrier com- 
petition. Neither do we think that forwarders desire to purchase motor car- 
riers as an investment for the purpose of securing attractive dividends. We do 
think, that by controlling the policy of a motor carrier which transports a large 
forwarder tonnage, the forwarder-owner by such control creates a most unde- 
sirable situation, one which Congress definitely intended to prohibit. It is only 
necessary to observe that under such conditions the motor carrier would be 
under the most pronounced pressure to establish rates which would essentially 
be in the interest of the owner-forwarder and not in the interest of the motor 
earrier or the public. If the right of a carrier to purchase a forwarder creates 
unjust and undue discrimination (a situation of which we are not cognizant), 
the discrimination should be removed by taking away this power from the 
carrier. 

H. R. 9772. This bill would eliminate from the Interstate Commerce Act 
section 410 (d) which forbids the Commission to deny authority to enter into 
freight forwarding operations solely on the ground that the proposed service 
would be competitive with existing freight forwarders. We think the mere 
statement of this bill discloses its objective to be definitely and clearly opposed 
to the free enterprise principle and for that reason we are opposed to it. 

We respectfully submit your committee should decline approval of House 
bills 9548, 9771, and 9772. 


Mr. Brasnear. I would like to make some additional observations, 
Mr. Chairman. 

Mr. Harrts. I am sure you understand the limitation that we have 
felt necessary to impose. 

Mr. Brasuear. I have. sir, and I will keep myself within that time. 

We are particularly interested in a modification proposed by the 
Cabinet Committee report in the declaration of policy. We think 
that their proposals are the most progressive that have been offered 
to a congressional committee for a long time. 

Our members are constantly becoming more and more apprehensive 
of the wav in which the Interstate Commerce Act is being admin- 
istered and we think that is primarily due to a wrong light into which 
the Commission has been placed by this declaration of policy. 

I refer to the position of a regulatory body being injected into the 
management of carrier properties and, most important, being charged 
indirectly, if not directly, with the obligation of seeing that the 
carriers are financially successfully operated. 
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I think that I can make myself a little bit clearer on this situation 
if I go back and delve into the history which I have in my statement. 
We have heard a great many statements here made with respect to 
the efforts to reduce rates. At the turn of the century, the railroads 
in this country were highly competitive, extremely competitive. In 
the act of 1906, the Hepburn Act, the carrier agreements were solidi- 
fied because of the 30-day requirement for a change in rates. 

The effect of that was to bring about efforts to increase rates and in 
1914 the Interstate Commerce Commision gave the railroads their 
first general increase, and that was in the,territory lying east of the 
Mississippi River and north of the Ohio and Potomac Rivers. 

I should like to call your attention to the general adjustment of 
rates in that territory. Rates on manufactured products were gen- 
erally tied in with the first-class rate. The first-class rate in 1914 
between Chicago and New York was 75 cents per hundred pounds, 
and that generally reflected the level of rates in that territory. 

Beginning with that first 5 percent increase in rates in 1914, suc- 
cessive increases followed one after another until today the first-class 
rate between Chicago and New York is $3.96. That is a net increase of 
428 percent. 

In that time, the Department of Labor shows us in their wholesale 
commodity price index a 1944 index of 44.6, and an April 1956 index 
of 113.7, a net increase of 155 percent. That is the reason that shippers 
today are looking around and going into private carriage to the extent 
that they are. 

I know our members prefer generally to use common carrier trans- 
portation wherever it is possible to do so. This has caused shippers 


very generally to try to negotiate with common carriers and we felt 
that when the Congress passed section 5 (a), which was generally 
known as the Bulwinkle bill, that the sixth paragraph of that would 
protect them in their negotiations with the carriers. 

That section reads: 


The Commission shall not approach under this section any agreement which 
establishes a procedure for the determination of any matter through the joint 
consideration unless it finds that under the agreement there is accorded to each 
party the free and unrestrained right to take independent action either before 
or after any determination arrived at through such procedure. 

What we find is this, Mr. Chairman: We find a negotiation is car- 
ried on between a shipper and a motor carrier and an agreement is 
made to establish a rate. Then the Bureau publishes that rate and 
proceeds to ask for a suspension. 

Then the Commission suspends the rate and very frequently that 
rate is ordered canceled. The thing that has worried us a great deal 
are the statements that are made from time to time by Commissioners 
in dealing with these subjects. 

There is going on now before the ICC here in Washington a very 
extensive investigation into the matter of released rates that has 
aroused nationwide interest. Hearings will be held not only in Wash- 
ington, but Atlanta, Ga.; Dallas, Tex.; Los Angeles, Calif.; and 
Chicago, Ill. 

Here is an odd situation that we find ourselves in. The railroads 
and motor carriers both have proposed released rates on the basis of 
$3 per pound; that is, that they want to avoid the assumption of liabil- 
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ity beyond $3 per pound unless the shippers are willing to pay a sub- 
stantial amount for the additional risk. 

We find that the present chairman of the Interstate Commerce Com- 
mission, in a statement made and which appears in the Michigan Law 
Review, a very definite advocacy of that basis of liability, except that 
at that time, and in the issue which—it is the June 1953 issue—the 
chairman proposed to put the limit at 25 cents per pound. 

He ounuke his observation in that presentation with this state- 
ment: 

Unfortunately, therefore, there is no foreseeable prospect that the problem will 
be dealt with authoritatively ufitil and unless the Commission takes the initiative 
and issues the requisite permissions and orders to the rail and highway carriers 
pursuant to an ex parte proceeding. 

That is just what we have, an ex parte proceeding, but we have the 
definite view of the Chairman of the Commission that he is in favor 
of that. 

Numerous other statements have appeared from time to time which 
have caused much worry on our part. We find that in a presentation 
by a member of the Interstate Commerce Commission before the Mid- 
dle Atlantic Conference at Bedford Springs, Pa., July 12, 1954, some 
rather unusual statements. Here is one. I dislike to take things out 
of context, but the time is so brief that I can’t go into it further: 

With consternation, I have noted that some shippers frequently sit back and 
complacently force a motor carrier to lower and lower rates by the simple but 
nonetheless sadistic device of dangling the tantalizing bait of volume freight 
before his eyes. 


Then again: 


The practice by shippers of consistently driving shylock bargains in rates is 
shortsighted economy and those carriers who aid and abet in the perpetuation 
of this practice by indiscriminately publishing reduced rates are just as guilty 
as the shippers themselves. 

This apprehension is extending and I would like to call your atten- 
tion to the publication of the Traffic World of June 2, this year. The 
Private Carrier Conference of the American Trucking Association 
addressed a letter, I think to the Chairman of the Commission, in which 


they said: 

The Private Carrier Conference, Inc. is deeply disturbed because of the many 
statements originating from the Commission which constitute unwarranted at- 
tacks upon private carriage in the United States. 

Mr. Chairman, we think that the Commission should not be put in 
that unfavorable light. I have the most profound respect for that or- 
ganization. They have done some marvelous work and we would like 
to see them restored to the old basis and I know of nothing that has 
ever been proposed which will so successfully accomplish that as the 
proposals of the Cabinet Committee report in the modification of the 
declaration of policy. 

There is one part of this H. R. 6141 to which I would call your 
attention especially, and we are particularly opposed to it, and that is 
section 19 relating to forwarders. We have exposed in our statement 
the reasons why we are so vigorously opposed to that. 

I might add that in the movement of materials going to the air- 
plane plants in California, much of the material they draw is from 
points east of the Mississippi River. They buy in small quantities 
from three to four or five thousand different manufacturers. 
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They consolidate these shipments and ship them to the west coast 
in carloads to save money. If their consolidations are knocked out 
by this proposal, if the Commission should come along and say, “You 
are interfering too much with the forwarders,” it means from our 
own investigations that on a carload of freight that would weigh 
probably 30,000 pounds, they would pay an increased charge of $300. 

In conclusion, Mr. Chairman, I have made some observations with 
respect to H. R. 9548 and H. R. 9771 and H. R. 9772. 

The statement contained in my written presentation covers that 
fully and I don’t need to comment. I want to thank you for this 
opportunity, Mr. Chairman. 

Mr. Mack (presiding). Thank you, sir. 

Do you have any questions, Mr. Hinshaw ? 

Mr. Hinsuaw. No questions. 

Mr. Doutiver. No questions. 

Mr. Mack. I would like to ask what type of carrier do you nor- 
mally use in your industry ? 

Mr. Brasnear. All kinds, Mr. Chairman; chiefly for-hire carriers. 
We use to a substantial extent contract carriers because of the very, 
very efficient service that they render. 

Mr. Mack. You referred to private carriers. You referred to con- 
cerns such as yours becoming interested in private carriers. My ques- 
tion is, Which private carriers were you referring to? 

Mr. Brasuear. That is their own operation. A private carriage 
under the Interstate Commerce Act is the firm’s operation. 

Mr. Mack. Private trucking concerns ? 

Mr. Brasuear. No; it is their own vehicles. 

Mr. Mack. That is what I mean. I assume that they would be in- 
terested in private trucks rather than any other type of trans- 
portation. 

Mr. Brasnear. Oh, no, sir. In fact, they prefer for-hire carriers. 

Mr. Mack. I was trying to determine if the private carrier or the 
private transport that you had referred to did refer to trucks exclu- 
sively and I assume that your answer is “yes.” 

Mr. Brasuear. That is correct. 

Mr. Mack. Is it your opinion that the rates in this field, as far as 
common carriers are concerned, are too high ? 

Mr. Brasuear. I have none in mind right now, Mr. Chairman, but 
these situations are arising from time to time where adjustments 
have to be made. 

Mr. Mack. I perhaps was misled in the comments that you had made 
and I wanted to be sure to straighten that out. I thought that you had 
made a reference to the rates in the industry being too high. 

Mr. Brasuear. I say this, Mr. Chairman: That these rail carrier 
rates were very, very extensively increased, as I have shown, over 400 
percent in that period. That brings up a high plateau of rates. I have 
never contended at any time that those rates were too high for the truck- 
ing industry. 

The trucking industry came into the field when that was in operation, 
but I don’t think that we should work on the theory today that that 
high level of rates must be maintained at all costs. 





1328 TRANSPORTATION POLICY 


Mr. Mack. I know that you understood my question. My question 
was exclusively to see if you had referred to the trucking rates being 
too high and I am pleased to have had your answer. 

Mr. Brasnear. I hadn’t contended that, Mr. Chairman; no. 

Mr. Harris. Thank you very much, Mr. Brashear. 

Mr, Angus McDonald of the National Farmers Union. Is Mr. Mc- 
Donald present? Mr. McDonald may have permission to file his state- 
ment in the record, if he desires, at this point. 

(The statement referred to follows :) 


STATEMENT OF ANGUS MCDONALD, REPRESENTATIVE OF THE NATIONAL FARMERS 
UNION, IN ReGarp To H. R. 6141, WHIcH WovuLp AMEND THE INTERSTATE 
CoMMERCE Act, PuRPoRTS TO PROVIDE FOR A STRONGER NATIONAL TRANS- 
PORTATION INDUSTRY 


Mr. Chairman and members of the committee, I am appearing here in opposition 
to H. R. 6141, which would change drastically national transportation policy 
established by the Interstate Commerce Commission and weaken greatly the 
authority of the Interstate Commerce Commission to administer that policy. 
We call attention to the fact that transportation policies and administration of 
those policies have been established over a long period of years. The problem 
of regulation arose during the period when the railroads constituted the only 
system of transportation which was developed in response to the needs of the 
growing economy. Although the railroads did a magnificent job in bringing 
about the settlement and development of the interior of the United States during 
this period, abuses soon developed and public-spirited citizens realized that some 
regulatory agency was needed. 

Farmers particularly suffered from these abuses. They were overcharged 
and discriminated against both on commodities they sold and on farm supplies 
and other things necessary to their home living and farm production. Because 
the big shippers were in a position to make demands, they were granted such 
favors as rebates and rates which discriminated against small shippers, against 
regions and communities not favorably situated. The result of such discrimina- 
tions was the passage of the Interstate Commerce Act of 1887, followed by the 
passage of other acts, including the Shipping Act of 1916, the Transportation Act 
of 1920, the Motor Carrier Act of 1945, the Merchant Marine Act of 1936, and 
the Transportation Act of 1940. These laws also strengthened the authority of 
the Interstate Commerce Commission in regard to competitive rate cutting and 
other transportation matters. 

Transportation legislation over the years has been under constant review and 
has been subjected to searching scrutiny by many congressional committees. The 
Interstate Commerce Commission has also implemented and improved the admin- 
istration of the act because of experience gained in such administration. It is 
not true, therefor, as some critics contend, that transportation policy and legisla- 
tion is outdated and does not meet the needs of the constantly changing economy. 
We feel that the declaration of policy, which is set forth in the Interstate Com- 
merce Act, provides a fair standard by which to measure legislation and adminis- 
trative policy. It sets forth the policy of the Congress, and I quote, “To provide 
for fair and impartial regulation of all modes of transportation * * * as to 
recognize and preserve safe, economical, and efficient service, and foster sound 
economical conditions in transportation.” The policy statement also sets forth 
the standard of reasonable charges without unjust discriminations or unfair or 
destructive competitive practices. The general purpose of the law as stated is the 
development of a national transportation system, consisting of all modes, ade- 
quate to the needs of the United States and of the national defense. 

I call attention to section 2 of this bill, which would strike from the statute 
books these fair standards, the heart of which is fair and impartial rate regula- 
tion and substitute a nebulous standard of dynamic competition. Phrases de- 
signed to protect the public interest are stricken and the emphasis is changed to 
promote full competition between modes of transportation. 

It seems to us that those who recommend this change in transportation policy 
have lost sight of the basic purpose of the transportation industry. This industry 
is primarily a service industry and its importance is based upon its use, not upon 
competition between its various segments. An adequate transportation system 
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is necessary for the further development of our highly industrialized economy, our 
resources, and our agriculture. Transportation must be a servant and not a 
master of agriculture, industry, and national defense. 

Under the Interstate Commerce Act, as interpreted by the Commission, consid- 
eration of other modes of transportation is taken into account when a reduced 
rate is being considered. The Commission has established the standard that the 
rate must be reasonably compensatory and no lower than to meet competition. 
The Commission has also developed a rate structure which is designed to en- 
courage development of commerce throughout the United States. For example, 
it has established a rate structure which makes it possible for fruits and vege- 
tables to reach eastern markets in competition with fruits and vegetables from the 
east. It has developed special rates on luxury items such as cigarettes and al- 
coholic beverages. It has in general taken into account economic factors and 
established rates which would benefit the greatest number of groups possible. 

The Commission has denied that it has held an umbrella over uneconomical 
carriers. Authorities in the field substantiate this contention. They point out 
that there is only one decision of the Commission which has been challenged in 
regard to the imposition of rates above a carrier’s cost in order to preserve a na- 
tional system of transportation consisting of more than one mode of transporta- 
tion. In that instance the Commission reopened the case and the complaint was 
subsequently withdrawn. 

It is denied that the Commission has prevented the railroads from making 
drastic competitive rate cuts. In the fall of 1955, the railroads presented a list 
of important commodities on which they had made drastic reductions in rates. 
Steel rates were cut about 39 percent below normal rates and reductions on the 
eastern railroads, in regard to this one commodity, amounted to about, S60) 
million a year. 

If the railroads are permitied to make rate reductions withont review by the 
Interstate Commerce Commis sion, it is possible that a small shipper and a sma)l 
communiry and captive areas ‘vill suffer the most. The big shippers cao generall7 
take care of themselves, but the small shippers cannot financially carry through 
proceedings which would result in relief from the discrimination. It appears that 
under this legislation that the railroads would be permitted to discriminate at 
will in any section of the United States. Under the changes which are asked in 
15a of the Interstate Commerce Act, the Commission would be precluded from 
considering the effect of lower rates on other modes of transportation. It would 
also be precluded from relating rates of other modes of transportation to railroad 
rates or to determinine whether such rates were lower than necessary to meet 
competition of other modes of transportation. 

Under present procedure the Interstate Commerce Commission can suspend 
a specific rate, but under this bill it could only operate in a wide area of maxi- 
mum and minimum rates, and if we interpret the legislation correctly the rail- 
roads would be permitted to cut rates down to the point where they would re- 
coup only the out-of-pocket costs. It is important to realize that the fixed costs 
of the railroads are relatively much greater than those of other segments of 
the transportation system. This would enable the railroads to reduce their 
rates proportionately as compared to trucks. Such reductions would put the 
trucks in an economic straitjacket since their variable costs are proportionately 
much greater. 

The short-time effect on the railroads of such rate reduction would be of no 
benefit to them, if no contribution was made to fixed costs, or overhead and if 
the rate reduction existed over a long period of time, the revenue of the rail- 
roads would be depleted. If the rate reduction enabled the railroads to eliminate 
or destroy competition, the public interest and the national defense might be 
seriously affected. Discriminations without adequate review and without being 
evaluated by an impartial agency under the standards of the policy laid down 
in the act, would result in many forms of discriminations between persons and 
places and between commodities and, in all probability, would carry us back 
to ruinous cut-throat competition. 

While this organization has been highly critical of some of the administra- 
tive acts of the Interstate Commerce Commission, we believe that the abandon- 
ment of its administrative powers and procedures as suggested by this Commis- 
sion would result in transportation anarchy. Competition cannot be the sole 
guide in transportation policy, if we are to have a strong and flexible system 
of transportation responsive to the needs of the growing economy and respon- 
sive to the needs of the Nation in times of war. We believe that we need cer- 


78456—56—pt. 3——_5 





1330 TRANSPORTATION POLICY 


tain standby units of transportation, so that in the event of war when the burden 
on the transportation system is greatly increased, that the shippers, the con- 
sumers, and the armed services do not unduly suffer. 

We do not believe that any one mode of transportation is inherently superior 
to another mode. We believe that all modes are necessary. Water transporta- 
tion in many instances can better adapt itself to the needs of the shippers and 
consumers than any other mode. Truck transportation, highly flexible, can 
give farmers and all groups certain types of service that no other mode can 
supply. Railroads which presently constitute the strongest transportation link 
in our transportation system are fundamental to our economy. 

We therefore urge the committee to disapprove language embodied in H. R. 
6141. We think that these recommendations are untimely in view of the na- 
tional peril brought about by the struggle between the free and the Communist 
world. We think that they are not in the interest of any one mode of transpor- 
tation, including the railroad themselves. We think it particularly unwise, 
when monopolistic groups now can yield much more economic power than ever 
before, to entrust additional power to them and tie the hands of an objective 
and impartial agency which Congress has authorized to police our transportation 
system to the end that we may have a stronger transportation system operating 
in the benefit of producers, shippers, consumers, the public in general, and the 
national defense. 


STATEMENT OF THE NATIONAL FARMERS UNION ON THE Dry-BULK EXEMPTION 


Under the exemptions for dry-bulk movement, farm products (particularly 
grain) have enjoyed favorable rates for water transportation. We are op- 
posed to any change in this situation. A repeal of the exemption would have 
two results: (1) it would cut down on the number of carriers able to compete 
in water transportation, and thus tend to increase the rates; and (2) result in an 
increase in private carriage by organizations which could afford to invest in the 
necessary barge operations. Both results would be undesirabie from the point 
of view of the individual farmer, who has benefitted from the natural cost ad- 
vantage of cheap water transportation under the terms of the dry-bulk exemption. 


Mr. Harris. Mr. Lloyd C. Halvorson, of the National Grange. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, ON BEHALF 
OF THE NATIONAL GRANGE 


Mr. Hatvorson. Mr. Chairman and members of the committee, 
ever since the founding of the National Grange in 1867, Grange 
members have taken considerable interest in transportation problems 
and have undertaken—through the deliberative process created by 
the National Grange—to develop policies to protect shippers against 
excessive charges and abuses, and, secondly, to create an economic 
climate under which the efficient carriers expand and grow and thus 
provide the Nation with a dynamic and efficient transportation system. 

Transportation legislation and regulation over the years has seemed 
to have moved in the direction of less direct concern for the shippers 
and more concern for the transportation agencies. The theory in part 
seems to be that only if we maintain financial health for the carriers, 
can shippers hope to have an efficient transportation system. Also 
there are fears that, unless the transportation agencies are protected 
from each other, they will degenerate to the law of the jungle of dog- 
eat-dog competition, with the avenues of transportation strewn with 
a carnage of bankruptcies, and with eventual socialization of the in- 
dustry. Then again there are those who believe that to have an ade- 
quate transportation system in the event of war, we must promote 
the financial health of common carriers by granting them more 
exclusiveness in their operating rights, or that some artificial, legal 
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disadvantage must be placed on contract, private, or exempt carriage 
for the sake of the common carriers, especially the railroads. 

Because of the agricultural commodities exemption in the Motor 
Carriers Act of 1935, agricultural trucking is not subject to ICC regu- 
lations as to rate, routes, or territories. At least in this field of truck- 
ing free and open competition has proved very satisfactory to the 
shippers, namely the farmers, and I should add, as far as I know, to 
agricultural truckers themselves, and competition in the agricultural 
trucking field has not degenerated into a dog-eat-dog type of com- 
petition. 

We are convinced that trucking rates on farm products are 10 to 15 
percent lower, and that trucking service for farmers is more adequate, 
more accommodating, and more flexible because farm organizations 
managed to keep agricultural trucking exempt from the control of the 
ICC. 

Who has tried to narrow and do away with the agricultural com- 
modities exemption, and thus bring agricultural trucking under the 
protective and restrictive wing of the ICC? Not the farmers. But 
the railroads, the common motor carriers, certain transportation 
economists, and the ICC itself. 

More recently we have seen efforts to abolish trip leasing. Pres- 
sure for this came from the railroads, common motor carriers, and 
labor unions. This was not for the benefit of the shippers, because 
certainly the shippers did not desire or request the trip-leasing order 
for their protection or benefit. Neither has the pressure to abolish the 
bulk commodities exemption come fom the shippers. More and more 
since 1935 it seems that shippers have been in the position of resisting 
the pressure for more and more authority by the ICC to regulate. 

Since 1887 we have seen the introduction of new modes of trans- 
»ortation, and modes which lend themselves to small unit ownership. 

early any enterprise that lends itself to small-unit ownership is 
ideally suited to our free enterprise system of letting competition regu- 
late and stimulate. In spite of the fact that echarogeet progress 
has made possible greater reliance on competition, there has been pres- 
sure for more sak tighter governmental regulation over the trans- 


portation industry—and, as indicated, the pressure has come largely 
from the transportation industry itself rather than from the shippers. 
It is true that shippers first sought and obtained regs but that 


does not mean that they should plunge headlong in that direction for- 
ever, ignoring technological progress and refusing to give analytical] 
study to the possibility that, with new modes of small unit trans- 
portation, more reliance on competition will serve our Nation’s inter- 
ests best. 

As the use or application of our transportation statutes has shifted 
in emphasis from protecting the shippers to more concern with the 
financial health of the transportation agencies, we should consider just 
how necessary this shift is, and whether the application of the ICC 
to preserve financial health is done in a sound economic manner. 

Yoncern for the financial health of the transportation industry has 
always been an appropriate concern. In the days when regulations 
were very essential in keeping rates down to prevent too exuberant 
a financial health for the carriers, it was well recognized that a fair 
rate of return on prudent investment was essential to an efficient 
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- eens industry, and also a fair rate of return was a matter 
of equity. 

As the near monopolistic situation in the transportation industry 
gradually disappeared, the forces of competition began working so 
effectively that they became more the determining factor of the finan- 
cial health of the transportation industry than maximum rate by the 
ICC. As competition become stronger and stronger the question arose 
as to whether or not it was appropriate to redesign and reorient the ap- 
reesenpe of our transportation laws in order to improve the financial 

1ealth of our transportation industry through the use of minimum rate 
control, and the use of laws to insulate the common carriers from 
certain kinds of competition. In other words, was it now necessary to 
stop the march of competitive forces in order to preserve a certain 
amount of monopoly for the sake of the financial health of the common 
carriers ¢ 

Another way of characterizing this trend is that, at first, we needed 
the ICC to stop a rather monopolistic transportation industry from 
getting more than cost of production and a fair rate of return, and 
now the ICC is operating to soften the impact of competition in order 
to assist the industry to get cost of production and a fair rate of 
return. 

Because of the nature of the various competitors in the transporta- 
tion industry it probably is necessary to maintain certain rules to pre- 
vent destructive competition. 

This does not mean, however, that competition should be stifled, 
or that status quo must be preserved. We believe that certain changes 
can be made in the transportation laws of our Nation, and their ap- 


plication by ICC to improve the process of competition. However, 
we are strongly opposed to some proposed changes. 

Under conditions of dog-eat-dog competition, the efficient do not 
always survive and grow. It is sometimes those with brute financial 
power and sometimes it is price, or rate juggling artists who survive. 
Fortunately the exempt agricultural truckers have not as an industry 
gotten into ditches and gutters to fight a me PEND, battle, but, like 


most American businessmen have maintained a high level of competi- 
tion even though exempt from most ICC laws and regulations. 

Our transportation laws should set up such rules of the game that 
those now in, or those who want to get in the transportation business 
and who are most efficient and who provide the best alternative to 
shipper, cost, and service considered will survive and grow, even if 
at the expense of those who are less efficient and at the cost of obsoles- 
cence to some modes of transportation. This could have very serious 
implications to the financial health of certain carriers, but, eventually, 
the efficient would come out on top, and in the end the financial health 
of the industry would be better, even if certain obsolete values had to 
be written down. It is completely unsound and unfair to so regulate 
the driving force of competition as to provide an artificial rate of 
return on obsolete values and to inefficient carriers. F 

It is difficult to prove, but we have gained the impression that, 
when the forces of competition arose with such power in the trans- 
portation industry as to threaten the financial health of the carriers, 
the ICC, instead of establishing rules or criteria which would let 
efficiency prevail—even at the cost of certain carriers—has tried to 
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divide up the freight business through minimum rate control on a 
rather arbitrary basis of some assumed “fair share” basis, or of 
right to meet competition and no more. 

If the only way to preserve financial health were to preserve some- 
thing close to status quo, or to allow only such changes that did not hurt 
anyone much, we had better drop all our transportation regulation 
and rely on free and open competition which would bring some prog- 
ress. However, we favor sound regulation of competition among 
carriers so that the efficient, dependable, and accommodating carriers 
survive and grow, and the inefficient go under. We want to avoid 
dog-eat-dog competition where the winner might not be quite the 
carrier who could and would serve our transportation needs best. 

The National Grange favors more reliance on competitive forces in 
transportation but realizes that to do so we must not place artificial 
and unnecessary handicaps on some carriers and artificially promote 
some other modes of transportation by direct subsidy or by placing 
some of the ascribable costs of operation upon the public. We should 
not require common carriers to provide a large number of unprofitable 
services on the theory that they can make it up by extra profitable 
services somewhere else, because, in all likelihood, any extra profitable 
freight business would disappear because of some other mode of trans- 
portation, or give way to a less regulated type of carriage such as 
contract, private, or exempt. We do not like the suggestion that the 
solution to the cnpeaibabie service problem of common carriers is to 
give them more monopoly, or to handicap the competitors or regulate 
them some more. 

Farmers are finding that more and more of their products are mov- 
ing to terminal markets by truck and from greater distances. When 
the new interstate system is completed, even in part, trucks will provide 
strong competition to railroads in practically all areas for virtually 
all, if not all commodities. As the rates of the agricultural trucker 
are set by competition rather than by the ICC, it is clear that regula- 
tion of rates by the ICC will diminish in importance to farmers. 
Maybe the main concern of the ICC will be to keep minimum rates 
up rather than the setting of maximum rates. 

Attached is the statement on transportation policy adopted by the 
executive committee of the National Grange last April. This state- 
ment is really a summary of Grange transportation committee reports, 
as adopted by the delegate body, going all the way back to 1946. 
There has been a consistent recognition of the importance of transpor- 
tation laws and regulations, but also considerable dissatisfaction with 
the policies of the ICC. Consistently the Grange delegates have felt 
the advisability of gradually relying more on competition with some 
deregulation. Also we recognize the need to improve the ICC approach 
to rate control in order to get away from the idea of apportioning 
traffic on a fair share basis without proper regard for the role of 
efficiency, service, and dependability in the march of progress. 

The national transportation policy as adopted by the executive com- 
mittee of the National Grange in April 1956, is: 

The Grange favors more reliance on competition to protect con- 
sumers and stimulate efficiency to the fullest extent feasible. We are 
opposed to unjust discriminatory practices, whether on an area basis, 
between persons, or commodities. 
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It is unsound to restrict fair competition on the theory that this is 
necessary for the financial health of the transportation industry. We 
should let the efficient and low-cost carriers expand through lower 
rates. 

Because the present system of certificates of convenience and neces- 
sity can preclude new competition, we recognize the advisability of 
restricting the ownership of one mode of transportation by another. 

We favor elimination of all unnecessary regulations, and for hire 
carriers should not, except in unusual circumstances, be required to 
perform services below costs. 

Rule of ratemaking: All ratemaking covering for hire transport 
engaged in interstate commerce by public agencies should be in the 
interest of the users, while providing a reasonable return to the in- 
vestor, consistent with efficient operation and management. 

Rates should not be set so as to allocate traffic on some theory of a fair 
share or right to meet competition. 

_ We favor prohibiting the fixing of a rate for any form of transporta- 
tion to protect another. 

In setting a minimum rate, the Commission shall not consider the 
effect of such a rate on the traffic of any other mode of transportation, 
or whether such rate is lower than necessary to meet competition of 
any other mode of transportation. 

The conditions in a particular industry should be considered in 
setting rates on its products. 

Maximum-minimum rate control: It is the opinion of the Grange 
that those who buy transportation services should be protected first 
by competition between carriers and modes of transportation, and, 
secondly, by regulation whereby the Commission is authorized to 
determine and enforce (1) the maximum rate that any carrier or grou 
of carriers may charge, (2) the minimum rate, and (3) the just an 
reasonable rate relationships between persons, localities, or com- 
modities. 

The Grange favors leaving a zone of lawfulness, wherein carrier 
management would be free to give effect to cost advantages of its 
services in response to the influence of competition. The power of the 
ICC to set precise rates should be preserved, but it should be exercised 
only to prevent unjust discrimination and to establish through routes 
and joint rates. 

Proposed tariffs filed by carriers which cover fully distributed costs 
should be approved, even though such tariffs are below the costs of 
competing carriers of the same, or other modes of transportation. 

Long- and short-haul clause: The Grange favors retention of the 
long- and short-haul clause, but we believe the ICC should be in- 
structed to grant relief from the fourth section readily when the pur- 
pose is to make the petitioning carriers more competitive, provided 
the rate is still compensatory. 

Susnension powers: The National Grange favors adequate staff for 
the ICC, so that when a new tariff is filed, the ICC can determine 
promptly and accurately whether or not the new tariff will fall in 
the zone of lawfulness. or how much of a change would certainly fall 
in that zone. The ICC should grant interim rate adjustments to 
the full extent to which their own data would clearly indicate a change 
to be lawful, with the more extended hearings to pertain to the area 
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of doubt. The right of all interested parties to submit information 
helpful to the ICC in making the interim adjustment must be 
respected. 

We are opposed to the hasty approval of rates which may be exces- 
sive, even if refunds are provided for, because, in many cases, refunds 
would not reach those upon whom the incidence of the new rate im- 
pinged. 

We believe the burden of proof should always rest upon the carrier 
proposing a change, but the ICC should allow as much of a proposed 
rate change to go into effect as is reasonably certain to be within the 
limits of lawfulness, based on its own data and studies. 

The ICC should maintain its power to suspend rates on its own 
initiative. 

Contract motor carriers: We support the present definition of con- 
tract carriers and the present requirement on publication of rates. 

Private carriage: We support the present definition of private car- 
riage by motor vehicle. 

Freight forwarder associations: The National Grange favors no 
change in the regulations pertaining to freight forwarder associations, 
to the extent that proposed changes might be construed to include 
farmer cooperatives or farmer cooperative associations as regulated 
freight forwarders under the Interstate Commerce Act. 

Bulk commodities exemption: If a change is needed to bring about 
equality of regulation, we favor less regulation of the common water 
carriers rather than more regulation of the exempt carriers. We op- 
pose legislation to either repeal or restrict the bulk commodities 
exemption applicable to transportation on inland waterways. 

The agricultural exemption (Motor Carrier Act) : There is no need 
for congressional clarification of the agricultural exemption, as any 
change would likely increase litigation. Past court decisions have 
ruled on many commodities and some principles have been established. 

The passenger deficit: The ICC should be empowered to order the 
discontinuance of passenger service, where it is not compensatory and 
other forms of conveyance are available. 

Mr. Harris. Does that conclude your statement? 

Mr. Hatvorson. That concludes my statement. 

Mr. Harrrs. Are there any questions? 

Thank you very much. We are very glad to have your statement. 

Mr. Hatvorson. Thank you. 

Mr. Harris. Mr. B. M. Seymour, president of Associated Transport, 
Ine. 


STATEMENT OF B. M. SEYMOUR, PRESIDENT, ASSOCIATED TRANS- 
PORT, INC., ON BEHALF OF THE INDEPENDENT ADVISORY COM- 
MITTEE TO THE TRUCKING INDUSTRY, INC. 


Mr. Seymour. Mr. Chairman, I do not believe my statement will 
take over 5 or 6 minutes. 

Mr. Harris. Very well, Mr. Seymour. We were previously advised 
that you would very likely be here this morning and testify to some 
of the points that the witness yesterday referred to you. 

Mr. Seymour. I was sure you would be glad to hear my statement 
was going to be short. 
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My name is B. M. Seymour. I am president of Associated Trans- 
port, Inc., and have been a truck operator for many years. 

The organization for which I appear now, the Independent Advisory 
Committee to the Trucking Industry, Inc., is a labor-management 
group. The directors represent labor, manufacturers, and owners, and 
include Mr. Dave Beck, general president of the International Brother- 
hood of Teamsters; Mr. Walter F. Carey, board chairman of the 
American Trucking Asscociations Foundation; Mr. Roy Fruehauf, 
president of the Fruehauf Trailer Co.; and myself. 

Most important in the construction of a building, a temple or a 
bridge is the foundation. That foundation must be firm and ac- 
curately laid. If it is not, the entire structure is unsound. 

That is also true of policy. The fundamental assumptions must be 
true. A faulty premise automatically brings about a faulty conclusion. 

The faulty thinking present in the Weeks Cabinet report, a some- 
what remarkable document, extends into House bill 6141 which is de- 
signed to transform the recommendations of the Weeks report into law. 

For instance the report lays down the following as a basic assump- 
tion : 

Within the short span of one generation this country has witnessed a trans- 
portation revolution. 

I would agree with this concept if the report’s authors had said a 
“technological revolution,” but they didn’t. The fact is that from 
the standpoint of the competitive character of carrier transportation 
there has been no revolution. 

In its fundamentals the structure and dangers of rate competition 
remain today much what they were in 1887, 1920 or 1940. 

For instance the Weeks report says the railroads had a “virtual 
monopoly” in 1920. Well, the grocers today have a virtual monopoly 
in the retail sales of food. 

It is true that in 1920 the railroads had a limited monopoly on serv- 
ices to thousands of communities which were served by one line alone. 
But the abuses which brought regulation arose out of the willingness 
of competing railroad lines to give secret preferences, rebates, and so 
forth in an effort to control the traffic of other great industrial monop- 
olies. 

Furthermore the committee errs in its statement that today the ship- 
per has a choice between eight different types of transportation. 

They list pipelines. The vast majority of shippers cannot use 
pipelines. Pipelines are suitable only to very massive shipments of 
certain liquids and gases. 

Very few shippers can use air-cargo transportation. Air transpor- 
tation is prohibitive in cost for most shippers. Less than one-half of 
1 percent of all commodity movement including mail and express, 
moves by air, so it is of little quantitative significance. 

Private intercity trucking is out of the reach of the typical ship- 
per, especially the small-business man. The waterways have been in 
the business for centuries, so that apart from recent technological 
improvements they offer nothing new. 

Thus by 1956 about all that has been added to the choices of the 
typical shipper is the common carrier truckline. 

Instead of a choice between a few competing rail lines in 1920 the 
typical shipper now has a choice between a few rail lines plus a few 
more trucklines. 
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I think at that point I should interpolate to say that it is a fact 
that since about 1935, to at least my knowledge, there have been no 
additional trucklines, although all trucklines have added large 
numbers of additional trucks. 

The pipelines, waterways, air cargo, and private intercity trucking 
are only available to a few shippers in highly specialized situations. 

There has been no revolution in the competitive sense. The neces- 
sity for regulation remains. 

The only revolution lies in the technology of transportation which 
has brought better service to the shipper. That revolution resulted 
from the present transportation policy. 

The proposed legislation by opening the doors to rate-cutting com- 
petition would retard technological progress. 

A. Intercarrier competition can place emphasis on either of two 
types of competition: (1) Competitive rate cutting, or (2) competi- 
tive improvements in service to the shipper. There is a natural tend- 
ency toward rate cutting because it is more quick and certain. Tech- 
nological enterprise is always uncertain in its operating results and 
requires salesmanship to get into practice. Furthermore, the com- 
peting carrier may thereupon introduce something new, and the 
initial innovator must start all over again. By contrast, once a small 
competitor has been put out of business, the rate cutting stops, 

B. The present national transportation policy has encouraged a 
technological revolution in transportation without precedent in mod- 
ern history. This is the real revolution which the Weeks committee 
report has confused with a competitive revolution. The wave of 
dynamic innovation is still in full career. Developments of great 
promise now in their infancy include roller bearing equipped freight 
ears, lightweight freight cars and the trailer-on-flatcar or piggyback 
development, and the use of seaborne trailers and rail cars. 

The present national transportation policy has contributed to this 
revolution by holding a rein on competitive rate cutting thereby 
forcing the carriers to turn to technical enterprise as an alternative. 
The proposed legislation would reverse this policy. Rather, a policy 
of such demonstrable achievement should be strengthened. 

What the proposed legislation would do in the name of a slogan, 
“dynamic competition,” would be to bring about a series of disastrous 
rate wars. 

I do not intend to enlarge on the dangers of rate wars to the trans- 
portation industry. Your committee a heard considerable testi- 
mony on this phase. I wish to associate myself with the statements 
made by the representatives of the American trucking associations 
and, perhaps a little wryly, with the statement of position of the In- 
ternational Brotherhood of Teamsters. 

Those statements pointed out real dangers. The perils cannot be 
overestimated in their possible effects on the national welfare, econ- 
omy, and national security. 

In conclusion, I say the fundamental assumptions of the report are 
faulty. However, in drafting, skillful writing was used to clothe 
faulty premise and mistaken conclusions in a haggle of persuasive 
oversimplification, palatable prose, and publicity sloganeering. 

Mr. Harris. Thank you very much, Mr. Seymour. 

Are there any questions by the members of the committee ? 
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Mr. Dotttver. I take it from your final statement that you are op- 
posed to H. R. 6141. 

Mr. Seymour. That is correct, Mr. Congressman. 

Mr. Harris. Mr. Hinshaw? 

Mr. HinsHaw. No questions. 

Mr. Harris. Thank you very much. We are very glad to have 
your statement. 

Mr. Seymour. Thank you. 

Mr. Harris. Do we have Mr. Howard Willett, Jr., president of the 
Car and Truck Renting and Leasing Association, Chicago, IIl.? 


STATEMENT OF HOWARD WILLETT, JR., PRESIDENT, CAR AND 
TRUCK RENTING AND LEASING ASSOCIATION, CHICAGO, ILL. 


Mr. Wuterr. Thank you, sir. 

My name is Howard Willett, Jr. I am vice president of the Wil- 
lett Truck Leasing Co. which is engaged in truck leasing. Our head- 
quarters are Chicago, Il]. I am appearing before ae committee 
today as president of the Car and Truck Renting and Leasing Asso- 
ciation. I appreciate this opportunity to express the views of our 
industry on H. R. 6141 and the recommendations of the Interstate 
Commerce Commission with respect thereto. 

The Car and Truck Renting and Leasing Association (CATRALA) 
is a not-for-profit association made up of persons and firms all over 
the country who are engaging in the bebinnts of renting and leasing 
automobiles and trucks without drivers. Our members supply to their 
customers only the vehicles and do not supply or in any way contro] 
the drivers who are employees of the customers. Our members are 
not common or contract carriers. 

I know there has already been considerable testimony on this bill, 
so I will confine myself to pointing out the principal concern we 
have with the proposed legislation pending before your committee. 

First, our organization wants to go on record in opposition to 
that part of H. R. 6141 which amends subsection 14 and 15 of 
section 203 (a) of the Interstate Commerce Act. These sections deal 
with the definitions of “common carrier by motor vehicle” and “con- 
tract carrier by motor vehicle.” The general effect of the amend- 
ment, as we understand it, will be to remove the “primary business 
test” established in Brooks Transportation Company v. United States 
(1950), 93 Fed. Supp. 517, aff'd. 340 U. S. 925, and to substitute there- 
fore the discredited “compensation test.” The policy arguments in 
opposition to this unsound proposal are so well known that we do not 
feel it necessary to catalog them now. Suffice it to say that the adop- 
tion of the proposed amendment, if legally effective, could only have 
the end result of subjecting to regulation by the Interstate Commerce 
Commission every businessman who carries his own property for sale 
in vehicles which he owns or leases and which only he controls, and 
these are the customers to whom we lease our automobiles and trucks. 

Our second objection deals with the proposed amendment to sub- 
section 17 of section 203 (a), which embraces the definition of “private 
carrier of property by motor vehicle.” In the present statute this 
definition is limited to commercial transportation, but the proposed 
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amendment would delete the words “or in furtherance of any commer- 
cial enterprise.” This amendment, if legally effective, would only 
have the end result of classifying as a private carrier—and therefore, 
subjecting, in certain respects, to the jurisdiction of the Interstate 
Commerce Commission—every motor vehicle which crosses a State 
line. Absurd as it may seem, this result might well flow from the 
proposed amendment, since it is difficult to think of any vehicle— 
even a passenger automobile being used solely for pleasure riding— 
which does not contain some sort of personal effects or other property. 

Thus, one leasing a truck would have to make out a driver’s applica- 
tion and be subject to physical examination and would be subject 
to ICC regulations just because he carried a sample case in the 
car and drove across the State line. 

Also, 1 want to take this opportunity to call the attention of 
this committee to our industry’s opposition to the recommendations 
of the Interstate Commerce Commission with respect to the definition 
of “private carrier.” In its letter of December 22, 1955, to your 
committee, the ICC opposed the definitions referred to above and 
suggested its own definition of “private carrier.” In our opinion, 
the ICC’s cure is far worse than the disease. The ICC proposes the 
addition of the following section: 

Sec. 203. (c) Except as provided in section 202 (c), section 203 (b), in 
the exception of section 203 (a) (14), and in the second proviso of section 206 
(a) (1), no person shall engage in any transportation for compensation, by 
motor vehicle, in interstate or foreign commerce, on any public highway or 
within any reservation under the exclusive jurisdiction of the United States, 
unless there is in force within respect to such person a certificate or a 
permit issued by the Commission authorizing such transportation. 

A person shall be deemed to be engaged in transportation if, through the 
selection, approval, or employment of drivers or other employees (other than 
as a bona fide officer or employee), through the control over facilities, or 
through other means, directly or indirectly, he exercises direction or control 
over the movement of passengers or property, or assumes responsibility for 
the persons or property being transported or for the operation of the vehicles 
over the highway. 

This could be interpreted to mean that we truck leasers and auto- 
mobile leasers, because we furnish liability insurance, assume respon- 
sibility and therefore come under the ICC regulations. 

A person shall be deemed to be engaged in transportation for compensation if 
he receives for such services a reward or consideration, regardless as to whether 
the compensation, reward, or consideration is received directly or indirectly, 
through the device of leasing or renting vehicles, employment, the furnishing 
of drivers or other employees, or management service, the buying or selling of 
property, or in any other manner by which compensation, reward, or a considera- 


tion is received in return for the direction or control of or the responsibility for 
vehicles used in transportation by motor vehicle in interstate or foreign 


commerce, 

What they mean by “the device of leasing or renting vehicles—there 
is trip leasing, and so on, and we have prepared and had published 
some time ago a lexicon of truck-leasing terms, and because of the 
nomenclature various types of leasing get mixed up, where, if they are 
talking about trip leasing, it could very definitely come out that our 
regular truck leasing was affected by it, and it is not the intention, I 
am sure, of the ICC or anybody else, to get us mixed up there, but I 
thought if you did not mind, we would put one of these in your record 
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here. They are pretty commonly accepted definitions, and if we could 
keep using them it would keep us out of a lot of trouble. 

Mr. Harris. We would be glad to have it included following your 
statement. 

Mr. Witterr. Thank you, sir. 

It is to be noted from the foregoing definition that a person is deemed 

engaged in transportation not only if he controls the truck or auto- 
mobiles involved, but also if he— 
assumes responsibility for the persons or property being transported or for the 
operation of the vehicles over the highways. 
In the legitimate noncarrier vehicle renting and leasing industry, it 
is a common practice for the lessor to supply liability insurance and 
collision insurance or to supply protection for those risks through self- 
insurance. The language proposed by the ICC might well be inter- 
preted to mean that the supplying of such insurance or protection re- 
sults in the lessor of the vehicle being “engaged in transportation.” 
In two comments on the proposed section at page 46, the ICC says: 

There should be no interference with the leasing of motor vehicles where the 
lessee acquires exclusive control * * * except where the lessor * * * may as- 
sume liability for the operation of the vehicle on the highways or for the goods 
carried thereon. 

By using the word “liability” instead of “responsibility,” the ICC 
seems to confirm the fear that the provision of insurance would be 
sufficient to subject the lessor to regulation. 

In addition, the ICC’s proposal would have the effect of substituting 
the discredited “compensation test” for the “primary business test. 
This proposal we oppose as I have mentioned above. 

Again, I wish to thank the committee for this opportunity to express 
our views and I will be very happy to answer any questions that I can, 
and if I cannot answer them, we have Mr. William Quinlan here, who 
is general counsel of the Private Truck Council, who has already sub- 
mitted a statement to you. His views coincide with ours quite defi- 
nitely, and he can help me out on any questions you might have that 
I could not answer. 

Mr. Harris. To whom are you referring? 

Mr. Wittetr. Mr. Quinlan. 

Mr. Harris. Oh, yes. Does that conclude your statement ? 

Mr. Wuterr. Yes, sir. 

Mr. Harris. Are there any questions? 

Mr. Wutert. I think Mr. Quinlan would like to supplement my 
statement right now. I do not know whether that is the right pro- 
cedure. 

Mr. Harris. Thank you very much, Mr. Willett. 

(The Lexicon referred to follows :) 

NATIONAI, TrucK LEASING SYSTEM, 
Chicago, Tu. 
Lexicon oF TRUCK LEASING 


DEFINITIONS OF TRUCK LEASING TERMS OFFERED IN THE INTERESTS OF HAVING 
EVERYONE TALKING THE SAME LANGUAGE, WHEN DISCUSSING THE SUBJECT OF 
“TRUCK LEASING” 


1. Truck leasing.—A noncarrier substitute for truck ownership. The user, or 
lessee, leases trucks under a long-term agreement from the owners, or lessor, who 
is engaged primarily in the business of leasing truck equipment. The lessor sup- 
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plies full service for the maintenance of the truck—fuel, repairs, tires, lubri- 
cation, garaging, insurance—everything except the driver, who is furnished by 
the lessee, leaving the control of the vehicle wholly with the customer. The 
vehicle is then operated in whatever capacity the lessee is classified—either 
private or for-hire. This is often referred to as a “drive-yourself” service.’ 

2. Truck rental.—Identical to truck leasing except that the vehicle is con- 
tracted for a short term of an hour, a day, a week, or month. It is a simple term 
of convenience to differentiate from long-term leasing. (Referred to variously 
as daily truck rental, transient truck rental, rental fleet.) * 

3. Finance-leasing.—A long-term contract under which the lessor covers only 
the ownership and capital investment in the vehicle. The lessee supplies, in ad- 
dition to the driver, all repairs, lubrication, fuel, tires, garaging, and insurance. 

4. Trip-leasing.—Both driver and vehicle are covered by a single contractual 
arrangement, frequently on a one-way trip basis with compensation usually based 
on the load carried. Lessor may be either a private or for-hire carrier, providing 
service to a lessee who holds necessary permits or certificates. 

5. Gypsy-leasing..—A term often used to describe illegitimate variations of 
trip-leasing, carried on as a subterfuge to avoid the necessary operating authority 
and collection of tariff rates. 

6. Driver-owner.—A long or short term contractual arrangement covering the 
combined services of truck and driver, the latter being also the owner and oper- 
ator of the equipment. 

None of the above arrangements should be confused with such services and 
facilities as are listed below : 

A. Guaranteed maintenance plans. 
. Equipment trusts. 
. Purchase-contracts. 
. For-hire trucking—contract-hauling or common carriage. 
. Local cartage—occasional or “steady house.” 
. Equipment interchange—arrangements among common carriers. 
. Leasing of operating rights. 
. Fleet management plans, 


Mr. Harris. Did you havea short statement, Mr. Quinlan? 


STATEMENT OF WILLIAM QUINLAN, SPECIAL COUNSEL, PRIVATE 
TRUCK COUNCIL OF AMERICA, INC. 


Mr. Quinuan. I would like to make just a very brief comment, if I 
may. 

Mr. Harris. It will have to be extremely brief. 

Mr. Quintan. It will, sir. IL appreciate your indulgence. 

Mr. Harris. Will you give your full name? 

Mr. Qurntan. My name is William A. Quinlan. I am special coun- 
sel for the Private Truck Council of America, Inc. 

Mr. Chairman, I will not presume on your indulgence. 

I would like to call attention to the letter of the Private Truck 
Council of America dated April 23, 1956, which was addressed to 
Chairman Priest over the signature of James D. Mann, managing di- 
rector of the council, and to say that Mr. Willett has correctly stated 
that we are strongly in general agreement with the views that he gave 
you. The council is opposed, Mr. Chairman, to the change in the defi- 
nition of “private carrier” in the bill, H. R. 6141, and is opposed also 
very strongly to the recommendations of the Interstate Commerce 
Commission for amendment of the act. There has not been much dis- 
cussion, Mr. Chairman, of this proposed change in the definition of 
private carrier as I understand it. The general position taken by 


1Typical of the services supplied by member-companies of National Truck Leasing Sys- 
tem, 23 East Jackson Blvd., Chicago, [l., under whose sponsorship this definition of terms 
has been compiled, printed, and distributed. Extra copies supplied on request. 
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those who have referred to it previously, including Mr. Ray of the 
Department of Commerce, is to the effect that it will cause no impor- 
tant change in the definition and status of private carriers, meaning 
businesses who operate their own trucks to carry their own goods 
and raw materials. However, may we submit to you, Mr. Chair- 
man, that that change would throw into a tailspin the right of Amer- 
ican industry and business to operate its own trucks. I will not go into 
details. Our statement has pointed out the reasons for that. I would 
like to submit, Mr. Chairman, not for the record, but for the committee 
file, a copy of our brief in the litigation involving the primary busi- 
ness test, the Brooks Transportation case, so that you and your staff 
mav refer to it later, if you wish. May I dothat, sir? 

Mr. Harris. Yes, we will be glad to receive it for the file. 

Mr. Qurnuan. May I also submit, Mr. Chairman, not for the record, 
but for the committee file, a paper entitled “Legal Aspects of Efforts 
To Limit Private Truck Operation,” which was delivered to an annual 
meeting of the Private Truck Council ? 

Mr. Harris. Yes, we will be glad to receive that. 

Mr. Quinuan. I believe, Mr. Chairman, that I need take no more 
of your time. We did not want to rely solely on the written statement 
which we merely filed, but wanted to present ourselves personally, 
especially in case the members of the committee might have any ques- 
tions, and we wanted to submit ourselves to questioning if you did 
have any. 

Mr. Harris. Thank you, very much. We did receive a statement 
from your managing director, which is already included in the record, 
in which these points have been emphasized and discussed. We are 


glad to have your further statement and also Mr. Willett’s. 


Mr. Qutntan. Thank you very much. 
Mr. Harris. Mr. C. L. Schneider. Mr. Schneider is with the Truck- 


Trailer Manufacturers Association. 


STATEMENT OF MARVIN J. BARLOON, TRUCK-TRAILER 
MANUFACTURERS ASSOCIATION, INC. 


Mr. Bartoon. Mr. Chairman, Mr. Schneider is unable to be present 
this morning. My name is Marvin J. Barloon, and I was to have 
testified immediately after him. May I serve as a messenger to place 
a copy of Mr. Schneider’s testimony in the record ? 

r. Harris. We will be glad to have Mr. Schneider’s statement at 


this time, which will be inserted in the record. 
(Statement of Mr. Schneider follows:) 


STATEMENT OF C. L. SCHNEIDER, PRESIDENT, TRUCK-TRAILER MANUFACTURERS 
ASSOCIATION, INC. 


My name is C. L. Schneider, and I am president of the Truck-Trailer Manufac- 
turers Association whose offices are located in the Albee Building here in Wash- 
ington. Our association is made up of some 60 manufacturers of truck-trailers, 
and about 90 companies that are suppliers to our industry. Members of our asso- 
ciation manufacture more than 90 percent of all American-made truck-trailers. 
I am also executive vice president in charge of fleet sales for the Fruehauf Trailer 
Co., whose general offices are located in Detroit, Mich. 

My purpose in submitting this statement is to comment briefly concerning the 
seven bills (1. R. 6141, 6142, 525, 6208, 9548, 9771, 9772) now pending before this 
subcommittee which relate to proposed changes in our national transportation 


policy. 
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In July 1955, and again in January 1956, our association went on record as 
opposed to any change in the existing national transportation policy. 

Our reasons for adoption of this association policy did not stem from narrow 
consideration of hardship that might be worked upon our individual industry. 
Rather, our stand was predicated on the belief that destruction of ratemaking 
authority by the Interstate Commerce Commission would harm every segment of 
the national economy. 

The adoption of our national transportation policy and the granting of rate- 
regulation authority to the Interstate Commerce Commission came about as 
part of historical progress in our dynamic, interdependent economy. 

Transportation, like communication, is an essential of every segment of modern 
American business. As such, it would seem unwise to allow our economy to 
become subject to any one facility which might be able to crush out competition 
completely, then impose inequitable rates for the service it performs. We believe 
this principle applies whether the facility in question is motor carrier, rail, air, 
or waterway. 

It seems pertinent to inquire just why any changes should be made at this time 
in the regulation of transport agencies by the Interstate Commerce Commission. 
We have the finest transportation system in the world—serving more people effi- 
ciently and at lower rates than any other country in the world. Our American 
railroads are handling more tonnage and earning more revenue than at any 
previous time in history. Airways, waterways, pipelines, and highway transport 
are all operating to capacity. We hear no complaints from shippers or the general 
public. Any regulatory body, such as the Interstate Commerce Commission, is 
seldom free from some criticism by certain individuals or groups. But, in all 
fairness, when transportation facilities are adequate and shippers are pleased 
with the efficiency of the service, it’s rather obvious that we should be very ap- 
preciative of the substantial accomplishments of the Interstate Commerce Com- 
mission. 

Does it make sense to suggest any action that will repeal the laws which have 
protected farmers, small-business men, huge industrial concerns, as well as towns, 
cities, and commodities against discrimination? We don’t believe the proposed 
action is sound, practical, or necessary. 

All of us who know the widespread usage of motortrucks and truck-trailers in 
all lines of trade have a very real fear of any tampering with transport laws that 
may lead directly to the complete destruction of certain trucking operations. 
Rate discrimination—and this is precisely what we will have in this country if 
the rate-regulating authority of the Interstate Commerce Commission is set 
aside—may easily be used not to meet competition but to crush it completely. 

Not for a moment should we consider any legislative action that could in any 
way bring about the destruction of truck transport in America. 

Always we must keep in mind that in time of grave national emergency, such as 
an attack upon our country by a foreign power, it will be the motortrucks and 
truck-trailers—making up our most modern, efficient agency of land transport— 
that will guarantee transportation when all other transport agencies have failed. 

Therefore, in fairness to everybody concerned—and especially to the people as 
a whole—we urge utmost opposition to any legislative action which will in any 
way weaken the present rate-regulating authority of the Interstate Commerce 
Commission. 

Thank you for this opportunity to express the views of the Truck-Trailer 
Manufacturers Association, Inc. 


Mr. Harris. Mr. Barloon, did you have any further statement that 
you wish to make? 

Mr. Bartoon. Yes; I have, Mr. Chairman. I have a statement of 
my own, a copy of which I am placing with the committee with the 
request that it be incorporated in the record. 

Mr. Harris. We will be glad to have your statement. 

Mr. Bartoon. Thank you. With your permission, may I present 
the committee with an oral summary extemporaneously of the major 
points of my own testimony ? 

Mr. Harrts. I am afraid we are going to have to ask you to come 
back for that unless you can do it in a matter of 2 or 3 minutes. 

Mr. Bartoon. This afternoon, you mean ? 
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Mr. Harris. No. We will not be able to meet this afternoon. We 
have a bill of quite some importance under the 5-minute rule in the 
House and therefore we are not permitted, under the rules, to sit during 
that time. 

Mr. Bartoon. May I take 2 or 3 minutes, then, Mr. Chairman, to 
emphasize the main points of my own statement ? 

Mr. Harris. The reason I say that, in 5 minutes the House meets 
and we are going to be called over immediately after 12 o’clock. 

Mr. Bartoon. Very well. 

The chief point of emphasis of my statement, Mr. Chairman, is that 
the type of more vigorous competition between modes of transportation 
represented by H. R. 6141 and H. R. 6142 is destructive in character 
and contrary to the general stream of American public policy with 
regard to competition and regulation. 

Mr. Harris. We note, Mr. Barloon, from your statement that you 
are Professor of Economics at Western Reserve University and that 
you teach transportation at that institution. 

Mr. Bartoon. Yes, sir. 

Mr. Harris. Which is of some interest to us. 

Mr. Baruoon. In addition, the statement emphasizes the large size 
of the typical railroad in competition with the carrier in motor trans- 
portation and transportation on the waterways and the lower operat- 
ing ratio of the typical railroad, giving it a large reserve of capital 
charges useful for competitive reserves; in addition, the lower ratio 
of out-of-pocket cost to fully distributed costs in the case of railroads. 
This in particular gives the typical railroad a tremendous advantage 
with regard to the compensatory standard and is particularly relevant, 
Mr. Chairman, to the position taken by Mr. Jervis Langdon, Jr., speak- 
ing in behalf of the Association of American Railroads to the effect 
that this is the key or essential provision with regard to the purpose of 
the Presidential Advisory Commission’s report. I agree with Mr. 
Langdon in his judgment as to the basic character of this section and 
of what he calls the “three shall nots,” but I want to emphasize that, 
contrary to Mr. Langdon’s position, it seems to me that the compen- 
satory standard, which would be the chief standard remaining in sus- 
pension cases under carrier complaint, that is, suspension cases in which 
carriers had complained with regard to proposed competitive rates, 
that the remaining compensatory standard means different things to 
different modes of transportation, and far from being impartial, has 
the effect of setting up different rules for different modes of trans- 
portation. Time does not permit me to go further into the content of 
my statement, Mr. Chairman, and I thank you for giving me this brief 
period, considering the pressures under which the committee is work- 


ing. 

Mr. Harris. May I inquire, Mr. Barloon, in your discussion, which 
I looked over hurriedly here, you mentioned the criteria for establish- 
ing fully allocated costs, or what is referred to be as compensatory 
rates. 

Mr. Bartoon. Yes. 

Mr. Harris. Do you say in your statement what should be the 
criteria for fully allocated costs or compensatory rates ? 

Mr. Bartoon. No, Mr. Chairman. I accept the criteria of the In- 
terstate Commerce Commission reporting out-of-pocket costs for rail- 
roads at 80 percent of total costs, a very inclusive concept of out-of- 
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pocket costs. However, with regard to individual movements, the 
ratio of out-of-pocket cost to fully distributed cost will vary consider- 
ably and it will vary also as between individual railroads. The ratio 
of out-of-pocket cost to fully distributed cost for motor carriers is 
estimated by the Commission at about 90 percent. 

Mr. Harris. And you agree with the Commission’s present policy 
regarding that ? 

Mr. Bartoon. Yes, I do, Mr. Chairman. In particular I agree 
with the policy of taking a long-run measure of out-of-pocket cost 
rather than the shorter run measure. In my table I, page 10 of my 
statement, appears a listing of a large number of commodity classes 
which in 1953 moved at less than 100 percent of out-of-pocket cost: by 
the standard of the Interstate Commerce Commission. This indicates 
the area of disagreement and imprecision in the out-of-pocket cost con- 
cept and represents, I believe, the unreliability of it as an exclusive 
or almost exclusive standard in competitive suspension rate cases. 

Mr. Harris. I notice you discuss that a little more fully on pages 
6, 7, 8, and 9 of your statement, and also the tables on pages 8 and 10. 

Mr. Bartoon. Yes, sir. The intention is, Mr. Chairman, to em- 
phasize the importance of the “three shall nots,” as the very heart of 
H.R. 6141, and H. R. 6142 in their bearings on the recommendations 
of the Presidential Advisory Commission. 

Mr. Harris. Yes. That is one of the important policy recommen- 
dations and I suppose what you are trying to do here, obviously mak- 
ing strong the point, is that in consideration of ratemaking the In- 
terstate Commerce Commission must take into consideration the eco- 
nomic effect the rates will have on another mode of transportation. 

Mr. Bartoon. Yes; in particular the effect upon the volume of 
traffic of the other mode of transportation, and to take into account 
also the relationship of proposed charges to charges of carriers in 
other modes, and whether or not the proposed charge is lower than 
necessary to meet that competition. It seems to me it is of vital im- 
portance that the Commission takes these three things into account so 
as not to leave the competitive question resting exclusively upon the 
highly unreliable compensatory principle. 

Mr. Harris. If a reliable compensatory principle then could be 
established, would you say it would be a different situation ? 

Mr. Bartoon. LT agree, Mr. Chairman. 

Mr. Harris. In other words, you do not advocate then, if I under- 
stand you correctly, that just in order to keep an inefficient operator 
in business, the rates to the general public should be maintained at 
a high level ? 

Mr. Bartoon. No, I donot advocate that, Mr. Chairman. I advocate 
only that the present policy be continued as a means of avoiding 
destructive competition. The siutation you describe is what I would 
call constructive competition in which traffic is moved from the less 
efficient to the more efficient carrier rather than from the small to 
the big, or the competitively weak to the financially entrenched. 

Mr. Harris. I have heretofore expressed this view, which gives me 
some concern: We are spending taxpayers’ money out of the Federal 
Treasury in the development of our waterways and navigation facili- 
ties. We are launching out now on the most tremendous highway 
program that has ever been undertaken in a nation so huge as this 
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one. What concerns us is that even though we are spending all 
of this money we are still going to pursue a policy that will prevent 
the public from getting the benefit of the increased facilities that they 
are paying for by reduced rates. If that is going to be the effect of 
it, I have some very serious apprehensions about this whole program. 

Mr. Bartoon. In my statement, Mr. Chairman, you might be in- 
terested in the question of Government assistance to respective forms 
of transportation, beginning on page 17, in which I develop my view 
that the railroad rate structure, incorporating as it does such a large 
volume of movements at less than fully distributed cost, constitutes 
what is in economic terms a private subsidy system. The argument, 
with regard to waterway rates, especially, seems to be that the rates 
of the waterway carriers do not cover the full cost of transportation 
in that the Government bears the cost of right-of-way construction, 
operation, and maintenance through the Corps of Engineers. This 
argument would be valid if the competitive railroad movements did 
cover full cost, but in fact in very many instances they do not be- 
cause of the widespread practice of fixing rates at less than cost as a 
continuing and long-run policy, so that the railroad rate system is in 
economic effect, not political, but economic effect, essentially a private 
subsidy system. 

Mr. Harris. Of course you cannot overlook the fact when you look 
at the trend and see, what has happened in the last few years to the 
relative distribution of traffic among the different modes of trans- 
portation. Are there any further questions? 

Thank you very much. We appreciate having your statement. 

Mr. Bartoon. Thank you, Mr. Chairman. 


(Mr. Barloon’s statement follows:) 


STATEMENT OF MARVIN J. BARLOON ON H. R. 6141 AND H. R. 6142 


My name is Marvin J. Barloon. I am Professor of Economics at Western Re- 
serve University, and teach transportation at that institution. My address is 
Western Reserve University, 10940 Euclid Avenue, Cleveland, Ohio. I have pre- 
viously served for 1 year on the faculty of Tulane University in New Orleans 
and for 5 years on the faculty of Harvard University. I am the author of nu- 
merous studies and published articles in the field of transportation, transporta- 
tion equipment, and transportation factors in industrial development. I have 
been retained by the Truck Trailer Manufacturers Association, Ine., to present an 
analysis of the implications of the report of the Presidential Advisory Committee 
on Transport Policy and Organization and on H. R. 6141 and H. R. 6142 now 
under consideration by your committee. 


Constructive and destructive competition 

The report of the Presidential Advisory Committee and the proposed legislation 
would remove certain restraints nuw maintained by regulatory law on competi- 
tion in the transportation system. At first glance, this proposal appears in 
harmony with the competitive tradition embodied in our antitrust laws. The 
mainstream of American policy has been to strengthen the structure of private 
enterprise by maintaining competition throughont our industrial and distribution 
system. As a corollary to this policy, we have also sought to narrow as much as 
practicable the areas of economic regulation and of government operated enter- 
prise. This theme is suggested in the report of the Presidential Advisory Commit- 
tee in its references to “dynamic competition,” to “full competition,” and to the 
“referee enterprise system,” as well as by its proposal that the regulatory Commis- 
sion not act as “a business manager.” These expressions make an instant and per- 
suasive appeal to American economic instincts. 

But, while less conspicuous, it is equally fundamental to American economic 
traditions that competition take a constructive form. ‘The essential function of 
competition is to direct the buyer from the less efficient producer to the more effi- 
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cient. The most desirable competitive structure of an industry is that which main- 
tains equality of opportunity for small producers and large, for new ones and for 
long-established producers, to participate in the contest of comparative efficiency. 
By this criterion, competition is to be judged, not by its vigor, but by its intent 
and consequences. Certain competitive practice is predatory and destructive, 
serving to direct the buyer, not from the less efficient to the more efficient, but 
from the small producer to the big one, and from the newcomer with his limited 
resources to the financially entrenched. This kind of competition rewards, not 
efficiency, but bigness, and is conducive to an industrial structure in which com- 
parative efficiency becomes less relevant to success. Extremely active competition 
of this destructive character marked the growth of the early trusts and led to 
the dissolution decrees of 1911.’ It is just as contrary to the American tradition 
as is excessive regulation. 

Unfortunately, the Presidential Advisory Committee, in its enthusiasm for 
competition as such, has fallen into the trap of mistaking active competition 
for desirable competition. Consequently, the Committee’s report and the bills 
which incorporate its proposals would release and encourage the very type of 
competitive practice which is most pointedly in conflict with American public 
policy. These proposals would encourage a competitive contest in which the odds 
would be in favor of the big operator as against the small, in which financial re- 
serves and a competitively strategic cost structure would capture markets, re- 
gardless of comparative efficiency, in which freedom of entry into fields now 
openly competitive would be obstructed, and out of which a less competitive 
structure would very probably emerge in the long run. 


The proposed national transportation policy as an encouragement to destructive 
competition between carriers in different modes of transportation 


The Advisory Committee proposes to strike out the present national transpor- 
tation policy and to write a new one. The present policy enjoins a certain kind 
of competition, whereas the proposed new one would encourage a certain kind 
of competition. ‘The kind of competition now enjoined is called unfair and de- 
structive, whereas the kind the Committee would encourage is called full 
competition. 

Professor Frederick has already testified as to the ambiguity of the expression, 
“dynamic competition.” The expression, “full competition,” is equally novel in 
economic usage. In fact, neither of these expressions appears in the Dictionary 
of Modern Economics. However, the meaning of “full competition” may be in- 
ferred from the circumstance that in proposing it, the Advisory Committee re- 
coiled from continuing the present injunction against “destructive competition.” 
Obviously, the Committee’s conception of “full competition” incorporates features 
presently considered “unfair and destructive” in that the Committee cannot advo- 
cate the one without removing the prohibition of the other. But, if a given type 
of competitive practice is destructive, changing the adjective to “full” will not 
make it any less destructive. In short, the Advisory Committee proposes quite 
literally to encourage that type of competition now considered “unfair and de- 
structive” under the present national transportation policy. 

The proposed new national transportation policy would release competitive 
forces now held under regulatory restraint. But, this proposed release would still 
be confined within a very remarkable delimitation. The Advisory Committee 
and the'supporting bills do not propose to encourage “full competition” as such. 
They propose to encourage “full competition” merely “between modes of trans- 
portation.” 

Now, modes of transportation, as such, do not compete with each other. It 
is individual business firms which compete with each other. An individual rail- 
road company competes against other railroad companies as well as against in- 
dividual trucklines and individual barge lines. The pressures of an individual 
railroad company to engage in certain competitive practices, pressures now 
held under regulatory leash, are just as strongly directed toward rivalry with 
other railroad companies as they are toward rival truck and barge lines. But, 
the proposed national transportation policy would largely conserve the present 
regulatory restraints upon competition between individual railroads and between 
individual firms within other modes, while removing these restraints as between 


1United States v. American Tobacco Co. et al., 191 Fed. Rept. ae 411 (1911), and 
Standard Oil Co. of New Jersey et al. v. The United States, 221 U. 1. 

2 Byrne J. Horton, et al., Dictionary of Modern Economics, abe Council on Public 
Affairs, Washington, 1948. 
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a railroad, on the one hand, and a truckline or a barge line, on the other. It 
thus becomes clear that the Advisory Committee considers those competitive prac- 
tices now designated as “unfair and destructive” under the present national trans- 
portation policy as still just as unfair and destructive as ever as between rail- 
roads, or as between carriers in any one mode of transportation, but that these 
very same competitive practices, directed, for example, by a railroad against a 
truckline, would not be unfair and destructive at all, but merely “full com- 
petition.” 

Thus, the transportation industry would be split into as many subindustries as 
there are modes «of transportation, and within each of these subindustries the 
present restraints upon destructive competition would be largely continued, while 
between modes these restraints would be substantially relaxed. The essential 
defect of this conception is that when a carrier perpetrates a destructive com- 
petitive practice, it is just as destructive against a carrier in another mode as it 
would be against a carrier in the same mode. 


The “three shall nots” 

The proposed cleavage between carriers in different modes of transportation 
is spelled out in detail in section 8 of H. R. 6141 as a proposed amendment to 
section 15a of the Interstate Commerce Act. This section relates to the deter- 
mination by the Interstate Commerce Commission of whether or not a competi- 
tive rate proposed by a carrier is less than a reasonable minimum. The section 
incorporates the proposal of what Mr. Jervis Langdon, Jr., testifying earlier 
before this committee on behalf of the Association of American Railroads, has 
called the “three shall nots.” These “three shall nots” would instruct the Com- 
mission not to take into consideration : 

1. The prospective effect of the competitive rate proposed by a carrier on the 
traffic of carriers in any other mode of transportation. Consideration of the 
effect on the traffic of carriers in the same mode, however, would continue as 
formerly. 

2. The relation of the proposed rate to the rates of carriers in other modes. 
Again, the relation to rates of carriers in the same mode would be weighed as in 
the past. 

3. Whether the proposed rate is lower than necessary to meet the competition of 
carriers in another mode. But, the Commission would remain free to apply 
the lower than necessary measure as between carriers in the same mode. 

Mr. Langdon has testified earlier that the regulatory standards represented by 
these “three shall nots” is the first element of the regulatory program recom- 
mended by the Presidential Advisory Committee as the “cornerstone” of its 
report. He states that these provisions embody the basic recommendation of 
the Committee. I agree with him on this point. The enactment of any provision 
incorporating the principle of the “three shall nots” would achieve the essence 
of the recommendations of the Presidential Advisory Committee. 


The proposed withdrawal to the compensatory standard in intermodal cases 

Mr. Langdon has presented the Transportation and Communications Sub- 
committee with certain cases showing how the “three shall nots” would work out. 
These were well-selected cases, and, to avoid repetition, I shall accept them as 
representative. They illustrate the essential point, namely, that under present 
legislation the Interstate Commerce Commission does, at times, disallow a rate 
as unfairly or destructively low, primarily or exclusively because of the damage 
such rate would do to the traffic of other carriers either in the same or in other 
modes of transportation, even though the proposed rate would be compensatory 
to the carrier who proposes it. Mr. Langdon believes this is unfair. 

Thus the basic issue posed by the report of the Advisory Committee and the 
two bills revolves around the exclusive application of the compensatory standard. 
The Advisory Committee lays the foundation for the “three shall nots” and the 
compensatory rate floor with the following words : 

“Tf the market is to determine the appropriate use of each form of transporta- 
tion in aceord with shippers’ judgments of the utility to them in terms of cost and 
service, rates must be allowed to reflect cost advantages whenever they exist and 
to their full extent.” 

The Committee later proceeds to the consequent recommendation : 

“Hence it is proposed to continue regulatory authority * * * to prescribe 
minimum rates of common carriers subject to the Interstate Commerce Act which 
shall not be less than a just and reasonable minimum. The Committee believes 
that rates are unreasonably low when not compensatory, that is, when they 
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fail to cover the direct ascertainable cost of producing the service to which the 
rates apply.” 

Mr. Langdon applies this philosophy in his recommendation that “the stand- 
ards often used by the ICC in the fixing of reasonable minimum rates be modi- 
fied to allow competitive railroad rates to be judged in the light of railroad 
conditions and competitive truck rates to be judged in the light of truck condi- 
tions.” He protests that under present regulation: “The relation of proposed 
railroad rates to railroad costs is seldom an issue, and, indeed, seldom men- 
tioned except casually.” Therefore, the essential issue which must be clarified 
is this: In the determination of a minimum competitive rate as between carriers 
in different modes of transportation, is the compensatory character of the pro- 
posed rate a sufficient standard, or is it insufficient? 


Defects of the compensatory standard 

In my judgment, the compensatory standard is insufficient. The insufficiency 
of the compensatory standard is betrayed by the fact that the word “compensa- 
tory” means different things to different modes of transportation. To a railroad 
a rate is compensatory if it covers the out-of-pocket costs of the movement. 
The out-of-pocket costs of railroads are a much smaller portion of total costs 
than is true of other modes. Dr. Ford K. Edwards, while head cost analyst for 
the Interstate Commerce Commission, estimated that the direct or out-of-pocket 
costs represent about 70 to 75 percent of total railroad costs.* By contrast, high- 
way trucklines have out-of-pocket costs running about 90 percent of total costs.* 
Thus, if a railroad and a truckline in competition with each other could carry a 
given commodity movement at exactly the same total cost of $10, the railroad 
rate would be compensatory if it were no lower than $7.51, whereas the motor- 
earrier rate could not be reduced below $9. This is probably why the Associa- 
tion of American Railroads wants “competitive railroad rates to be judged in 
the light of railroad conditions and competitive truck rates to be judged in the 
light of truck conditions.” 

While the above case is hypothetical, an actual one may be cited to illustrate 
the competitive effects of the “three shall nots” and the compensatory rate 
standard. 

“Iron and Steel No. 6124, reduced rail carload commodity rates on drugs, not 
otherwise indexed by name, fish liver oil, prepared food, not otherwise indexed 
by a and intravenous solution from Evansville, Ind., to New York” (293 
I. 0 C. 882). 


Percent: Actual rates and costs per 100 pounds 


Rail (30,000- | Motor (23,000- 
pound pound 
minimum) minimum) 


$1. 0695 $1. 3000 


RO Se 


| 4.2945 1. 3000 


Proposed rates and costs per 100 pounds under proposed compensatory 
standard 


Rail 


Motor 


Compensatory rate. ._- ; $0. 874 | $1. 300 
Loading, unloading, and local trucking » 225 | 


; Ra “a 
Cost to shipper. a ated ‘ j . 1.099 1. 300 


* Rail Freight Service Costs in the Various Rate Territories of the United States, 78th 
Cong., Ist sess., S. Doc. No. 63 (1943), p. 75. 
“Interstate Commerce Commission, Statement No. 4616, The Meaning and Significance 
ta ae ree Constant, and Joint Costs in Motor Carrier Operation, Washington, 
’ Pp. ~ 
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The compensatory rate of $0.874 is the out-of-pocket rail cost derived from a 
car-mile cost on a 950-mile run of $0.276 as reported by the Interstate Commerce 
Commission in this case. It is 951 miles from Evansville to New York. This 
standard would have led to approval of a rail rate representing a cost to the 
shipper of $1.099 as opposed to a motor carrier rate of $1.30, and would very 
probably have destroyed the motor carrier traffic. 

Thus, the compensatory standard does not represent the same thing for dif- 
ferent modes of transportation. In the above case, the full cost, including fully 
distributed overhead, of moving drugs from Evansville to New York by rail was 
$1.102 which would have represented a cost to the shipper of $1.327, including 
loading, unloading, and local cartage. Yet, the compensatory standard would 
have permitted a shipper cost of only $1.099. Obviously, this standard is one 
which would permit competitive railroad rates distinctly below railroad cost 
while requiring carriers in other modes of transportation to cover a much higher 
percentage of their costs, and, indeed, quite usually, their total costs. 

For this reason, the compensatory standard is insufficient, and the present pre- 
occupation of the Interstate Commerce Commission with the effect of a pro- 
posed competitive rate on the traffic of other carriers is highly essential. Indeed, 
the Presidential Advisory Committee, by omission, concedes its essentiality in 
that the Committee proposes to remove this consideration only with respect to 
carriers in other modes of transportation but to continue it with respect to car- 
riers in the same mode. The “three shall nots” remain the “three shalls’” with 
regard to competitive rates as between railroads or as between carriers in any 
one mode of transportation. But where the remaining standard, the compensa- 
tory character of the rate, is most inequitable, namely, as between carriers in 
different modes, there, alone, this standard would be left as the sole criterion of 
an adequate rate. 

The compensatory standard is further defective in that the level of railroad 
out-of-pocket costs is subject to wide margins of disagreement. The Interstate 
Commerce Commission reports a long-run estimate of out-of-pocket costs at 80 
percent of total costs, including in out-of-pocket costs a return of 4 percent on 62 
percent of the total railroad property.’ Obviously, to many railroad executives 
this is unnecessarily inclusive. On a shorter-run view for small-scale movements, 
out-of-pocket costs are estimated at much lower percentages. For example, a 
shipment of 1 ton per week from Cleveland, Ohio, to Chicago would add nothing 
to the number of trains, nothing to the number of cars, and so little to fuel con- 
sumption and maintenance as to represent an out-of-pocket cost of practically 
zero. 

On this line of thinking, railroads regularly move large quantities of traffic at 
much less than the ICC standard of out-of-pocket costs. In 1953, out of a total 
of 256 commodity groups, 41 moved at less than out-of-pocket costs. The per- 
centages of revenue to out-of-pocket costs at the ICC standard are shown in 
the following table: 


5 Interstate Commerce Commission, Bureau of Accounts, Cost Finding and Valuation 
Statement No. 4—54, pp. 27 to 87, inclusive. 
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Taste I.—Percentage, by commodity class, of carload freight revenue to 
out-of-pocket cost—1953 * 


GROUP I. PRODUCTS OF AGRICULTURE GROUP III. PRODUCTS OF MINES 
Percentage Percentage 
Meal, corn 72| Anthracite coal to washers 20 
Mill products, not otherwise speci- Copper ore 23 
98; Gravel and sand, not otherwise 
81 specified 87 
Apples, fresh 96| Stone, crushed 97 
Cantaloupes, melons______-------~ 63 | Fluxing stone 95 
Gra POS) BOONE Bh Goer rete 82} Petroleum, crude 91 


Citrus fruits, not otherwise speci- ve GROUP IV. PRODUCTS OF FORESTS 
OF 


Ts BI cies cncceteinintetcie mteltaiaii 64 

Wood, fuel 78 
Watermelons }} Pulpwood 80 
Fruits, fresh, not otherwise speci- GROUP V. MANUFACTURES AND 


MISCELLANEOUS 


Sewer pipe, not metal 

a a hte ho i 

Oniobe tei he iA othe ics ones: Feed, animal and poultry, not other- 

Potatoes, not sweet wise specified 

TOMEI isis eS NG iene nists Res tse 

Vegetables, fresh 

SAE. Wei ineekisies bends eenseeisas 
GROUP II. ANIMALS AND PRODUCTS 

Cattle, calves, single deck 87 

Calves, double deck 93 


Sheep, goats, single deck 61 
Sheep, goats, double deck q2 


Swine, single deck 67 
Swine, double deck 88 
y 96 





i Interstate Commerce Commission, Bureau of Accounts, Cost Finding and Valuation, 
Distribution of the Rail Revenue Contribution by Commodity Groups—1953, Statement 
No. 4-56, pp. 20-23, inclusive. 


This large volume of railroad traffic moving at less than out-of-pocket costs 
reveals how unreliable the “compensatory” standard would be as an exclusive 
criterion of minimum competitive rates. The Presidential Advisory Committee 
makes the statement: “If the market is to determine the appropriate use of each 
form of transportation * * * rates must be allowed to reflect cost advantages 
whenever they exist and to their full extent.” This statement can have been 
composed only in the most flagrant disregard of the actual relationship of com- 
petitive charges to cost in the railroad rate structure. 


Strategic competitive advantages of railroads 


In the intermodal rate competition which would be intensified by the proposals 
of the Presidential Advisory Committee, the railroads would possess strategic 
advantages over carries in other modes. The most notable of the railroads’ rate- 
cutting advantages include the following factors. 

1. The railroad has a lower standard of “compensatory” rates relative to its 
costs because of its low-out-of-pocket costs. 

2. The railroad has a lower operating ratio. 

3. A railroad company is normally a much bigger business than a competing 
truckline or barge line. 

4. The railroad has a greater diversity of traffic as to geographical areas served 
and commodities hauled. 

It should be noted that none of these points say: “The railroad is more effi- 
cient,” nor that: “The railroad has lower costs,” nor that: “The railroad pro- 
vides better service.” On some movements, of course, the railroad is more effi- 
cient, does have lower costs, or does provide better service. But these are irrele- 
vant to the general competitive advantages of a strategic cost structure, large 
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size, and traffic diversity in the arsenal of competitive warfare. These general 
strategic advantages of the railroad render the proposed cleavage between carriers 
in different modes of transportation especially invalid as an approach to relaxed 
regulation. I Shall try to clarify the nature of each of these advantages. 


Low railway standard of compensatory rates 


The railroad’s initial advantage is its low standard of compensatory rates based 
on its low-out-of-pocket costs. Because I have already discussed this point, I 
shall deal with it only briefly here. In table I, above, are listed the large number 
of commodity groups moving at less than out-of-pocket costs on the ICC standard. 
But, even if this problem of defining the level of out-of-pocket costs could be solved, 
railroads would still be permitted under the “compensatory” standard to move a 
large portion of their traffic at less than cost. They do so now, even under the 
present restraints. In appendix I are listed 87 commodity groups which moved 
at less than fully distributed cost out of 256 commodity groups carried by the 
railroads in 1953. On the traffic, the rail revenue fell short of fully distributed 
costs by $1,158,494,000. Even if trucklines and barge lines were financially capa- 
ble of absorbing such losses, they would not be permitted to do so under the 
regulatory standard of “compensatory” rates. Under this standard, the com- 
petitive game begins with a different set of rules for each of the various modes 
of transportation. 


Lower railway operating ratio 


Furthermore, the trucklines and barge lines are not capable of absorbing losses 
to the same extent as railroads. This is because of their higher operating ratios, 
that is, the higher ratio of operating expenses to operating revenues. A much 
larger portion of railroad expenses are capital charges than is true of other modes, 
so that operating expenses absorb a smaller portion of railroad revenues. In 
1953, the ratio of operating expenses to operating revenues for the three most 
competitive modes of transportation were those shown in table IT. 


TABLE II._-Ratios of operating cxpenses to operating revenues,’ 1953 


a comeatate Commerce Commission, 69th Annual Report—1955, Washington, 1956, pp. 
. , an ° 

2 Mississippi River and tributaries. 

Of course, those railway capital charges which are fixed have to be met to 
avoid bankruptcy, but a larger portion than formerly of railroad capital charges 
are dividends which can be delayed for considerable periods. The reduction in 
the fixed capital charges of the railroads is summarized in table III. 


TABLE III.—Annual railway interest accrued on funded debt* 


POE 60 i ee Be a ee el ces oe $580, 677, 000 

532, 413, 000 

512, 508, 000 

374, 957, 000 

378, 218, 000 

U. S. Bureau of the Census, Statistical Abstract of the United States: 1955, Washing- 
ton, 1955, p. 561. 

With an operating ratio of only 76.3 percent, the remaining 23.7 percent of 
railway operating revenues are available for capital charges, and with the decline 
in annual interest accruals, a large portion of this 23.7 percent can be absorbed 
in competitive rate cutting. By contrast, the trucklines can absorb an average 
of only 4 percent and the water carriers only 17.2 percent, so that, however 
soundly financed or well managed, they lack the financial fat on which to live out 
any protracted rate-cutting endurance test. 


Relative size of railroads and carriers in other modes 

A railroad normally has the tremendous competitive advantage of large size. 
Indeed, as measured by operating revenues, the average railroad is about 40 times 
as big as the average water carrier or intercity truckline. In 1953, for example, 
the average class I intercity truckline did a business of just under $2 million, 
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and the average class A domestic water carrier just over $2.5 million. But, the 
average class I railroad that year received an operating revenue exceeding $82 
million. 

Averages, however, do not tell the whole story. In 1954, the largest rail- 
roads in the country had operating revenues exceeding $480 million each. The 
largest of these was the Pennsyivania with over $848 million. Eight additional 
railroads had revenues exceeding $200 million each. By contrast, the largest 
intercity truckline in the United States had revenues just short of $48 million. 
In a competitive contest between a carrier by rail and a carrier by highway or by 
water, the scales‘of relative size would be very heavily weighted in favor of the 
railroad. 


Diversity of railway traffic and selective rate reduction 


Closely related to the railroad’s greater size is its greater diversity of traffic. 
The railroad serves a wider range of communities and carries a broader variety 
of goods. Now, competition as to rates focuses upon one movement at a time, 
a particular commodity moving between stated points. This places a railroad 
in a position to select a particular movement competitive with a parallel truck- 
line or barge line, reduce the rate to something just above the railroad’s out-of- 
pocket cost and, thereby capture the traffic. The railroad can carry this loss 
indefinitely because it carries so many movements of other commodities between 
other points at rates sufficiently high to cover the localized loss. The truck- 
line or barge line, however, has no such diversity of high-rate movements. The 
movement subject to reduced rates may be the bread and butter of the small 
carrier on the highway or waterway. Therefore, it quickly succumbs to the 
competition and goes out of business. 

This strategy of conducting localized price wars while recouping losses from 
profitable prices on other lines of business is something of a classic theme in the 
history of antitrust problems. It was commonly practiced by the early trusts 
in their rise to industrial dominance. In the 19th century railroads exhibited a 
special proclivity for this kind of predatory competition. The cost structure of 
railway operations which was then so conducive to selective rate cutting persists 
to this day, and localized rate wars are now held in check largely by the atten- 
tion of the Interstate Commerce Commission to the effect of rate cuts on the 
traffic of other modes of transportation. 

The Presidential Advisory Committee implies that the competition of railroads 
against other modes of transportation is something new and that selective rate 
cutting on the “compensatory” out-of-pocket cost principle would be an appro- 
priate way to adapt to this feature. Reference to the historical record might 
have disabused the Committee of this misunderstanding. Two modes of trans- 
portation were in active competition in the 19th century, and selective rate cut- 
ting proved to be the railroads’ chief competitive weapon. 

The distinguished transportation economist, Arthur T. Hadley, writing in 1885, 
described the process as follows.* 

“Where a railroad is the only means of conveyance, it can charge what the 
traffic will bear, without restraint. But where it comes into competition with @ 
water route, or with another railroad, its charges are brought down to the lowest 
possible figure. The points where there is no competition are made to pay the 
fixed charges, while the rates for competitive business will little more than pay 
train and station expenses.” 

As for the effects of intermodal competition on the pattern recommended by 
the Advisory Committee, Hadley offers this observation :’ 

“The water routes could not compete with the railroads at the railroads’ war 
rates. The railroad war of 1881-82 had checked the development of Mississippi 
River traffic, and had rapidly cut into that of the Erie Canal. The complete 
abolition of tolls on the latter was almost a matter of necessity; and, when it 
came, it did not suffice to protect the canal business in the face of a renewed 
railroad war.” 

Of course, the recommendations of the Presidential Advisory Commission 
would not go all the way to restore the competitive standards of the 19th-century 
jungle. On shipper complaint cases the restraints of unjust discrimination and 
of undue preference and prejudice would still remain. Indeed, on complaints of 
carriers with respect to rates of other carriers in the same mode of competition, 


*Arthur T. Hadley, Railroad Transportation, G. P. Putnam’s Sons, New York, 1888, 
‘TIbid., p. 98. 
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much of the present protection would continue. This is especially important to 
protect the railroads against each other, in view of their proclivity for loss-rate 
competition. But, in those cases arising from complaints of waterway carriers 
or of highway carriers against railroads, the Advisory Commission would go 
a long way toward restoring the predatory standards of 19th-century competition 
as described by Arthur T. Hadley before 1887. 


The inequitable character of unrestrained competition 


The Presidential Advisory Commission offers its recommendations to heighten 
competition between modes of transportation in a misleading air of impartiality. 
The rules would be the same for all. What the Commission fails to perceive is 
that the same rules for all modes would be highly inequitable. By proposing to 
heighten competition between modes, the Commission would unleash the big busi- 
ness upon the small, the firm with a high reserve of capital charges upon the firm 
almost all of whose revenues go into current operations, the business with far- 
flung operations upon the localized and specialized carrier. The hand of the 
Interstate Commerce Commission would be restrained by the “three shall nots,” 
leaving only the compensatory rule to limit the severity of rate-cutting contests, 
a rule which means one thing in railroading and something quite different in the 
other modes, By selecting the boundaries of the respective modes as the lines 
of cleavage of the transportation industry, the Advisory Commission has neatly 
classified the carriers in terms of vulnerability to predatory attack. 


Government assistance to competitive modes of transportation 


In the introduction to its report, the Presidential Advisory Commission places 
emphasis on the record of Government assistance to other modes of transpor- 
tation than railroads. In particular the Commission refers to the development 
of the highway system, to the expenditure of vast sums of the general taxpayer’s 
funds on the waterways and harbors, and to the financing of the air transport 
system. Spokesmen for the railroads refer to these outlays as subsidies, and 
complain that they are unfair to the railroads to the extent that the Government 
does not recover the expenditures in some form of user charge. For example, 
the memorandum to the President of March 17, 1954, entitled ‘““Government Pol- 
icies Adversely Affecting the Railroads” which provided one of the initial steps 
toward the appointment of the Presidential Advisory Commission, emphasizes 
the subsidy phase of transport competition. 

The question of subsidies involves two basic issues which are separable from 
each other. The first of these is the issue of user charges. The second is the 
issue of rate and other economic regulation under the Interstate Commerce Act. 
Whatever the merits of the user charge issue in the respective modes of trans- 
portation, it should be perfectly clear that the question of subsidies is irrelevant 
to rate and other economic regulation. 

An effort is made to tie the two together by asserting that on the highways and 
waterways rates charged by the carriers do not cover the full cost of the service. 
The rights-of-way of these carriers are provided at Government expense. It is 
alleged that highway user taxes on commercial motor carriers are inadequate to 
compensate the Government for maintaining the highways. With regard to the 
waterways, no user charge is assessed at all. Therefore, it is concluded, the rates 
charged by these carriers do not include the full cost of the transportation service. 
The railroads, by contrast, have to meet the full cost of their rights-of-way, so 
that their rates, taken as a whole, must and do cover the full cost of the service. 
On this argument, the competitive advantages for the railroads proposed in the 
report of the Advisory Commission and in the two bills might appear to be 
justified. 

The argument is fallacious in that it ignores the circumstance that railroad 
rates on movements competitive with the waterways and the highways usually 
do not cover full costs either. In effect, the railroad rate structure constitutes a 
kind of private subsidy system of really vast proportions. 


The railroad rate structure as a private subsidy system 


A subsidy has two aspects. One is the payment of public funds to support a 
private business operation which doesn’t pay its own way. The other is the 
eollection of these funds in the form of taxes. The railroads commonly set rates 
on movements competitive with the waterways and highways at less than fully 
distributed cost, or even at less than out-of-pocket cost. I have already pointed 
out the huge scale of these loss rates. As shown in appendix I, in 1953, out of 
256 commodity groups, 87 were carried at a loss. The total loss taken is in- 
dicated at $1,158,494,000. However, this is an understatement. Each of these 
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256 commodity groups includes many different geographical movements. For 
any particular commodity, the rates per ton-mile vagy greatly as between geo- 
graphical movements, so that the loss listed for each of the 256 commodities is 
already an averaging of loss movements with profitable movements. It is per- 
fectly clear, therefore, that the railroads took a loss on below-cost rates in 1953 
of a sum exceeding $1 billion by a wide margin. 

Obviously, the railroads cannot take such losses and remain solvent without 
making up the funds from some source. The source from which these losses 
are financed is obviously that of the highly profitable noncompetitive rates. 
On many commodities certain shippers and certain communities do not enjoy 
the benefits of waterway and common carrier highway competition. They pay 
the bill for those who do. On the noncompetitive movements, the railroads set 
rates at levels sufficiently above cost to finance the loss-rate movements com- 
petitive with the waterways and the highways. Appendix II reports indicate, 
in limited measure, the scale of these noncompetitive revenues. In 1953, of the 
256 commodity groups, 53 yielded revenues exceeding 150 percent of fully dis- 
tributed costs, and 8 exceeded fully distributed costs by more than 200 percent. 
The excess of revenues over the fully distributed cost of the 53 commodity groups 
amounted to $693,711,000. Thus, merely on those commodities which yield a 
revenue exceeding total cost by over 150 percent, more than half of the losses 
on the subsidized movements have been recovered. The largest group of all, the 
116 commodities on which revenue amounts to 100 to 150 percent of fully dis- 
tributed cost, provide the remainder. 

The term “subsidy” relates to a financing out of public funds, and, for this 
reason, is not ordinarily applied to the railroad rate structure. Nevertheless, 
in its economic operation the two are directly parallel. The high rates col- 
lected by the railroads on noncompetitive traffic are of the same economic charac- 
ter as an excise tax. Instead of transferring the funds through the public 
treasury to finance the support of loss business, the railroads effect the transfer 
through their own profit-and-loss accounts. Therefore, subsidies to waterways 
and highways moved through the public treasury are matched by those of the 
railroads transferred through their own private treasuries. 


Comparative traffic subsidization—rail and waterway 

Indeed, they are more than matched. I have already pointed out that in 
1953, the internal subventions by the railways of traffic which did not cover costs 
amounted to something exceeding $1,158,494,000. This may be compared with 
the amount expended by the Federal Government on the waterways for which 
no user charge is recovered. For the year ended June 30, 1953, this amounted 
to $272,130,233." These are outlays allocated to navigation only and include new 
construction, maintenance and operation, not only on the inland waterways, but 
also on the seacoast harbors serving foreign commerce noncompetitive with rail- 
roads. In its reference to vast sums expended on waterways, the Presidential 
Advisory Commission might have been more specific. In 1953, the waterway out- 
lays were less than 24 percent of the private traffic subventions within the rail- 
road system. ' 

It may or may not be that Government financing of the facilities of other 
forms of transportation constitutes unfair competition for the railroads. This 
is a public-policy issue of internal improvements within the United States and 
of user charges. But, on the question of regulation under the Interstate Com- 
merce Act, the part played by the Government in the development of other 
modes of transportation is entirely irrelevant. 


Regional implications of intermodal transport competition 

The report of the Presidential Advisory Commission and H. R. 6141 and H. R. 
6142 carry important implications as to regional development, especially ad- 
verse to large areas of the South and the West whose growing industries place 
greater reliance on highway and waterway transportation than is usual else- 
where in the country. In large portions of the South and West, the railway 
system never developed the high degree of trackage and traffic density found in 
the North and the East. Consequently, rail facilities are less abundant and rail 
rates tend to be higher. These circumstances have led to a greater reliance on 
highway and waterway transportation, especially in the course of the rapid in- 
dustrial growth in these regions since the end of World War II. 


oe Engineers, U. S. Army, Annual Report of the Chief of Engineers, 1953, pt. I, 
vol. 1, p. 19. 
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Highway transportation in the South and the West 

The meaning of highwgy transportation to rising income levels in the South 
and the West may be illustrated by certain measures of growth since 1939 and 
1940 in the four census regions: East South Central, West South Central, Moun- 
tain, and Pacific. The States included in each of the census regions are listed 
in appendix III. All of these four regions have lower rail trackage density 
than any of the remaining census regions of the country. But, since 1940, all of 
them have had a higher percentage of growth in freight carried by truck on main 
rural roads than any of the other regions. Correspondingly, they are all moving 
forward faster with respect to percentage increase in income levels than any 
of the other regions in the country, and in employment in manufacturing their 
progress exceeds the national average. Table IV summarizes these comparisons. 


Taste I1V.—Relative railroad trackage density, growth in highway trucking, 
and economic development by census regions 





| 
Income Manufactur- 


Miles of rail- | Ton-miles 4 
payments to ing produc. 


road 2 per 100 | carried, main 























Region ! square miles,| rural roads | individuals, | tion workers, 
land area 1953 as per- | 1953 as per- 1953 as per- 
(1953) centage of centage of centage of 
| 1940 M0 | 939 
staid : | 
A. Regions of lightest rail trackage density and 
most rapid growth in highway trucking 
and in economic development: | 
East South Central. -...........-- 8.6 356. 3 414.0 176. 5 
West Gomttn Cambie oie. occ. cna 0. sends 6.9 342.7 | 428. 5 216.7 
Mountain_....._. phe debi ai tasdititoteabtanies 2.5 477.2 | 419. 2 210.1 
RE RE EP Thin 4.9 389.7 | 439.8 247.7 
B. Regions of heaviest rail trackage density and | 
less rapid growth in highway trucking and 
in economic development: 
ye 4 dh, RPO E ea aa tes | 9.9 240.0 | 288. 5 135. 8 
Bapee eee, .. 5 ect ehk cc ete | 18.8 263. 5 297.6 155. 2 
Oe oe c ican tacnndsscccdlucccs! 10.3 293. 4 389.1 154.6 
Ff DT... eee | 16.1 304.7 | 368. 5 182. 6 
West North Central ...............-..-.-..| 0.2 286. 8 | 350.0 201.6 
©. United States of America.__.-..--..-..-.--.| 7.5 316.9 356.7 171.1 














1 The States falling within each region are listed in appendix ITT. 

2 Interstate Commerce Commission, annual report, Statisties of Railways in the United States. . Data 
represent trackage owned. 

’ Bureau of Public Roads, Highway Statistics, 

4U. 8. Department of Commerce, Statistical Abstract of the United States. 


While table IV does not demonstrate casual relationships in a scientific sense, 
the correspondence between lighter rail trackage density and a larger rate of 
growth in highway transportation in the South and the West is very startling, 
and a causal relationship is strongly suggested. It appears highly probable 
that the competitive reverses for highway trucking which would follow from 
the recommendations of the Advisory Commission would significantly retard 
economic development in these regions. 


Waterway transportation and the South Central States 


Similar observations apply to the development of water transportation and 
the economic growth of the central South. Those reaches of the Mississippi 
River and its major tributaries which carry the heaviest burden of traffic are 
essentially southern in their orientation. This is certainly true of the main 
segment of the Mississippi downstream from St. Louis, and largely true of 
the Ohio. The Tennessee, the Cumberland, the Warrior-Tombigbee system, and 
the Gulf Intracoastal Waterway are all entirely southern. In recent years new 
technologies of inland water transportation as well as rehabilitation of deterio- 
rated navigation facilities have brought a marked upsurge in waterway freight 
volume. Railroad freight traffic has not increased by the same percentage. 
From 1946 to 1954 the tons of inland freight moved on the Mississippi and 
its tributaries, including the Ohio, the Cumberland, and the Tennessee, in- 
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creased by 69.7 percent, while the carloadings of rail freight in the southeastern 
States, served in considerable measure by these rivers, increased only 9.7 percent. 

Waterway transportation has been of growing significance to the movement 
of grain. With the growth of animal and poultry feeding, the southeast parts 
of this region have become grain-deficient areas partially dependent upon the 
movement of feeds from the grain-surplus areas of the Middle West. The 
tonnage of grain carried on the Mississippi River has multiplied by over four 
times since 1939, as shown in table V. 


1 


TaBLE V.—Tons of grain carried on the Mississippi River,’ respective years 


1 Corps of Engineers, U. S. Army, Waterborne Commerce of the United States, 1954, pt. 2, 
p. 183, and Report of the President’s Water Resources Policy Commission, 1950, vol. 1, 


p. 434. 


These observations are merely illustrative of the wide differentials in regional 
dependence on the respective modes of transportation. Any radical alterations 
in the competitive status of the respective modes would have far-reaching reper- 
cussions in the interregional relationships of agriculture and industry. It is 
apparent that the South and the West would be adversely affected by a weak- 
ening in the position of highway and waterway transport. In any case, reg- 
ulatory changes should be made, if at all, only gradually and cautiously. In 
this light, the drastic and abrupt revision in regulatory standards and prac- 
tice proposed by the Presidential Advisory Commission would appear exceedingly 
hazardous. 


The rate of return on railroad investment 


The recommendations of the Presidential Advisory Commission and the 
provisions of the two bills relate to the unsatisfactory rate of return on invest- 
ment of many of the railroad companies. Much attention has been given to this 
problem. Mr. William T. Faricy, president of the Association of American 
Railroads, has expressed dissatisfaction,’ and, in testifying before this Com- 
mission on September 20, 1955, Mr. Carter Fort dwelt at some length on the 
inadequate rate of return.” I agree that the rate of return on investment in 
the average railroad is adequate. But, in no sense or degree are the major 
recommendations of the Advisory Commission appropriate to this problem. 

Railway freight is highly profitable, and the rate of return on freight business 
is remarkably good. The railroads have no major financial problem excepting 
that of the chronic passenger deficit. Every year since 1946 they have lost any- 
where from $400 million to $700 million on their passenger business. That they 
show any profit on overall operations can be attributed to the highly lucrative 
freight business which absorbs the burden of passenger losses. 


The profitability of railway freight 


The excellent record of freight profits is indicated in table VI. Every year 
since.1947, the railroads have regularly averaged from 7.1 percent to 10.5 per- 
cent on investment from freight operations. For purposes of comparison, 
table VI. presents the comparable rate of return of the 317 leading electric utilities 
of the country. It will be noted that the railway freight business has been at 
least as lucrative. 


* William T. Faricy, Keystone of Defense, Railway Digest, Association of American 
Railroads, Washington, vol. 11, no. 2, February 1956, p. 19. 

-% Hearings before a subcommittee of the Committee on Interstate and Foreign Com- 
merce, 84th Cong., 1st sess., on the Report of the Presidential Advisory Commission on 
Transport Policy and Organization, September 1955, p. 127. 
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TABLE VI.—Profitability of railroad freight, class I railroads 





i | 
| Freightand other? | 317 leading elec- 
| Published rate! nonpassenger tric and gas utili- 





| of return on net business rate of | ties rate of return 

; assets return on net on net assets 

| assets 
Ei nds nccchendndiine ep akwines aneetenpen 3.8 7.1 8.0 
ill ccmicvewa=esnelipekadsinicine.e} <lekantiien debate aaa 5.3 9.6 8.6 
1949. : Jl 3.2 7.9 8.7 
Rapid a aire thew teaits a 5.6 9.3 9.9 
1951... lace ries 4.8 9.5 9.0 
Pin gak wc cncncenecscaskcctevesccseuensoucune 5.5 9.9 9.0 
SUG 5 'sd laced dn gies cil deel ceo ahdacammacibemianenaieel 5.9 10. 5 9.2 
Pel atin = ded necetebiiinnegneemienedtll 4.1 8.3 9.3 











1 First National City Bank of New York, Monthly Letter on Economic Conditions and Government 
Finances, respective April issues of each year. Book net assets as of beginning of each year based on excess 


of total balance sheet assets over liabilities. 
2 Profits on freight and other nonpassenger business calculated by adding passenger losses to reported 


net income to determine what profits would have been had passenger business just broken even. All net 
income data are after taxes. 


If H. R. 6141 and H. R. 6142 are considered as methods of dealing with the 
problem of railroad return on investment, they are highly inappropriate. They 
would increase the profitability of an already highly lucrative freight business 
on the assumption that passenger losses would be permanently continued. 

It is evident that in some way the railroads are not being utilized in accord 
with their inherent advantages in the carrying of passengers. This problem 
should be approached directly in its own terms and corrected as rapidly as prac- 
ticable. But, to neglect the problem of wasteful use of passenger facilities, 
while at the same time introducing into the transport system the new inequities 
of. H. R. 6141 and H. R. 6142, would merely compound one maladjustment with 
another. Instead of 1 major uneconomic application of our national transport 
facilities, we should then have 2—or even more. 

Of course, drastic measures are sometimes demanded as stopgaps in times of 
crisis. But, at the present time the railroads are not in any crisis, and none im- 
pends. The miles of rail line in receivership are now the lowest in a generation. 
The trend is shown in table VII. 


TaBLe VII.—Line haul steam railroads—Percentage of total mileage operated 
by receivers or trustees * 


Percentage Percentage 
ee ictinachsste desl Avsdechtcniiiadnteeeiianel Re iki nrs carci cil cnsiew ntact ehieamsanniees 16. 59 
MID etnias cteerpaata enact ieee cae a ich saiech ceric ovine anda enintbieninainteents 5.16 
Ic ictaiintiKiniines Nici aaaiae icine taeices manele Be ic indices ic'snip-enianetncenioencninied ah aban 4. 95 


santo Commerce Commission, 69th Annual Report, Washington, November 1955, 
Pp. ; 


Since the recent release from receivership of the Missouri Pacific Railroad the 
mileage in receivership has fallen to the lowest of any year since 1910. While 
the problem of the railway passenger deficit should be dealt with vigorously and 
directly, no financial crisis is at hand which would justify drastic and emer- 
gency measures on the scale contemplated by the recommendations of the Ad- 


visory Committee. 


Summation : 

The basic issue raised by the two bills before this committee is that of foster- 
ing constructive competition while restraining predatory and destructive com- 
petition. The railroads, because of their large size, their strategically competi- 
tive cost structure, the diversity of their traffic, and the high ratio of capital 
charges to revenues are in a position to engage in highly damaging attacks upon 
their competitors in other modes of transportation. The recommendations of 
the Presidential Advisory Committee and the provisions of H. R. 6141 and H. R. 
6142 contemplate a cleavage between carriers in different modes of transporta- 
tion which would permit these attacks to proceed with limited restraint in cases 
not involving shipper compalints. This would shift freight traffic from other 
modes of transportation to the railroads in a pattern irrelevant to the compa- 
rative efficiency of the respective modes as to cost and service. The result would 
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he a wasteful utilization of transportation facilities with insufficient regard to 
the inherent advantages of each mode. 

Furthermore, the consequences would be far-reaching in their effects on re- 
gional development, particularly where the waterways and where highway 
trucking play a larger part in the transportation function in the South and the 
West. The financial condition of the railroads is not sufficiently critical to war- 
rant protective measures of this nature, and, in any event, the measures which 
should be taken should be directed at the uneconomic railway passenger busi- 
ness where the real difficulty lies. 

H. R. 6141 and H. R. 6142, with respect to their provisions on competition be- 
tween carriers, are inappropriate to the needs of the transportation system and 
contrary to the broad stream of American public policy with regard to com- 
petition and monopoly. I believe these bills should be rejected. 


ApPENDIx I.—Carload freight revenue as a percentage of fully distributed cost— 
Revenue and loss by re group, 1958 


| Pereentage | 
of revenue to 
| fully 
distributed 
cost 


Commodity class Revenue 


| Thousands | 
Wheat flour. ._. astpnnencos« | 72 $60, 492 | 
Meal, corn... - one 51 503 | 
Flour, edible, not otherwise ‘specified. eid 83 8, 768 | 
Cereal food, prepared __ nee | 86 | 10, 528 
Mill products not otherwise ‘specified .. wtgghiainune ; 69 30, 892 | 
Hay-.- ‘ peeRberceee ° ecesccecs orescence 80 | 16, 927 | 
Straw = 3 a Jsonennonnbid . | 66 785 | 
Cottonseed hulls... ....- gak-te i “ o- 85 189 | 
Soybean oil cake... --. pas omega = esses 81 22, 066 
Vegetable ofl cake...........--------- ibs pawinin , 95 34, 628 
A DDIGE, eiEiterstcneces rece scene esau oe= 76 | 15, 022 | 
Bananas, fresh-_-_-.------ Sind chanaamrnnomnaiae taaét 98 | 19, 893 | 
Cantaloupes, melons... .- 55 13, 156 | 
13, 910 


Grapes, f esh. cette eal 67 | 
itrus, fruits, not otherwise wa Peecina sent 70 7, 698 


Crema grapefruit.. : Sceeeses . : 81 44,911 
Peaches, fresh_- need athlalateet anda alae ; ; ’ 83 4, 829 | 
Pears, Mile scasccusc ia esee oe 7 sone ; | 68 | 7, 261 | 
Watermelons , awl 81 8, 398 | 
Fruits, fresh, not otherwise specified haesbacaeans eccmnneanancst 66 5, 278 | 
Fruits, frozen inn 91 6, 002 
Cabinet cs 5. og Nokes ocean tteceench 73 | 3, 916 | 
Celery_.-- i ; : peli cheese ee 65 | 11, 826 | 
le dire aan ccntusns~saghauwnbceiesonieesbcoceseee! 61 | 36, 730 | 
Onions, dry 7 Si ied siehhaganypwwe pothinipitinnm patios 63 | 7, 623 
Potatoes, not BI cue sla sane Sa mae diginp anew 71 84, 984 
Tomatoes saat aha ei aera impesiis : 71 7,960 | 
Vegetables, fresh. ___- : poate 64 24, 997 
Vegetables, frozen_- ol 94 10, 466 
Sugar beets eeewesecewenseenen--e-- 42 7, 834 
Malt, not otherwise specified _- - - ‘ aiaeiansd 79 8, 646 
Products of agriculture, not otherwise specified _ 22, 039 
Horses, Mules, ponies ae | 1, 575 | 
Cattle, calves, ee oe. iiususher phebunponencsegnaat 5 | 53, 647 
Calves, double deck_- neawedetwedewensateignsewkawdees 314 | 
Sheep, goats, single Ee ieee Se { 1, 804 | 
Sheep, goats, double deck i 7, 203 
Swine, single deck Gitews 5 6, 003 | 
Swine, double deck _. . pe clam 13, 740 | 
Eggs pebyatninibe debe sesrinss} | 767 
Seafood, not otherwise ‘specified. ; 92 631 





Fish, sea animal oil ___- heiseieadeiaaest 92 1, 525 | 


Anthracite coal. 
Anthracite to washers 
Bituminous coal 

Iron ore 

Coke 

Aluminum ore 

Copper ore_...-.--- 
Lead ore._. 

Zine ore... ee 
Ores, concentrates - ha 
Clay and bentonite _. 
Sand, industrial : 
Gravel and sand, not otherwise specified .. 
Stone, crushed -. 
Fluxing stone. 
Petroleum, crude 


94 
11 | 
79 | 
56 | 
80 
59 | 
14 
77 
83 | 
85 | 
88 
84 | 
53 
59 | 
60 
63 ; 


67, 619 | 
2,111 | 

1, 041, 852 
237, 554 | 

74, 226 

21, 677 
2, 567 | 

2, 438 

9, 219 
29, 329 | 
56, 615 | 
31, 610 | 
69, 042 | 
74, 513 | 
38, 023 | 
18, 114 | 


4, 316 
17, 079 
276, 948 
186, 649 


25, 348 
10, 638 
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APPENDIX I.—Carload freight revenue as a percentage of fully distributed cost— 
Revenue and loss by commodity group, 1958—Continued 














| 
Percentage 
of revenue to 
Commodity class fully Revenue Loss 
distributed 
cost 
Thousands Thousands 

ENTE occ scaaiunpencesacteeqnenkhiny ie emeeeee 81 67, 072 15, 732 
MUD. Jeu cacunonte’ sen dedvdsidesteciececbwatatanbinndgteweds 80 16, 928 4, 232 
Products of mines, not otherwise specified __.__............--- 84 62, 176 11, 843 
SE SE REEL, 5 ou» chnadndsinah= ourtetee nade ertGhdreneeahe 45 16, 143 19, 730 
Pest, pee, Wooaen.. .......-:.<.-.--. ; ‘ ae aaee 91 25, 84 2, 552 
Wood, fuel_...-.--- pid neapanieees ‘ igpindnin nite eienlahee ces 53 391 346 
cecal ere pala teeta 52 | 51, 744 47, 763 
SSR et SRE | RP a 94 386, 449 24, 666 
WENT: DUN. cnc ne cenvednsegbass arch skates mebenbants ons 92 46, 775 4, 067 
naan ekememee bach hace eatichieiehaie 81 | 5, 856 1, 373 
Teen ene ne eee et diate adie iditis ‘ 95 52, 419 2, 758 
rr er ee.  emabieaeniniees aan Papuialncaeiadaie aeiaoiedl 86 63, 125 10, 276 
VERIRRTEE DINE GUE. oon cc cccncenecohswewdsheu sn sSeabea seal 90 | 9, 420 105 
eR dai igi tick on ann pCa bacandacunsenntwasetuus 85 1, 042 183 
Ns SI, in cine nae ntneeekeune bids sc<coudmemscn 72 2, 528 983 
Ce en ee eee eer ee entbbalinbiinde 24 86 | 19, 8)2 3, 223 
Tin cticceniemneonng tie shhebieinteh sheen en 96 | 1, 259 42 
I IN sg ont cn teeeine concn cncacheehienmenngiy 78 7, 334 2, 068 
NN a8 ARE SS a cwidunndmnadewnrebinincabte Se 96 38, 259 1, 594 
I OU he i iii a ennwnct natn <angaiindbbemnceeul 96 27, 362 1, 140 
EE PORN ENONS, MUNIN S didiin nnn ynnaieccedcatbeenetteecal 78 | 8, 875 2, 503 
WO nn coe ROE a fa oR nai nav nnn denn atettauemanan 98 17, 474 356 
Beverages, not otherwise specified _......-.....-..--.-.---.--- 48 | 1, 098 1, 189 
Oe on dekien dana nnn amibis Mitinnnenmdiin aqeiisenadaiyihian ent 73 966 357 
RID. «adi acne eeledlinants mates Seaddannannasall 99 11, 938 121 
Feed, animal and poultry, not otherwise specified _.._....__..- 69 80, 863 36, 329 
Waste material, not otherwise specified _-_.............--...-- | 74 17, 586 6, 178 
Furnace slag----..-..-.--- See eee eee a ee 58 13, 369 9, 681 
Containers returned empty ---.....--- scald iediniceenshealads siitiiicitaieen 67 10, 997 | 5, 416 

Dini s stat Gb chinks dilantin citi Nineteen 75 4, 646, 423 | 1, 158, 494 


Compiled from Interstate Commerce Commission, Bureau of Accounts, Cost Finding and Valuation, 
Distribution of the Rail Revenue Contribution by Commodity Groups—1953, Statement No. 4-56, Wash- 
ington, D. C., February 1956, pp. 24-27 and 33-66, 
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AppeNbDIx II.—Comparison of carload freight revenue with fully distributed cost 
by commodity classes—Commodity classes on which revenue exceeded cost by 


over 150 percent 





Commodity class 


Veet Ginette ietitieincs din meetennmndecinne dienes ee 
Leather, not otherwise specified | 
Gases, not petroleum - - 

Rubber, crude____- 

Rubber goods, not otherwise specified .___..____ 

Blacks not otherwise specified_________________ i 

Insecticides 

Tanning material, not otherwise specified 

Piste cee cred etinnntiwento« 

Ms: ignesium metal 

Alloys for steel manufacturing - 

Metals, alloys, not otherwise specified _ 

Iron and steel nails, wire 

Manufactured iron ‘and steel 

Iron and steel pipe fittings_______- 

Tanks, not otherwise specified _. OO eo 
Agricultural implements-__-___........__-_- 

Agricultural implements, parts 

Machinery, Mimnee a 5a boeken da been nave 
if. ng, REELS Se re ee ee 

Office machines ; 

Railroad equipment supplied on cars 

Railroad Gauenens MOPeNs ~ é 50ocse ak cn deca cece. | 
Vehicles, not motor | 
Automobiles, passenger 

Automobiles, freight_ 

Vehicles, motor, not otherwise specified __ 

Military v ehicles i ls eich le cial ital a i ci ni 
Vehicle parts, not otherwise specified _ . ____ ee oe ee 
Airplanes and parts 

Guns and parts, not otherwise specified bs 
Rath sien cidgancttadpncdadtatdntodiopctedesabacn awe | 
Building materials.___.___.......-..- egimaicidiidempdnn et < tae 
Buildings, houses, portable | 
Electrical equipment 

Bathroom fixtures 

Hardware, not otherwise specified 


I ecg eben este stow a tate ral coe 3 
Laundry equipment ; : 

Floor covering -. ._- i ae aa ee ek oR, wear Tid -| 
Furniture parts 


Cotton cloth 

Synthetic fiber 

Cloth and fabrics 

BeGth; GND PMN 5a. Boo Aa oick dunce dec cut cece sctcdnle 
Luggage, handbags, not otherwise specified 

Games and toys 

Liquors, alcoholic 


Manufactured tobacco, not otherwise apes. 
Cigarettes 


| 

Percentage | 
ofrevenue to| Revenue 

fully distrib- | 

uted cost 


Thousands 


$804 
2, 776 | 
| 28, 067 
3, 089 | 
12, 116 
6, 097 
3, 031 
1, 057 
618 
15, 890 
4,311 | 
30, 373 
337, 354 
149, 124 
11, 793 | 
22, 284 | 
2, 574 | 
98, 116 
32, 131 
44 
1, 466 
18, 729 
11, 506 
60, 152 
24, 053 
34, 040 
10, 166 








1, 571, 155 


Excess of 
revenue over 


| fully distrib- 


uted cost 


Thousands 
$275 
938 
12, 474 
11, 556 
1, 158 


Compiled from: Interstate Commerce Commission, Bureau of Accounts, Cost Finding and Valuation, 
Distribution of the Rail Revenue Contribution by Commodity Groups—1953, Statement No. 4-56, Wash- 
ington, February 1956, pp. 24-27 and 33-66. 
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APPENDIX III.—States comprising the respective census regions 


Hast South Central: Middle Atlantic: 
Kentucky New York 
Tennessee New Jersey 
Alabama Pennsylvania 
Mississippi South Atlantic: 

West South Central: Delaware 
Arkansas District of Columbia 
Louisiana Maryland 
Oklahoma Virginia 
Texas West Virginia 

gan: North Carolina 

wrens South Carolina 

Idaho Georgia 

Wyoming Florida 

Colorado East North Central: 

New Mexico Ohio 

Arizona Indiana 

Utah Illinois 

Nevada Michigan 

Pacific: Wisconsin 
Washington West North Central: 
Oregon Minnesota 
California Iowa 
»R ; Missouri 

ew eae North Dakota 
New Hampshire South Dakota 
Vermont Nebraska 
Massachusetts Kansas 
Rhode Island 
Connecticut 


Mr. Harrrs. Mr. Weiss, we had you yesterday. You, of course, 
live in Washington, and we are not imposing on you necessarily be- 
cause of that, but in view of these people who do live out of the city 
and have to come in long distances, we understand how much more 
convenient it would be for you, who live here, to come at some other 
convenient date. In view of that, would it be convenient for you to 
be back Tuesday afternoon of next week ? 


STATEMENT OF ABRAHAM WEISS, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS 


Mr. Weiss. I regret to state, Mr. Chairman, that I am going to 
be out of town all of next week, I had managed to pry Mr. Mohn, 
who is the executive vice president of our organization, loose from 
his duties for an appearance today on the assumption that it was 
fairly certain, having been the last people called on Wednesday, that 
we would be the first ones called today. Mr. Mohn is here now, but 
Mr. Mohn is also going to be out of town all of next week. You 
will recall that you called our names toward the end of your session 
on Wednesday evening and then indicated that we would be called 
forth to testify before you the first thing Friday morning. 

Mr. Harris. Yes, but I have the list of witnesses presented to me. 

Mr. Weiss. I appreciate your problem here. 

Mr. Harris. And so many of them have been called in it presents 
quite a problem because the committee is going to have to recess now, 
and we have a schedule for next Friday. 





Se 
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Mr. Weiss. Mr. Chairman, I wonder, then, in view of the dilemma 
and in view of your unavailability before next week, whether we 
might not just submit our statement, Mr. Mohn’s and mine, for the 
record ¢ 

Mr. Harrts. Yes. ’ 

Mr. Wess. We would have preferred to have highlighted orally the 
key points of our statement, but the situation being such, we would 
nonetheless like to submit it for the record. 

Mr. Harris. I am sorry I was not previously advised that you could 
not be here next week. In fact, I realize full well that you people do 
have other obligations too. 

Mr. WEIss. May I, in addition to requesting the recording of our 
prepared statement, also state for the record, Mr. Chairman, that the 
Interstate Brotherhood of Teamsters supports H. R. 525. 

Mr. Harris. Yes. We are glad to have that statement. I notice in- 
cluded in your statement is a statement of your president, Mr. Dave 
Beck. 

Mr. Wetss. That is right, and in Mr. Beck’s absence, Mr. Mohn, who 
is a vice president and assistant to Mr. Beck, was going to give Mr. 
Beck’s statement in his behalf. 

Mr. Harris. We are glad to have Mr. Beck’s statement. We also 
had a statement from him last September in connection with this hear- 
ing too. We will be glad to have your statement included in the 
record. I have a copy of it here. I notice it is a rather lengthy state- 
ment and if, next week, during the hearing, you do find it convenient 
to be back, we will certainly arrange to give you some time, if you 
want it for any additional oral statement you would care to make. 

Mr. Weiss. There is a possibility I may be back in town next Friday. 

Mr. Harris. We will certainly bem that in mind and if you care to 
make an additional statement or expand on this statement you ma 
have that privilege. Your statement and Mr. Mohn’s statement will 
be included in the record at this point. 

(The statements referred to follow :) 


STATEMENT OF POSITION OF INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA, AFL-CIO, ON OMNIBUS TRANSPORTATION BILLS 
H. R. 6141 ET AL., JUNE 6, 1956 


STATEMENT OF Dave BecK, GENERAL PRESIDENT, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS 


My name is Einar Mohn. I am a vice president of the International Brother- 
hood of Teamsters and an executive assistant to the general president of that 
union, Dave Beck. It is in his name that I appear before you today. 

The Teamsters Union is perhaps the largest union affiliated with the AFL-CIO 
and as such is the largest union in America. , 

The International Brotherhood of Teamsters represents the largest block of 
working men and women within the 11 million persons employed by the trucking 
industry. Incidentally, the trucking industry is second in size in the United 
States only to agriculture. 

Anything that affects the working conditions of these men and women is auto- 
matically of the greatest possible interest to our union. 

It is axiomatic that the welfare of the men and women working in an industry 
depends on the vigor and prosperity of that industry. If the trucking industry’s 
ability to grow and prosper is hindered, the way of life of this 11 million man 
working force which depends on that industry will be changed for the worse and 
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job opportunities, instead of increasing as they are now in a healthy industry, will 
be cut. 

Our union cannot sit idly by while attempts are made to change the rules under 
which our people live and work. 

This is our interest and explains our presence here before you today. 

The Cabinet Commitee Report on Transportation Policy and Organization 
would rewrite the national transportation policy of the United States. It would 
strip, the Interstate Commerce Commission of virtually all of its ratemaking 
powers and return these powers substantially to the railroad managers. 

These actions plus other recommendations in the proposed legislation are 
offered in the name of “dynamic competition.” This is a weasel phrase designed 
for sloganeering and persuasive oversimplified advertising and publicity purposes. 

Actually the legislation proposed to implement the Cabinet Report on Trans- 
portation is designed in the selfish interest of but one segment of the national 
transportation industry—the railroads. 

At this point I must emphasize that we seek no punitive action against the 
railroad industry or for that matter against any industry. We are convinced 
that the United States today has the best transportation system in the world. It 
is an integrated system that functions under healthy competitive conditions 
which have been fostered by a wise national transportation policy. Under this 
policy rails, trucks, boats, barges, pipelines and airlines are free to do their best 
job in the area for which they are best fitted. 

With this in mind let us examine the record briefly. 

History records that the railroads were vital to the opening of the West. 

History also records that the railroads were well paid for their work. They 
drew land grants larger than the area of the State of Texas—areas rich in oil 
and minerals from which the railroads still benefit. 

They also had cash construction subsidies. In connection with the land grants 
there were land grab scandals and with the cash subsidies scandals which pre- 
cipitated national depressions. In fact stock manipulations and money grubbing 
in land grants and subsidies caused many instances of railroad construction for 
these rewards alone. 

These things are in the history books too. However, they do not get the bene- 
fits of high-priced publicity exploitation by Madison Avenue advertising and 
publicity firms in railroad pay. 

Out of the growth period of the railroads came all out competitive practices 
between the rails generally and the waterways and between railroads directly. 

This period of “dynamic competition” to which the railroads seek to return 
through the proposed legislation being considered by this committee of the Con- 
gress, lasted from the 1870’s until 1920. This “dynamic competition” almost 
ruined the farmers. It almost ruined small business. 

There was monopoly—as the railroads now admit—it wasn’t monopoly as such 
that brought corrective action. The boom was lewered on the rails by Cengress 
because of the discriminatory practices which arose out of the railroads competi- 
tion for the special shipping favors of other great industrial monopolies. 

Charles Francis Adams, president of the Union Pacific Railroad declared in 
1887 : 

“* * * under its operation (railroad competition) you will always find certain 
points when there is a war of rates going on, which have enormous advantages 
conferred upon them, which advantages are not and cannot be extended to other 
points. The point therefore which is not affected by the war of rates, suffers 
terribly. Its business is destroyed. How the business community exists under 
the full workings of railroad competition (dynamic competition) I cannot under- 
stand.” 

Some railroad abuses were ended in 1887 when the Interstate Commerce Act 
was passed. This law expanded with the times as new and different transporta- 
tion problems arose. In 1920 teeth were put into the law after the rails had 
“sunk” the waterways with a startling exhibition of the evils of “dynamic com- 
petition.” Then the truck came upon the competitive scene. 

Now the rails seek to turn back the clock to 1920. So obvious is this desire 
that an unsung clerk in the United States Senate dubbed the proposal which 
would accomplish this as Senate bill 1920. This is the companion bill to 
House bill 6141 which is being considered by your committee. 

In 1940 the National Transportation Act was rewritten. The record shows 
that the rewriting was done by railroad lawyers who collaborated with the Con- 
gress. Thus the rules laid down in 1940 of which the railroads now complain 
so bitterly actually were written for and by the railroads. 
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The rails have lost the battle for traffic with the trucking industry. They lost 
it in the area of “service competition.” Because they lost this battle the rail- 
roads seek to return to the era before 1920 and restore the dead concept of rate- 
war competition. 

They seek, by changing the national transportation policy and by returning to 
their own hands the right to manipulate rates on a basis which would permit 
all-out rate wars, to destroy the present independently owned and operated truck- 
ing industry. They would make the trucking industry a pickup and delivery 
service, subservient to the railroads. 

Under this concept the motor carrier industry would become sort of a scullery 
mail for the rails. 

Progress in the independent trucking industry would cease. Great economic 
damage would be done our members. 

Therefore we are firmly in opposition to this proposed legislation. Let me 
sum our reasons: 

1. The Teamsters Union is interested in the continued health and prosperity 
of the trucking industry which provides employment to its members. 

2. The union is interested in preserving growing job opportunities for its 
members. 

3. Our union is interested in securing the highest possible benefits for its 
members. 

The union cannot hope to achieve its goals unless the trucking industry can 
operate under a set of rules which are fair and equitable and which are not 
slanted in favor of the rails. 

4. Our union is interested in an independent (i. e. nmon-railroad controlled) 
motor carrier industry which will retain sufficient competitive vitality to make 
continued progress and thereby permit the union to negotiate freely for wage 
increases and other benefits. 

In this connection the Interstate Commerce Commission has stated that “truck 
service would not, in our judgment, have developed, to the extraordinary extent 
to which it has developed, if it had been under railroad control.” This citation 
is from Pennsylvania Truck Lines, Inc.—Control—Barker Motor Freight IMCC 
101,111. 

5. We fear the practical effect of the Cabinet report and the legislation de- 
signed to implement it will bring about the demise of a private owned and pri- 
vately operated transportation system. 

Only the United States in all of the world has kept all of its forms of trans- 
port free of nationalization. 

The eventual end result of the application of the Cabinet report into law would 
be nationalization of transport. This would come through the following steps, 
all of them bad for our country and bad for our union: First, would come the 
period of rate wars in which the rails would destroy the independent manage- 
ment of the bulk of our truck lines. 

Then would come a period of transport monopoly under railroad dominance. 

In this stage the potential and inherent abuses of monopoly in the field of 
transportation will lead to a revolt by business and farmers generally and finally 
go to imposition of nationalization as in other countries. 

In all three phases of this catastrophic progression the union and its mem- 
bership would suffer. During the rate-war phase, wages would tend to lower 
as cutthroat competition reduced the motor carrier’s ability to pay. As inde- 
pendent management was destroyed, job opportunities would lessen, and unem- 
ployment would result. 

In the second phase, union ability to deal with monopoly is always shrouded in 
difficulty. Great industrial power very often generates anti-union action. 

Finally in a mationalized industry labor always loses. 

In conclusion, the International Brotherhood is not in favor of regulation for 
regulation’s stake. Nor are we interested in a status quo. 

It is our feeling that regulation as it now exists is necessary and vital to the 
operation of the trucking industry in the general public interest. 

We feel that instead of a status quo that there exists a necessity not for a 
policy of less regulation which would open the door to the return of old abuses, 
but more regulation to prevent and control new abuses. 
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STATEMENT OF ABRAHAM WEIs8s, ECONOMIST, INTERNATIONAL BROTHERHOOD 
oF TEAMSTERS 


My name is Abraham Weiss. I serve as economist for the International 
Brotherhood of Teamsters. 

This statement is in the nature of an economic postscript to the statement of 
Einar Mohn, vice president of the Teamsters’ Union. It is my hope to demon- 
strate that the minimum-rate proposals in the Weeks Cabinet Committee Re- 
port, and the bills introduced to implement them, will place the trucking in- 
dustry at a severe competitive disadvantage, all in the name of “dynamic com- 
petition.” 

Briefly, I propose to outline the economic and historical bases for the con- 
clusion: (1) that the cost structure of rail carriers, as compared with motor 
carriers, gives the rails an undue advantage under the Weeks Report in cutting 
rates; and (2) that so-called dynamic competition is unhealthy for the trans- 
portation industry and will not achieve the stability sought. 


Carrier costs and ratesetting 


Transportation costs fall into two categories. First, there are the out-of- 
pocket or direct expenses which vary with changes in traffic volume and may 
be assigned to commodities on a cost-of-service basis. In other words, out-of- 
pocket costs are those which would not be incurred if the traffic would not move. 
Second, there are fixed or constant costs, also known as overhead costs, which 
are generally independent of the volume of traffic carried. It is the sum of these 
two types of costs which determine the revenue needs of any business, including 
a return on investment or profit. 

Recognition of the different nature and extent of these costs is vitally im- 
portant if we are to understand the impact of the rate-setting recommendations 
in the Weeks Committee Report and in the bill before this committee of the 
Congress. 

The rails have a higher proportion of fixed or constant costs than trucking. 
It is often said that approximately two-thirds of the total expenses of a railway 
are constant, and only one-third variable.’ Railroad fixed costs are due to a 
number of factors, such as the size and scope of operations; their fixed plant; 
the long economic life of specialized equipment (cars and locomotives) ; and so 
forth. 

The high fixed costs of railroads permit, even foster, discrimination in rates 
and ratecutting. Railroads must have volume, even if it means cutting com- 
petitors’ rates. Railroads are willing to carry traffic at low (out-of-pocket) 
rates which make only a slight contribution towards meeting the overhead 
(fixed) expenses. Competition, then, tends to reduce rates to variable (or out- 
of-pocket) costs, which are significantly lower than for motor carriers. 

Rail rates are inherently unstable. For this reason, railroad competition is 
admitted to be ruinous.’ 

The motor carrier industry, on the other hand, is characterized by high direct 
or variable cost (about 90 percent of total expenses) and relatively slight over- 
head, in sharp contrast to the railroads.’ Its unit of business is the individual 
over-the-road truck. Therefore, the current direct operating costs of trucking 
firms bulk larger per unit of service performed, in general, than in the case of the 
railroads. 

This means that the limits within which motor carriers can reduce rates below 
fully allocated cost in order to meet competition is much more restricted than in 
the case of railroads. Since so large a proportion of motor-carrier expenses 
varies with the service performed, very little leeway exists in the motor-carrier 
cost structure to meet reduced rail rates. Railroad officials themselves acknowl- 


1 Jones. B., Principles of Railway Transportation (New York, Macmillan, 1924), B b> 
wean wr W. Z., Railroads: Rates and Regulation (New York, Longmans, 191 . 
pp. 55-56. 
3 os -. P. Lattin, Economics of Transportation (Chicago, Richard D. Irwin, 3d edition, 
.P. : 

3The Bureau of Transportation Economics and Statistics of the Interstate Commerce 
Commission considers that not more than 10 percent of motor-carrier operating costs can 
be considered as constant, due to the fact that motor-carrier equipment and other facilities 
can be readily adjusted to the volume of business done. See: Exhibit in ex parte MC—22, 
Motor Carrier Costs in New England (Washington, mimeographed, 1944). p. 75; also 
Statement No. 4616, The Meaning and Sienificance of the Out-of-Pocket, Constant, 
Joint Costs in Motor Carrier Operation (Washington, mimeographed, 1946), p. 12. 
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edge that they have basic operating costs only a fraction of the net operating 
cost of trucks.* 

With this as background, let us now examine the rate minimum proposals in 
the Weeks Committee Report and H. R. 6141. Rates would not be considered 
too low if they are compensatory, that is, if they returned the direct ascer- 
tainable cost of the service involved. This presumably means out-of-pocket 
cost, without counting anything for overhead, debt, profit, or other factors which 
would have to be included were actual total costs to be considered as the mini- 
mum. But nowhere is the phrase “direct ascertainable cost” defined in these bills, 
nor is the word “cost” defined. 

This policy means using cost factors alone, to the extension of all other con- 
siderations, in determining the lawfulness of competitive rate adjustments. The 
cost-of-service principle, in practice, means that the price of necessities would 
rise and the price of luxuries fall. Rates would rise on such items as wheat, 
coal, lumber, and steel, which are heavy and bulky in proportion to their value 
and which now, under the value-of-service principle, in contrast to the cost-of- 
service principle, move at relatively low rates. 

A rate policy such as is here proposed, which permits cutting rates to an 
out-of-pocket cost basis is little different from no regulation. Competing trans- 
portation agencies would tend to reduce rates to an out-of-pocket basis, since 
any traffic carried at a rate which covers out-of-pocket cost and perhaps a little 
more leaves the carrier better off than if it allowed the traffic to go by another 
agency. This process, however, cannot go on forever if a carrier is to meet 
all of its costs. In other words, unrestricted competition between the different 
modes of transportation, like unrestricted competition between railroads, is 
ruinous in character. 

This is not just the teamsters’ conclusion. Over 20 years ago, the Federal 
Coordinator of Transportation issued a similar warning to the Senate, in these 
terms: 

“This ‘out-of-pocket’ cost theory is, it may be said, an element of great danger 
to the entire transportation industry, particularly as competition becomes general 
rather than incidental.” * 

The United States Department of Agriculture, in commenting upon the Weeks 
Cabinet Committee report comes to a similar conclusion, although in rather 
guarded, discreet terms : 

“It is generally recognized among economists that, in a price war between two 
firms, it is the out-of-pocket cost per unit of output rather than the total cost per 
unit of output that affects the firm’s relative ability to survive. A low out-of- 
pocket cost per unit of output is conducive to survival. This fact is of key import- 
ance in anticipating the results of any given policy as to governmental control 
over transportation rates.” * 

Out-of-pocket ratemaking would have this result: The railroads, because of 
high fixed costs, would be able to carry traffic at a fraction of its full cust, while 
motor (and other) carriers, with most of their expenses variable, could not oper- 
ate for long without recovering their costs. They would be unable to compete for 
the traffic. 

Every member of this committee knows that the railroads have been able 
to operate for decades with little or no return on capital. They have the financial 
resources and economic strength to win out in a rate war; other transportation 
agencies do not. 

Let us state explicitly what the Department of Agriculture hints at: No car- 
rier is going to haul at bare out-of-pocket cost, without any contribution to gen- 
eral overhead or profit, in order to improve its revenue position. The only reason 
for such rates, which the Weeks Committee report permits without review by 
the ICC, would be to take business away from a competitor and possibly drive 
him out of business. 


Competitive versus noncompetitive traffic and ratesetting 


One must also look at the types of freight carried by the rails, as against trucks, 
to appreciate the competitive weapon given the rails by H. R. 6141. 


é Robert E. Thomas, vice president of the Pennroad Corp. and chairman of the executive 
committee of the Missouri-Kansas-Texas Railroad Co.: address before the Boston Society 
of Securitv Analvsts, Boston, May 7, 1956. In Traffic World, Mav 12 1956. p 

5 Regulation of Transportation eo of Federal Coordinator ot Poadinabte 
tion S. Doe. 152, 73d Cong. 2d sess., 

*U. S. Department of asleuituree Pe sciittninds Marketing Service, The Marketing and 
Transportation Situation, July 26, 1955, p. 19, footnote 3. 
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Practically all motor-carrier traffic is competitive with the railroads. Many 
trucklines specialize in a few items due to the nature of available freight at their 
particular terminal. Some haul only one item, such as petroleum or autos. 

In contrast, the rails carry a wide diversity of traffic, a large proportion of 
which is noncompetitive and which only the railroads can handle economically. 
Examples of rail-borne freight include grain, forest products, said, gravel, ore, 
et cetera. 

Under the Weeks Cabinet report proposals, selective rate cuts could be made 
on competitive traffic, without which the other carriers could not long survive, 
at rates which would amount to no more than the added cost of performing the 
service, that is, the out-of-pocket costs. At the same time, rates of the same carrier 
on noncompetitive traffic would not need to be reduced or might even be increased 
to bear the burden of meeting overhead costs. The present system of uniformity 
in freight rates would be destroyed. 

In effect, then, carriers would be free to raise rates on traffic which is competi- 
tion-proof and to lower rates on competitive traffic in order to eliminate competi- 
tion. The proposal, therefore, is directed to traffic which the rails hope to re- 
capture from other modes of transportation. 

Even if the railroads do not elect to undertake wholesale reduction in the rates 
of all competitive traffic, they can by selective rate cutting deprive the truck- 
lines of back-haul traffic needed to balance their operations. Thus, even in the 
areas where the trucks may now have a cost and certainly a service advantage, 
this service can be destroyed or its cost greatly increased through unbalanced 
truck movement resulting from rail rate cutting. 

One does not need to be an economist to forecast the disastrous, indeed fata, 
results of such rate wars for the truckers. The largest trucker is a pygmy com- 
pared to the smallest railroad. His financial strength and resources are a frac- 
tion of his railroad competitor’s. And he has little or no noncompetitive traffic 
to furnish reserve strength and to carry part of the burden in a competitive 
struggle. 

And history records too many instances of the ability and willingness of the 
rails to make selective rate cuts for the purpose of driving competing carriers out 
of business." 

The rate proposals in H. R. 6141 (and companion bills) will generate rate reduc- 
tions on shipments between large centers enjoying heavy traffic flows and vigorous 
rail-truck competition; the remaining regulation will not be adequate to keep 
rates to and from small centers in line therewith. 

If rails cut their rates on high-rated traffic, will they not have to raise their 
rates on low-rated traffic? How, otherwise, will they pay for constant costs, 
overhead burden, and profits? 

The small town, the small-business man, the small shipper—all will have diffi- 
culty maintaining rate parity with larger ones. The proposals will hurt the manu- 
facturer and wholesaler who does not have the leverage of competition to force 
rates down to minimum levels as do their counterparts in large cities and large 
industries. 

I stated earlier that the basic commodities—grain, coal, ore—are essentially rail 
traffic. These low-value commodities are least subject to competitive transporta- 
tion. The result is that high-rated traffic, best able to stand the cost and most 
subject to competition, will be preferred, while these basic commodities will bear 
the entire burden of the unallocated costs not met by out-of-pocket costs. 

How will the financial position of carriers improve; how will they obtain 
a fair return upon their investment if rates can be made to cover only the 
direct ascertainable cost of proudcing the service to which the rates apply, pre- 
sumably the out-of-pocket cost? How do you save shippers billions in freight 
charges, and at the same time increase the carriers’ net revenue, by reducing 
freight rates to minimum bases on highly competitive traffic? Doesn’t it seem 
axiomatic that the transportation burden will have to be increased on non- 
competitive traffic if the carriers are to receive adequate revenue? Someone 
must pay the bill. 

If you think these questions are academic, I refer you to a talk last month 
by Walter W. Patchell, vice president of the Pennsylvania Railroad, before 
the coal convention of the American Mining Congress in which he warned the 
group that “railroad coal traffic was not paying its way on a full-cost basis, 
including its share of overhead and a proper return on investment.” * 


7 Interstate Commerce Commission—ex parte MC-20, August 14, 1940, pp. 513-515. 
8 Traffic World, May 12, 1956, p. 15. 
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Mr. Patchell then asked the group: “Could you set your prices simply by what 
it costs you out-of-pocket to get the coal out of the ground, without regard to 
your company’s total over-all expenses?” 

Yet isn’t this precisely the minimum rate formula which the railroads are 
espousing in H. R. 6141? 

Isn’t the rail spokesman telling the producers of coal—a basic commodity 
about 70 percent of which is moved by rail and therefore least subject to com- 
petitive transportation—that coal freight rates will have to be increased? 
Doesn’t this demonstrate the point I have been making about noncompetitive 
traffic bearing the brunt of out-of-pocket ratemaking for competitive traffic? 


The concept of “dynamic competition” 

If there is one theme that dominates the Weeks Cabinet Report, it is “dy- 
namie competition.” This is supposed to be the magic touchstone to solve our 
transportation problems. 

Yet any student of economics or of business history knows that dynamic 
competition means ruinous competition, the end result of which is monopoly. 
Competition itself does not invariably produce a satisfactory price (rate) struc- 
ture. If fixed costs are large, as they are in railroads, competition is likely 
to produce discriminatory charges. Heavy fixed costs are also likely to force 
prices (rates) uneconomically low. 

With high fixed costs, volume operations are a necessity. There is present, 
therefore, an inherent instability until either all companies act in unison 
through uniform rate agreements or the more powerful companies buy out the 
weaker ones. 

This has been historically true in the railroad industry. As a matter of fact, 
it was unfettered competition which fostered abuses leading to regulation of 
the rails in 1887. Railroads were placed under regulation because heavy 
fixed costs led railroads to make preferential rates to competitive points and to 
grant rebates to important shippers. 

The operation and results of “dynamic competition” on the railroads are 
picturesquely described by a leading transportation economist as follows: 

“The policy of enforced competition, although not carried out with complete 
success, was unfortunate in many respects. It encouraged the cutting of rates 
to unremunerative levels. It resulted in local discrimination since rates at 
competitive points were cut to extremely low levels. Rebating and other forms 
of personal discrimination were also natural consequences of the struggle be- 
tween rival lines for traffic. Competition resulted in wasteful hauls by cir- 
cuitous lines, in crosshauling, and in other instances of carrying goods unneces- 
sarily long distances. It resulted in the extension of free privileges to shippers 
on an extensive scale, and in unjustifiable elaboration of service, thereby in- 
creasing the expenses of the railroads.” ® 

The same is true of other public utilities—gas, electric, transit. Our indus- 
trial history shows that we have never had long, continued dynamic competi- 
tion between public utilities. At some stage, they stop cutting each other’s 
throats and combine into monopolies—at the public’s expense. 

If the transportation industry were not regulated, the forces are so powerful 
and the unstabilizing elements so great that only a limited number of giant, 
monopolistic railroad companies would have survived. The Weeks’ report rec- 
ommmendations and H. R. 6141 would open wide the doors to railroad combines. 

Reliance on dynamic competition alone to continue to produce just and rea- 
sonable rates under a wide range of transportation conditions is seriously open 
to question. This conclusion is not mine alone. The Federal Coordinator of 
Transportation, many years ago, stated: 

“Uncontrolled competition in transportation would make rates and charges 
utterly unstable and undependable and invite much the same abuses as existed 
in the railroad ‘rebate’ days * * *. It would be particularly dangerous, if in- 
dulged in by the railroads, because there is still a very considerable volume 
of railroad traffic upon which other forms of transportation do not encroach. 
The tendency, as in the old days, would be to exact the last possible cent from 
such traffic and make rates on the competitive traffic low enough to stifle the 
competition. The other forms of transportation have no such reserves of non- 
competitive traffic to sustain their endurance.” ” 


*Locklin, D. Philip—Economics of Transportation. Richard D. Irwin, Inc., Chicago, 
3d edition, 1947, p. 238. 

” Regulation of Trausportation Agenctes—Report of the Federal Coordinator of Trans- 
portation, S. Doc. 152, 73d Cong., 2d sess., pp. 58-59. 
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The entire history of both rail and truck transportation indicates the 
necessity to consider the behavior of rivals. It indicates that rate cuts will 
be met promptly. Only the regulation of minimum rates can hold rate cutting 
in check. And as previously shown, no such check is provided in the proposed 
bill. 

If there is a rate at which rate cutting will cease without the intervention of 
agreement or regulation, the history of the motor carrier or railroad industries 
does nut seem to have disclosed it. 

Yet by removing the ICC’s present authority to fix minimum reasonable rates 
at a point higher than out-of-pocket costs (if the circumstances required), the 
proposed bills pave the way for destructive competition. A maximum-minimum 
rate range without ICC authority to fix actual rates is useless. It is just as im- 
portant to restrain destructive competition as it is to restrain monopoly. 

As “dynamic competition” becomes more and more successful, it becomes in- 
creasingly static. Successful competition eliminates the unsuccessful competitor, 
and monopoly takes its place. Then prices invariably rise when the successful 
competitor has no rival. 

In the 1930's, did the railroads seek to relax controls or regulation in order to 
meet truck competition? On the contrary, they sought to extend controls to the 
truck industry. They had come to like the “stability” which ICC regulation had 
brought to the rail industry. It was the railroads who urged, perhaps with 
tongue in cheek, that the motor carriers be allowed to enjoy the benefits of Federal 
regulation to the same extent as the rails. Yet now they seek a return to 
“dynamic competition,” which will lead to an unstable freight-rate structure. 

Isn’t it somewhat ludicrous to speak of dynamic competition between the 450 
railroad giants that comprise our railroad system and over 20,000 medium- and 
small-sized trucking firms? Isn’t this a case of the largest and dominant carrier 
system crying “wolf,” in view of the fact that the railroads carry some 51 percent 
of all freight traffic, while the motor carriers have only some 18 percent; ™ that 
54.9 percent of all certificated motor carriers (9,980 firms) have less than $50,000 
gross revenue, in contrast to the 121 class I line-haul railways with revenues of 
over $1 million annually; * and that 92 percent of the motor carriers subject to 
ICC jurisdiction operate less than 10 trucks? 

One is led to wonder whether the railroads’ basic philosophy is that theirs is 
the only transportation system which has to survive; that other modes of trans- 
portation are expendable. Certainly, they have continued their long-standing 
policy of charging what the traffic will bear. With the approval of the ICC, they 
have raised the level of their freight rates 12 times during the past 10 years. 
Rates on agricultural products now average more than 70 percent above the 
1945 level.” 

Does this record forecast lower rates by the rails on traffic which is essentially 
railborne? In view of these Commission-approved rate increases, why do the 
rails suddenly advocate “dynamic competition” and at the same time talk of re- 
ducing rates? Isn’t it logical to assume that rate cuts are intended to drive out 
competition? Won’t these proposals transform freight transportation into a 
private preserve for the railroads? 

We need all forms of transportation, competing with each other under fair and 
equitable ground rules, to produce the lowest rate consistent with the best service. 

Competition exists in today’s transportation system, but it is competition under 
fair and equitable rules for all forms of transport. On this very point, the com- 
mittee may be interested in a statement by Thomas L. Preston, general solicitor, 
Association of American Railroads before the House Committee on Interstate and 
Foreign Commerce on April 24, 1953—just about 3 years ago. Mr. Preston, speak- 
ing in behalf of the railroad industry was testifying in opposition to H. R. 3203, 
the trip-leasing bill: 

“The basic consideration which leads the railroads to oppose this bill is their 
conviction that its passage would in substantial measure defeat the national 
transportation policy declared by Congress in the Interstate Commerce Act, which 


11 Troffie World. March 19, 1956, p. 30. 

22ICC Commissioner Mitchell, Sotere Senate Small Business Committee, December 1, 
os Reply, 1 by sue’ to Senate Small Business Committee on the Interstate Commerce Act, 

ovember 

D Macheting and Transportation Situation, U. S. Department of Agriculture, April 26, 
1956, cover page. 
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is designed to accord to all forms of public transportation including the railroads, 
an opportunity to compete for traffic under fair and impartial regulation.” * 

Implicit in this statement, it seems to me, is an acknowledgment by the spokes- 
man for the railroads that the present Interstate Commerce Act permits the rail- 
roads to compete “under fair and impartial regulation.” 

Why do the rails now claim otherwise? 

The present regulations maintain a healthy competitive balance, in the interest 
not only of the shipping public, but of the carriers as well. Thus, competition is 
controlled, rather than cut-throat. And as a result, freight rates are stable, 
rather than chaotic. 

H. R. 6141, on the other hand, may well lead to cutthroat carrier competition 
and produce uncontrolled rate wars so that freight rate stabilization between in- 
dividual shippers, areas, or territories become impossible to maintain. 

There is no sound reason for believing that today’s competition between dif- 
ferent modes of transport, if freed of restraint under present rules, would not be 
destructive of fair and just shipper rate relations, as was the case prior to 1887. 

Hamstringing other forms of transportation to help the railroads is not the 
way to achieve an economical, efficient, coordinated privately operated national 
transportation system. Only through intelligent regulation can we guard against 
rate-setting which discriminates against commodities, territories, States and 
cities. Inadequately regulated competition may be quite as much of a public evil 
as unregulated monopoly. 

There are countless communities in the United States served solely by trucks. 
If truck lines serving the major cities are weakened by railroad rate cuts, how 
are these small communities which do not have rail or water carriers to receive 
their daily necessities? Will enough trucklines survive to furnish transportation 
to these communities? Will they be able to provide adequate service? Isn’t it 
also likely that both business and consumers in these communities will have to 
pay higher prices? 

Competition in the best interests of a well-rounded transportation system 
should be based on service, not price. You all know the evil effect of price wars, 
particularly on the “little fellow.” The present rules of the game have not meant 
the end of competition, nor have they prevented growth and expansion of all types 
of carriers. 


Summary 

I should like to summarize the main points of this statement. These conclu- 
sions are, in my judgment, based upon sound economic principles and are sup- 
ported both by recognized, independent transportation authorities, and by our 
industrial history. 

If H. R. 6141 and companion bills are passed : 

1. Railroads are likely to obtain a monopoly over intercity freight transporta- 
tion. With unlimited financial resources, the rails can afford to cut rates until 
they have either driven trucks off the road or forced them to sell to the railroads. 
Then, without competition, the rails can use the maximum rates to make shippers 
and consumers pay the costs of the transportation war and whatever the traffic 
will bear in the future. 

2. The development of strong, stable modes of transportation under independ- 
ent ownership, with its impetus for progress, will be jeopardized. 

3. By establishing price as the sole factor in ratesetting, rather than tradi- 
tional “value of service” principles, the existing equitable and stable rate struc- 
ture will be discarded and chaos will probably result. Marketing practices, as 
they presently exist, will be disrupted, since producers will no longer be assured 
that competitors would be required to bear a comparable transportation cost. 

4. Since the ICC will lose virtually all its authority to protect both carrier and 
shipper against unfair rates, smaller shippers and smaller communities will again 
face the disastrous effects of volume and long-haul discrimination. 

Mr. Mohn, vice president of the International Brotherhood of Teamsters, has 
indicated to you the interest of our organization in H. R. 6141. It is worth re- 
peating them, in the light of the foregoing analysis. 

1. The Teamsters’ Union is interested in the continued health and prosperity 
of the industry which provides employment to its members. 


4 Trip Leasing (Interstate Commerce Act). Hearings before the Committee . Inter- 
state and Foreign Commerce, House of Representatives, 83d Cong., 1st sess., on H. R. 3203. 
April 21, 22, 23, O04, 30, and May 7, 1953, p. 232. Emphasis supplied. 
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2. The union is interested in preserving the job opportunities of its members. 

3. The union is interested in securing the highest possible benefits for its mem- 
bers. For this reason, it desires fair and equitable rules which will permit the 
trucking industry to retain sufficient competitive vitality to make progress and 
thereby permit the union to negotiate freely for wage increases and other benefits. 

4, The union is interested in continuance of a privately owned, independent 
transportation system which is not, and will not become, a mere appendage of an- 
other mode of transport. 


Mr. Harris. I have a request from Mr. Thomas L. Preston, vice 
president and general counsel of the Association of American Rail- 
roads, to file a supplemental statement of Mr. Jervis Langdon, Jr., 
on behalf of the association. I might say that this is a statement 
which is the result of a conversation that I had with Mr. Carter Fort 
just before his death, in which he requested that the association have 
permission to file an additional or supplemental statement, and it will 
be received at this point. 

Mr. Hrnsuaw. Is that statement to follow another statement, or will 
it be placed separately ? 

Mr. Harris. I believe it is requested that this statement follow 
the testimony of Messrs. Turney and Aitchison. 

(The statement referred to was inserted as indicated and appears 
on p. 742.) 

Mr. Harris. We have a suppleméntary statement of Mr. James G. 
Lyne to be inserted. Mr. Lyne has previously testified so I suppose 
this will become a part of his other testimony, Mr. Clerk. 

(The statement referred to was inserted following Mr. Lyne’s testi- 
mony and appears on p. 414.) 

Mr. Harris. We have a statement requested by our colleague, Mr. 
Bob Jones of Alabama, for inclusion in the record, a statement of Mr. 
Milton Cummings of Huntsville, Ala. It is a rather voluminous state- 
ment. It may be included in the record. 

(The statement referred to follows:) 


STATEMENT OF MILTON K. CUMMINGS, HUNTSVILLE, ALA. 


SUMMARY 


ANALYSIS OF REPORT OF PRESIDENTIAL ADVISORY COMMITTEE ON TRANSPORT POLICY 
AND ORGANIZATION AND oF H. R. 6141 ANp RELATED LEGISLATION 


The background of the report of the Presidential Advisory Committee on 
Transport Policy and Organization (the Weeks report) is one of pronounced bias 
in favor of railroads and against waterway and highway transportation. The 
study from which it emerged was a response to a memorandum to the Presi- 
dent from the Association of American Railroads pleading for more privileged 
statutory treatment. The working group which participated in preparation of 
the report consisted exclusively of persons with a background or interest in rail 
transportation and of railroad specialists. The report itself proposes drastic 
changes in regulatory law designed to shift the balance of competitive forces 
radically in favor of the railroads and against the interests of water and motor 
carriers. 

The recommendations of the Weeks report are derived from a structure of fal- 
lacious premises as to present regulatory law. The report asserts that present 
regulation is based on the obsolete assumption that the railroads have a monopo- 
ly of intercity transportation. But, in fact, Federal regulation he~ uever been 
based on this as a primary assumption. On the contrary, since 188., regulatory 
law has been more pointedly directed at predatory and destructive competitive 
practices and at the resulting discriminations between shippers and communities. 
The report asserts further that regulation has failed to keep pace with the devel- 
opment of highway and waterway carriage. In fact, however, the portions of the 
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Interstate Commerce Act dealing with railroads have been amended 144 times, 
and the acts of 1935 and 1940 were specifically framed to adapt regulation to the 
development of highway and waterway carriage. The recommendations which 
emerge from the fallacious premises of the Weeks report are necessarily equally 
invalid. 

: it is true that every railroad is a monopoly in the legal sense that it has ex- 
clusive access to a right-of-way acquired through the exercise of eminent domain. 
But, tar more significant to regulation was the prevalence of disorderly rate wars 
between railroads and against water carriage which culminated in the Act to 
Regulate Commerce of 1887. After 1869, railroad history and practice were char- 
acterized by construction subsidies, overexpansion, excess capacity, secret rebates 
to large shippers, predatory ratecutting on competitive traffic, and excessive 
charges on noncompetitive traffic. The resulting commercial and community 
inequities and dislocations led to the public demand for regulation and to the 
Act of 1887. As stated by Commissioner Kenneth Tuggle of the Interstate Com- 
merce Commission in 1955: 

“There is no sound reason for believing that carrier competition today, especially 
between different agencies of transport, if freed from all restraints, would not 
be destructive of fair and just shipper rate relations, as was the case prior to 1887.” 

The rate wars preceding regulation were particularly severe because of the 
ability of the railroads to cut rates selectively, carrying competitive commodity 
movements at less than full cost and recouping the consequent losses by excessive 
rates on noncompetitive movements. The loss rates were especially prevalent 
on water competitive movements, and the ever-recurring rate wars eventually 
destroyed much of the water transportation industry. The intermittent rate 
wars and truces introduced a serious element of uncertainty into agriculture 
and industry dependent on stable and fair transportation costs. 

The Weeks report proposes to iree the carriers to utilize their economic ca- 
pabilities in the competitive pricing of their service. The economic capabilities 
peculiar to railroads are those of predatory and destructive attack. The railroad 
systems were generally completed before the Transportation Act of 1920, so that 
the railroad lines lie along the most advantageous routes wherever the railroad 
promoters choose. By contrast, much of the volume of motor truck transportation 
has come into being since the requirements of certification were imposed in 1935, 
and, in consequence, the motor carrier is limited to routes and commodities ap- 
proved by the I. C. C. This circumstance narrows the area within which a rail- 
road needs to concentrate its competitive attack. Other localities and commodi- 
ties are left in a noneompetitive field where they can be exploited for high rail- 
road profits to finance the rate wars elsewhere. 

The railroads have a proclivity for discriminatory ratecutting built into their 
cost structure. Because so much of their costs are fixed, regard!ess of traffie 
volume, they find it easy to regard only the incremental or out-of-pocket cost as 
the real cost of moving any newly acquired traffic. Therefore, they quote a cut 
rate based only on the out-of-pocket cost and fail to recover the fixed cost. In 
1953, according to the Interstate Commerce Commission, 87 out of 256 commodity 
groups moved at less than fully distributed cost. This is 32.7 percent of the total. 
In fact, in their enthusiasm for ratecutting, the railroads moved 40 commodities, 
or 15.3 percent of the total, at even less than out-of-pocket costs. The resulting 
losses were made up by excessive charges on the remaining 169 commodities. 
Fifty-three commodity groups, or 19.9 percent of the total, moved at charges ex- 
ceeding 150 percent of fully distributed costs, and 8 commodity groups yielded 
the railroads over 200 percent of fully distributed costs. 

By contrast, waterway operators and trucklines have a higher percentage of 
out-of-pocket costs and are compelled to charge rates on all movements exceeding 
fully distributed costs by narrow margins. According to Dr. Ford K. Edwards, 
from 25 to 30 percent of railroad costs are fixed in contrast to only 10 percent 
for water carriers and intercity truck lines. This gives the railroads a major 
rate-war weapon not possessed by their competitors. 

The Weeks report would sharpen this cost-cutting weapon by providing a mini- 
mum rate standard of direct ascertainable cost, presumably the same thing as 
out-of-pocket cost. In representative cases cited herein the Weeks standard 
would permit particular railroads to cut rates by as much as 18 percent below 
minimum rates allowed under the present statute, and thereby to destroy the com- 
petitive waterway and highway traffic. 

Railroad spokesmen complain that other modes of transportation are subsidized. 
Actually, however, the discriminatory rate structure of the railroads constitutes 
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a private subsidy system of major proportions. The losses the railroads take on 
traffic competitive with waterways and truck lines have to be made up from some 
source to avoid bankruptcy. This is substantially the same process as a Govern- 
ment subsidy which compensates a private operation for losses taken on below- 
cost business. The source from which the railroads obtain the subsidy funds 
is the excessive revenue from noncompetitive traffic, a species of private excise 
tax. According to data published by the Interstate Commerce Commission, the 
railroads financed losses amounting to $1,158,494,000 in this manner in 1953, a 
private subsidy of major proportions. By way of comparison, the outlay of the 
Federal Government in 1953 on the 12 major active waterways was only $55,800,- 
000—less than 5 percent as much as the private railroad subsidy. 

One of the most formidable of the economic capabilities of the railroads for 
competitive purposes is large size. The revenue of the average class I rail- 
road in 1953 was about 40 times as great as that of the average motor or water 
carrier. Eight railroads had revenues exceeding $200 million each, ranging 
up to $848 million for the Pennsylvania. The largest intercity truckline in the 
country had revenues just short of $48 million, less than 6 percent as big. Fur- 
thermore, the railroads are much more diversified as to routes served and com- 
modities carried, permitting them to pick off the more specialized small carriers 
by highway and waterway 1 by 1. 

The fallacy of the economic-capabilities doctrine is that in the field of trans- 
portation; the power of the railroads to take business from competing modes 
does not reflect superior efficiency. The fixed cost structure, the private sub- 
sidy system, their overwhelmingly large size, and their diversified traffic are 
eapabilities of economic warfare which are irrelevant to efficiency. Consequently, 
the successful exercise of these capabilities would commonly transfer traffic 
from the more efficient agency to the less efficient. 

Congress was aware of the dangers of the economic-capibilities doctrine in 
the formulation of the Transportation Act of 1940. The recorded deliberations 
of the Congress demonstrate that the provision to foster the inherent advantages 
of each mode of transportation was specifically intended to prevent the exercise 
of destructive economic capabilities. 

The Weeks proposals are especially threatening to the small shipper and the 
small community. Small industrial and mercantile firms are not in a position 
to bargain for cut rates in the manner of the traffic executives of their large 
corporate competitors. Recurrent general rate increases fall heavily on the small 
shipper, and the selective exceptions and retreats from these rates go pri- 
marily to the large shipper. The virtual repeal of the long-and-short-haul clause 
proposed by the Weeks report would be a severe blow to the many landlocked 
communities and farm regions dependent on the railroads. These are the areas 
subjected to the private excise tax of superprofitable rail rates collected to 
finance the private subsidy of competitive traflic. 

Indeed, even the apparently favored large shippers and communities would 
receive only a temporary benefit. The intent of predatory rail competition, if 
unleashed by the Weeks proposals, would be to destroy competitors. Once this 
objective had been achieved, no further motive would remain for the railroads 
to continue the depressed rates, and higher rate levels would be restored. It 
is notable that the Weeks report contains no proposals whatever to heighten 
competition between railroads. 

While proposing to unleash the railroads for attacks upon small carriers in 
other modes, the Weeks report would constrict the other modes even more than 
at present. Thus, the activities of private and contract motor carriers would 
be sharply delimited by redefinition of those terms, tending to place them in the 
more tightly regulated common carrier category. Activities of freight for-. 
warder associations would be curtailed. The bulk commodity exemption for 
water carriers would be repealed. The philosophy of the report is internally 
consistent. It would strengthen the big and correspondingly weaken the small. 

The Weeks report has serious implications as to regional development, In- 
dustrial growth in the South and West has been especially dependent on water- 
way and highway carriage. The Mississippi, the Ohio, the Tennessee, the Cum- 
berland and the Warrior-Tombigbee River systems and the Gulf Intracoastal 
Waterway are main avenues of traffic and are predominantly southern. From 
1946 to 1954 the tons of inland freight moved on the Mississippi and its tributaries 
increased by 69.7 percent, while the carloadings of freight in the Southeastern 
States served by these rivers increased only 9.7 percent. Similar observations 
could be made with respect to the waterways of the West. In the valleys of the 
Columbia, the Missouri, and the Arkansas, water transportation promises to play 
an increasing role in regional development. 
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Highway trucking is of particular importance to the South and the West. 
The four census regions of the East South Central, the West South Central, the 
Mountain, and the Pacific States all have lower average rail trackage density 
than any of the remaining census regions of the country. Therefore, their 
industrial and agricultural development has had to depend much more on high- 
way transportation than elsewhere. From 1940 to 1953, every one of these 
southern and western regions enjoyed a larger percentage growth in highway 
trucking than any of the remaining regions of the country and, at the same 
time, a larger percentage growth in income payments to individuals. The pro- 
posal to attack and constrict the highway trucking industry is thus a proposal 
to block the further economic development of the South and the West. 

The railroads are continuously pleading economic distress. In fact, however, 
their freight business is highly profitable and they are in reasonably good finan- 
cial condition. Over the long run their rates have gone up more than the general 
level of other prices. There is substantial evidence of improvements in rail 
efficiency. These two factors combine to make railroad freight movement a 
distinctly profitable activity. Large losses occur ip the passenger business, bring- 
ing down the general average of rail return on investment. During the 8 years, 
1947 through 1954, the rate of return on freight business alone varied between 
7.1 percent and 10.5 percent, a showing as good or better than that of the leading 
gas and electric utilities of the country. The mileage of railroad now operated 
under receivership is the lowest in many years. Thus, the complaints of the rail- 
roads have no foundation beyond the need to deal constructively with the pas- 
senger problem. 

The Weeks report proposes to repeal the dry bulk commodity exemption on the 
inland waterways so as to bring a large volume of waterway traffic under full 
economie regulation. There is no problem or crisis among the shippers or car- 
riers on the waerways nor in the waterway communities to justify such a step. 
Waterway carriage is by far the oldest mode of transportation. It has served 
the American community since the founding of the Colony of Virginia in 1607. 
During much of its history waterway movement has been the chief mode of 
mass transportation on the continent. Yet the waterways served well, competi- 
tively, and progressively without ever raising any general demand for regulation. 
Not until the railroad financial crisis of the late 1930’s was any of the waterway 
traffic brought under regulation. The only earlier exceptions had been waterway 
movements controlled by railroads and certain regulations as to railroad inter- 
change rates. On the historical record it is clear that water carrier reguiation isa 
product of railroad regulation and railroad complaint. No railroad crisis con- 
fronts the Nation at the present time, so that even this limited reason for insti- 
tuting regulation in 1940 is now absent. 

Waterway carriage is constructively competitive. Regulation would terminate 
this feature of the industry by introducing the requirements of certification and 
operating permit. During the period from 1940 to the end of 1955, less than 
25 percent of operating applications were granted, including those filed under 
the grandfather clause. Thus, entry into the industry would be constricted and 
competition curtailed. 

The history of water carrier regulation thus far indicates something of this 
constrictive effect. On the Mississippi River, the Ohio River, and the Gulf Intra- 
coastal Waterway, the growth in traffic since regulation was instituted in 1940 
has been lowest in the commodity movements subject to regulation. The limita- 
tions of operating rights, the restriction of new entrants into the industry, and 
the resulting effects on rates and service appear a logical explanation of this dis- 
appointing picture. As time passes under regulation, the obstacles to new opera- 
tions become more forbidding. Procedures of application are complex, expensive, 
and time-consuming, and established operators present an array of upposition 
progressively more seasoned and effective. 

Furthermore, operating restrictions would serve as a lever to suppress further 
improvement of the Nation’s navigation facilities and channels. The economic 
justification upon which the Congress authorizes improvements rests upon the 
prospective traffic an improvement will carry. By holding down the volume of 
traffic through restrictive regulation, the prospective benefits can be made to 
appear inadequate to justify further improvement. 

The effect of extending waterway regulation would be detrimental to ship- 
pers and communities, It is noteworthy in this connection that the user panel 
of the Transportation Association of America, consisting of representatives of 
shipping interests, has expressed itself decisively against repeal of the bulk com- 
modity exemptions. 
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The withholding of operating rights of regulated carriers tends to be on the 
basis of physical adequacy of existing facilities. If the present carrier of what- 
ever mode is adequate, new entrance is excluded. This tends to discourage new 
technical innovations and new types of service which might prove themselves 
in competition with the old. The Weeks report refers to the encouragement of 
technical innovation as an objective of its proposals. No objective could be more 
ill served. 

The requirements of operating rights are an attack upon the historic free 
waterways policy of the United States. This policy rests upon basic treaties 
and compacts under which the waterways have served as open public highways 
since the founding of the Nation. These covenants include the Treaty of Peace 
with Great Britain of 1783 and the Northwest Ordinance of 1787. The Northwest 
Ordinance is a compact between the States to remain forever “unalterable unless 
by common consent.” In 1790, Congress extended the same “privileges, benefits, 
and advantages” to the inhabitants of the Southwestern Territory. Successive 
acts of Congress admitting the various States to the Union contained declarations 
that the navigable waters should be common highways aad forever free. Numer- 
ous treaties with foreign countries reaffirm this solemn obligation. 

The improvement and maintenance of the inland waterways as open public 
highways is a sovereign function of government and has always been so re- 
garded. This record of utterance of every President of the United States, be- 
ginning with George Washington and excepting only Polk and Buchanan, sub- 
scribes to this principle. Prior to the time of Abraham Lincoln, the only 
substantive disagreement on this question was whether it was a function of 
State government or of the Federal Government. Abraham Lincoln, himself, 
as Congressman from Illinois, resolved this issue in his classic speech befvre 
the House of Representatives in answer to a veto of an internal improvements 
bill by President Polk. Some of the most emphatic expressions of the respon- 
sibility of government for improvement of waterways, in addition to those of 
Washington and Lincoln, were uttered by Thomas Jefferson, John Quincy 
Adams, John Tyler, Andrew Jackson, Theodore Roosevelt, William Howard 
Taft, Franklin D. Roosevelt, Harry S. Truman, and Dwight D. Eisenhower. 

To keep the waterways free for the use of all without license, permit, 
exclusive franchise, toll, or tax and to improve and develop them to their 
maximum efficiency and usefulness—these have been the foundations of Ameri- 
ca’s waterways policy. By any standard this policy has been an outstanding 
success. The policy was thoroughly studied and evaluated by the President’s 
Water Resources Policy Commission, which reported highly favorable findings 
in 1950. The following statement is representative: 

“On the forty-billion-odd annual ton-miles of freight now moving on the 
inland waterways, the savings estimated by the Army-engineers of 6 mills per 
ton-mile produces an annual total return in excess of $200 million, or 20 per- 
cent on the gross public investment, even after Federal maintenance and oper- 
ation charges are deducted.” 

The growth of the Nation’s population and industries has centered around the 
navigable harbors, lakes, and rivers. In 1950, over 80 percent of all persons 
living in metropolitan areas of 150,000 population or over resided in cities lo- 
eated on nevigable water. Anaiysis shows that about two-thirds of the Na- 
tion’s 1950 population of 151 million resided in counties at least half of whose 
area is situated not over 50 miles from navigable waterways. It might also 
be said that the basic geographical structure of the country has developed with 
reference to water transportation. 

The current development of the region of the Ohio River Valley illustrates 
dramatically the success of the free waterways policy. The present navigation 
system of the Ohio River was completed in 1929. Since that time, the ton- 
mileage carried per year on that river has increased more than 800 percent. 
The results in community growth have been enormous. During the period since 
January 1, 1950, more than $9) billion have been invested in new and expanded 
plant facilities in the Ohio Basin, in addition to immeasurable investment in agri- 
cultural, mercantile, and commercial facilities. Since 1929, the per capita in- 
come of the valley has gone up over 221.8 percent, as compared with an in- 
crease of only 211.8 percent for the Nation as a whole. The entire navigation 
system of the river prior to 1929 cost only $150 million. In comparison to this 
modest figure, the benefits to the Nation are beyond calculation. 

Among the principal beneficiaries of low-cost water transportation are other 
modes of carriage, notably railroads, trucklines, and airlines. Water trans- 
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portation provides a tremendous stimulus to industrial growth, and the in- 
dustries utilizing waterway movement are large customers of railroads, truck- 
lines, and airlines, as well. During the period of his own great service to water- 
way development, Herbert Hoover repeatedly commented on this phase of water 
transportation. 

The proposals of the Weeks Committee, if adopted, would constitute a re- 
pudiation of our historic free waterways policy in that the licensing and rate 
contvot provisions ot the Interstate Commerce Act would be extended to transpor- 
tation of bulk commodities which comprise an important part of traffic on the 
inland waterways. Furthermore, the unleashing of the “economic capabilities” 
of railroads to engage in selective rate wars could have no other effect than 
the destruction of a large volume of waterway traffic as it did in the 19th 
century. 

The adverse consequences of any policy tending to increase water transport 
costs or to constrict its development would be widely felt throughout the econ- 
omy. Water transport has provided an economic means of shipping large vol- 
umes of petroleum and petroleum products at low cost by small refiners and 
marketers who cannot obtain capital necessary for pipeline construction. Bi- 
tuminous coal is another illustration. Any coal-producing area is acutely sensi- 
tive to transportation costs because transportation is a much greater burden on 
coal marketing than on the products of most other industries. Certain regions 
are especially dependent on water shipment, particularly West Virginia and 
Kentucky which have to ship more than 90 percent of their coal to outside mar- 
kets. The coal mining economy of southern West Virginia and eastern Kentucky 
rests directly on low-cost Shipment via the Ohio River and the rail-Great Lakes 
routing to western markets. 

Still another illustration is that of the steel industry of the Pittsburgh area 
and the rest of the upper Ohio Valley. This region is the major “steel surplus” 
area of the United States, and its continued prosperity is directly dependent on 
low transportation costs to remote markets. In 1954, approximately 22 percent 
of the total output of finished steel in the upper Ohio Valley was shipped via the 
Ohio River. 

The constriction of waterway traffic would be damaging not only to industry, 
but to agriculture as well. One example is the movement of feed grains trom 
the grain-surplus regions of the upper Mississippi Valley to the animal feeding 
economy of southeastern farms. In 1954 the tonnage of grain moved on the 
Mississippi River had increased to 272 percent of that moved in 1948. This traffic 
at low cost helps farmers both in the grain surplus regions and in the animal 
feeding regions, and to raise its cost and obstruct its progress would penalize 
agricultural welfare over broad areas of the South and the West. 

Because so much of the transportation of fuels on the rivers is destined for the 
production of electricity, the penalties of the Weeks proposals would be widely 
extended throughout the communities of the river valleys. Higher delivered 
costs of fuel are quickly converted into higher electricity rates through the fuel 
adjustment clause of utility contracts. The number of people who would be 
affected would be very great. For example, at the beginning of 1955, the number 
of homes in the Ohio Valley (excluding the Tennessee Valley) using electricity 
stood at 4.7 million. The adverse effect on farm welfare is especially note- 
worthy. In the Ohio Valley just 1 electric utility added 11,600 rural customers 
in 1953 alone, and the average use of current per farm went up 9.3 percent. The 
waterway transportation of fuels is basic to this vital service, and the Weeks 
proposals adverse to water transportation are thus a threat to broad sections of 
the community. 

The present program of modernization of the navigation system of the Ohio 
River would be seriously threatened by the Weeks proposals. Because present 
volumes of traffic are badly overtaxing the obsolete facilities completed in 1929 
and earlier years, the continued adequacy of navigation service is dependent upon 
the current modernization program. But under the proposed system of preda- 
tory railroad rate cutting and operating restrictions, the new work could not 
= awe as readily, with disastrous consequences to the future of the river 

stem. 
oul is submitted that in its proposals to unleash destructive attack upon the 
sma | competitors of the railroads, particularly upon the truckers and the barge 
lines, the Weeks report is prejudicial to the interests of small communities, 
farmers, and small shippers. It would deprive the Nation of the benefits of low- 
cost water transportation, discourage development of the waterways, and cause 
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serious dislocations of industrial and commercial establishments dependent upon 
water transportation. Finally, in its fostering of railroad monopoly, it would 
have the long-run effect of imposing upon the public a heavy burden of increased 
transportation costs. 

The report should be rejected by the Congress. 


AN ANALYSIS OF THE REPORT OF THE PRESIDENTIAL ADVISORY COMMITTEE ON 
TRANSPORT POLICY AND ORGANIZATION AND OF H. R. 6141 AND RELATED 
LEGISLATION 

PART I 


Background of the Weeks report 


The report of the Presidential Advisory Committee on Transport Policy and 
Organization proposes drastic changes in the national transportation policy and 
in the substantive provisions of the Interstate Commerce Act, designed to shift 
the balance of competitive forces radically in favor of the railroads and against 
the interests of motor and water carriers. 

This report was issued in April 18, 1955, by a committee consisting of Sinclair 
Weeks, Secretary of Commerce, chairman; Charles E. Wilson, Secretary of De- 
fense; Arthur S. Flemming, Director of the Office of Defense Mobilization, as 
full members, and George M. Humphrey, Secretary of the Treasury; Arthur E. 
Summerfield, Postmaster General; Ezra Taft Benson, Secretary of Agriculture; 
and Roland R. Hughes, Director, Bureau of the Budget, as ad hoc participating 
members. 

The working group which participated in the preparation of the report con- 
sisted of seven men representative of large rail shippers, railroad security banking 
houses, lawyers and economists specializing in railroad matters.’ Not one of the 
working group members had specialized knowledge or experience in waterway, 
pipeline, motor vehicle or air transport. As a whole the experts mainly relied 
upon by the Committee were not fairly representative of the competitive and 
public interests involved. 

The transportation study of the Weeks committee was initiated in response to 
a memorandum presented to the President by the Association of American Rail- 
roads under date of March 17, 1954, and entitled, Government Policies Adversely 
Affecting the Railroads. 

The gist of this jeremiad is that the railroads are in dire condition because of 
unfair treatment at the hands of the Government; that they must be regulated 
less and their competitors regulated more; that the tax burden on their competi- 
tors should be increased or that of the railroads reduced; and that their competi- 
tors should be subjected to user charges to eliminate all subsidies or the rail- 
roads should be subsidized in equivalent manner. Failure to do these things, 
said the memorandum, would probably result in a “railroad financial crisis.” 

Under date of March 22, 1954, the President directed his Administrative As- 
sistant, Mr. Gabriel Hauge, to analyze and report after consultation with each 
Government Department mentioned in the railroad memorandum. The upshot 
was the creation of the Cabinet Committee. Its report follows closely the recom- 
mendations of the Association of American Railroads.’ 


Fallacious premises of the Weeks report 


The recommendations of the report are based upon several premises, put for- 
ward as historical fact, which will not bear critical scrutiny. These fallacious 


1(1) Director of the 7-man working group was Arthur W. Page, formerly vice president 
of A. T. & T. and now a business consultant and a director of at least 6 top industrial firms. 

(2) George Roberts, lawyer. He served the Reconstruction Finance Corporation as a 
special counsel, 1932-33, on railroad loan applications. 

(3) Charles Henry Beard, general traffic manager for Union Carbide and Carbon Corpo- 
ration. He began his career with the Southern Pacific Railroad. 

(4) Charles L. Dearing, economist with the Brookings Institution, Washington, D. C. 
He was formerly associated with Secretary of Commerce Sinclair Weeks and held the post 
of Deputy Under Secretary for Transportation. 

(5) Fairman Rogers Dick, investment banker. Active in rail securities and served the 
American Association of Railroads as financial adviser. He is also a director of the 
Boston and Maine Railroad. 

(6) Arthur C, Schier, General Foods vice president in charge of traffic. He began his 
career with the Southern Pacific Railroad. 

(7) Ernest William Williams, professor, Columbia University, specialist in rail 
transportation. 

* Presentation of the Association of American Railroads to the Working Group of the 
Presidential Committee on Transport Policy and Organization, Washington, D. C., October 
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premises form a prejudicial pattern on which the Committee’s whole case stands 
or falls. 

The Committee states that: “As late as 1920, the railroads held a virtual monop- 
oly of intercity transportation with the exception of areas served by water.” 
But since that time, other modes, including highway trucking, pipelines, and 
waterways, have undergone a tremendous growth so that “pervasive competition” 
now prevails. However, states the Committee, “Government has failed to keep 
pace with this change,” and, with regard to regulation, “the underlying concept 
of this regulation has continued to be based on the historic assumption that trans- 
portation is monopolistic * * *.” Inasmuch, therefore, as regulation is now based 
on the obsolete assumption that transportation is monopolistic, all that needs to be 
done, according to the Committee, is to relax that regulation and allow the new 
forces of dynamic competition to have free play. This bundle of misconceptions 
may earry a certain plausibility to the unreflective reader, but it bears little re- 
lationship to the actual facts of transport regulation. 

Neither in 1920, nor at any previous time, was railroad monopoly the primary 
concern of Federal regulation. A railroad does have a monopoly, of course, in 
the sense that it traverses a right-of-way acquired by the right of eminent do- 
main and to which it has exclusive access. But, in the economic sense, railroads 
have always been intensively competitive, both in 1920 and at all previous times 
in their history. The Act to Regulate Commerce of 1887 was primarily concerned 
with destructive competition between railroads and with the resulting rate dis- 
criminations and irregularities. Subsequent legislation was likewise focused on 
these competitive evils and seldom directed primarily at railroad monopoly. Fur- 
thermore, in saying that “Government has failed to keep pace” with the emerg- 
ence of newer forms of competition, the Committee denies the whole history of 
governmental activities and legislation since 1920. Since 1920, there have been 
numerous amendments and extensive revisions of regulatory law. The most sig- 
nificant of these have been specifically directed at adapting the structure of regu- 
lation to the competitive growth of the various modes of transportation. At all 
times this coordination has been directed toward restraint of the gravitational 
pull toward destructive competition to which railroads are especially susceptible. 
Thus, the committee’s recommendations to relax these restraints have no founda- 
tion either in the logic of regulatory history nor in the requirements of the 
present time, 


The limited aspect of railroad monopoly 


This loose handling of regulatory history and principles by the Committee is so 
basic that the most salient points deserve closer attention. Apart from the impli- 
cations of exclusive rights-of-way, relentless competition has always been as 
much a feature of railroad operation as monopoly has been. In a strict legal 
sense, of course, every railroad is a monopoly, having exclusive rights to operate 
its rolling stock over its particular right-of-way. In return for this privilege 
buttressed by the delegated power of eminent domain, the railroads are treated as 
agents of the sovereign and subject to regulation as such. 

“Our highways are arteries of commerce, and as such are arms of the Govern- 
ment. The transport companies using these highways are strictly public utilities— 
their first duty is to the public. Providing the highways of a Nation is an act 
of sovereignty. These highways may be provided by the Government itself or 
by private individuals under the sanction of Government. If duty is delegated to 
a private individual, that individual, whether person or corporation, is the agent 
of the Government and acts subject to the well-known laws of agency.” * 

The legal status of the railroads as private monopolies discharging govern- 
mental responsibilities has an important bearing upon the proper scope of the 
regulatory controls which should be imposed upon them. Only in this limited 
sense was the Weeks Committee correct in its reference to railroad monopoly 
as a basis for past regulation. 


Early competitive excesses as the basis of regulation 


Far more significant was the prevalence of disorderly and destructive com- 
petition of which the Committee professes ignorance. The facts are that ruth- 
less, cutthroat competition among the railroads and between them and the water 
carriers gave rise to the public demand for Federal regulation culminating 
in the Act To Regulate Commerce of 1878. An extravagant public enthusiasm 


*I Knorst, Interstate Law and Practice 3 (1953, citing City of Spok . North 
Pacific Co., 15 I. C. C. 376. : , Pe eee 
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for railroad construction after 1869 resulted in excessive grants of privileges 
to promoters of railroad schemes to organize at pleasure and select their own 
lines. Public funds in the form of loans and grants were lavishly bestowed to 
finance railroad construction, in the confident expectation that any railroad 
would prove remunerative and would compensate the public in indirect advan- 
tages. 

Reality soon disappointed these sanguine hopes. A large part of the invest- 
ment, both public and private, was lost. In 1887, 108 roads, representing 11,066 
miles, were in the hands of receivers. After 1869 the excess capacity in the 
railroad plant had produced a severe competitive warfare, characterized by 
predatory rate cutting on competitive traffic, secret rebates, and special con- 
cessions to large shippers, and excessive charges on noncompetitive traffic. In 
this melee, the boat lines were driven from the waterways through a combina- 
tion of factors, including selective reduction of railroad rates in competition 
with water routes; acquisition of steamboat lines to stifle competition ; and re- 
fusal to prorate on through routes when freight would naturally move partly by 
rail and partly by water.’ 

After reviewing the historical record, Commissioner Kenneth Tuggle of the 
Interstate Commerce Commission in an address before the Association of Inter- 
state Commerce Practitioners in New York City on May 5, 1955, stated: 

“From this evidence, particularly the language from the original Senate re- 
port and the act itself, it must be concluded that one of the main reasons for 
regulation was to outlaw cutthroat carrier competition—the kind of uncon- 
trolled ‘rate wars’ which made it impossible to maintain any degree of stabili- 
zation in freight rates between individual shippers, areas, or territories. The 
carriers themselves were greatly benefited by the substitution of regulations for 
the ‘law of the jungle’, under which not the fittest but the most ruthless survived. 

“From its beginning the transportation industry has been famed for rugged— 
and sometimes ruthless—competition. This can be illustrated by the historical 
note that the ship on the first voyage of the English East India Co. carried 1 
eannon for each 13 tons of freight, and took its return load of pepper away from 
a Portuguese ship instead of going to India and getting it. 

“There is no sound reason for believing that carrier competition today, espe- 
cially between different agencies of transport, if freed of all restraints, would 
not be destructive of fair and just shipper rate relations, as was the case prior 
to 1887. The need for wise regulations, in the interest of the carriers as well 
as the public, frequently is just as great between carriers in the same agency 
as between different agencies of transport * * *,” 

It is not surprising, therefore, that the Interstate Commerce Commission in 
its letter of December 22, 1955, to the chairman of the House Committee on 
Interstate and Foreign Commerce, commenting on H. R. 6141° coucluded that 
the underlying thesis of the Weeks Committee—that regulation is based on the 
assumption that transportation is monopolistic—‘is based upon a misconception 
of the true situation.” As the Commission put it: 

“The history of transportation regulation in the United States shows clearly 
that unregulated or inadequately regulated competition may be quite as much a 
public evil as unregulated monopoly. * * * The most important amendments to 
the Interstate Commerce Act irom 1887 to the present time have been in the nature 
of restraints on that competition.” 


The record of regulatory adaptation.to new competitive modes 


The second half of the underlying assumption of the Weeks report is equally 
fallacious, namely that regulatory policy has failed to keep pace with changing 
conditions in the transportation industiy. Since its original enactment, part I 
of the Interstate Commerce Act has been amended 144 times; and parts LI, ILI, 
and IV, extending regulation respectively to motor carriers, water carriers, and 
freight forwarders, have been added. 

Far from indicating any lack of awareness on the part of Congress of the in- 
crease in intermodal competition in transport service, as the Weeks Committee 
contends, the two major amendments in 1935 and 1940 were designed specifically 
to deal with the necessity created by the growth of motor vehicle freight service, 
the development of pipeline and air transport and the renaissance of the water- 
ways, for coordinating the various modes of transportation into a sound national 


#Knorst, 'nterstate Commerce Law and practice, XITV—XXI. 

5 Report of National Waterway Commission filed with the Congress, March 25, 1912. 

®The Commission filed an identical letter with the chairman of the Senate Interstate 
and Foreign Commerce Committee regarding S. 1920. 
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system. Thus in the declaration of policy prefacing the Motor Carrier Act of 
1935, the Congress expressed for the first time the principle of preserving the 
inherent advantages of a mode of transport against unfair and destructive com- 
petitive practices. Its expressed purpose is to “improve the relation between, 
and coordinate transportation by, and regulation of, motor carriers and other 
carriers.” As of 1985, this was an explicit and emphatic modernizing of regulation 
to meet the new competitive conditions. 

Shortly thereafter in its report of 1938, the Interstate Commerce Commission 
called attention to the seriousness of the railroad problem reflected in severe 
losses in traffic volume and an overall operating deficit of $87,468,000, with rail- 
roads representing 31 percent of total mileage either bankrupt or in receivership. 
After referring to a number of contributory factors, the Commission cited the 
great increase in competition from other forms of transportation as the principal 
cause of the railroads’ plight. The country, said the Commission, had experienced 
a transportation revolution in a short period of time. 

The Commission observed clearly that, as of 1938, transportation by motor 
vehicle had reached large proportions. With improvements in the inland water- 
ways, volumes moving by barge were growing. Pipeline movements were increas- 
ing and motor transportation of passengers had greatly expanded. A vast in- 
crease in the supply of transportation facilities had taken place without coordi- 
nation, plan, or direction. All forms of transport, except the pipelines, were 
suffering from inadequate earnings. Carriers did not confine their activities to 
operations for which they were best fitted or where they might compete on fairly 
equal terms. Instead, all were engaged in a savage fight for business without 
much regard for the costs of providing the service. The Commission found that 
keen competition existed in many cases even though one form of transportation 
had a clear, often a large, cost advantage. The results were disastrous to all. 

The details of the Commission’s recommendations need not detain us.’ 

The Commission’s general summary of its position is as follows: 

“The essence of the situation is that a virtual revolution in transportation 
has occurred within a comparatively short period of time. No more extraordinary 
development of transportation facilities has ever been seen than has taken place 
in this country in the past 20 years. The results of this revolution have not been 
consolidated, and the revolution still progresses with attendant confusion and 
disturbance. There is need of readjustments between and within the different 
branches for the transportation industry, for consideration of present tendencies 
and their probable results, for the avoidance of uneconomic and wasteful practices, 
and in general for the determination, creation, and protection of the conditions 
most favorable to the development of a transportation system which will best 
serve the public interest. There is a field here both for continuing study and 
research and for active, aggressive, and consistent leadership on the part of the 
Government which has never been oceupied. The real problem is to fill that void 
in the best possible way.” 

To much the same effect were the recommendations of the Committee of Six 
appointed by President Franklin D. Roosevelt in 1938 to survey the general trans- 
portation situation. The principal proposal of this Committee, consisting of 3 
representatives of railway management and 3 representatives of railway labor, 
was that the Congress adopt a national transportation policy. Their draft in- 


7The Commission’s recommendations are summarized as follows in Westmeyer, Eco- 
nomics of Transportation (1952), at pp. 158 and 159: 

“In its annual reports for 1938 and 1939 and in a special report submitted to Congress 
on March 20. 1939, the Interstate Commerce Commission made a number of recommenda- 
tions for further legislation. For one thing, the Commission recommended that its regu- 
latory activities be extended to inc'ude the regulation of water carriers. It proposed 
changes in the consolidation provisions of the law to encourage consolidation or other 
forms of coordination to eliminate or reduce unnecessary competitive expenses. It recom- 
mended certain minor changes*in procedure which would enable it to speed up its work. 
It believed that Congress should provide for an examination of the relative economy and 
fitness of the various types of carriers with a view to encouraging the use of each to per- 
form those transportation services for which it was hest suited, at the same time avoiding 
such uses as would be merely harmful to azencies better suited to the work. Such a study 
also might discover and lead to the development of many opportunities for the joint and 
cooperative use of all. It expressed approval of proposals to eliminate land-grant rate 
reductions on Government traffic, to relieve the railroads of disyronortionate burdens of 
the cost of grade-crossing eliminations. and the cost, in excess of direct benefits derived, 
of bridge changes necessitated by inland waterway improvements.” 

“Steps should be taken,” continued the Commission, “to press the reorganization of 
bankrunt railroads to an early completion. and the possibility of voluntary readjustment 
of the financial structures of some lines not in bankruptcy was suggested. Expenses micht 
& Sia by wage reductions, but that was a matter outside the jurisdiction of the 

ommission.” 
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cluded the famous injunction that the Interstate Commerce Act be so adminis- 
tered as to preserve the inherent advantages of each mode of transportation sub- 
ject to the act. Here, then, as of 1938, was another recognition of the new com- 
petitive conditions in transportation. But, a more emphatic adaptation to the 
competitive “revolution” was the enactment of the national transportation policy 
in 1940.5 Although the national transportation policy was adopted by Congress 
in substantially the form drafted by railroad representatives,’ the interpretations 
placed upon it in the congressional debate gave it a meaning which reflected the 
widely felt needs for dealing with the national transportation problem as a whole, 
rather than specifically from the point of view of the railroads. As noted above, 
changes in the transportation industry since the last comprehensive revision of 
the Interstate Commerce Act in 1920 had been fundamental and far reaching in 
their effects. The Interstate Commerce Act as adopted in 1940, embodying the 
national transportation policy, was a thoroughgoing revision of regulatory law 
to meet these changes. The Weeks Committee implies that it was never enacted. 

This history is a complete refutation of the contention of the Weeks Committee 
that regulation “has continued to be based upon this historic assumption that 
transportation is monopolistic” and that “adjustment of regulatory programs and 
policies to these competitive facts is long overdue.” 'The purpose and effect of 
the Transportation Act of 1940 was to protect the transportation industry from 
destructive competition, not to restrain monopoly. 


The perils of relaxing competitive restraints 


Having erroneously concluded that “pervasive competition” in the transporta- 
tion industry is a recent phenomenon and that existing governmental policy is 
adapted to the monopolistic conditions of a bygone era, the Committee proceeds 
to the startling conclusion that “intensified competition” should be dealt with 
by relaxation of regulatory restraints on the “common carriers.” (This term is 
obviously a euphemism for “railroads.” Water and motor carriers seek no such 
delusive “privileges” as the Committee would confer upon them.) 

“The market” should now “determine the appropriate use of each form of trans- 
portation” and the “common carriers” are to be accorded greater freedom for 
“competitive experimentation.” This will result according to the Committee in 
large economies (billions of dollars) to the public as traffic moves in accordance 
with the “real economic capabilities of the several types of carrier.” 

Through relaxation of controls, among the several modes of transport to deter- 
mine the distribution of traffic in reliance on “the market”, the Committee ex- 
pects that a national transportation system will be achieved which “best meets 
the needs of the public,” presumably “at the lowest cost in the expenditure of 
manpower and the scarce resources.” 

It is well to recall that experience has already demonstrated the fallacy of this 
theory in the transportation industry. Unrestrained competitive activities on the 
part of the railroads literally destroyed the inland water carriers during the 
last quarter of the 19th century. The public was thereby deprived of the econ- 
omies and benefits of low-cost water transportation. In the report of the famous 
National Waterway Commission, referred to above, it is made abundantly clear 
that the railroads were able to achieve this competitive triumph at the expense 


®The national transportation policy as finally adopted is as follows: It is hereby de- 
clared to be the national transportation policy of the Congress to provide for fair and 
impartial regulation of all modes of transportation subject to the provisions of this act, 
so administered as to recognize and preserve the inherent advantages of each ; to promote 
safe, adequate, economical, and efficient service and foster sound economic conditions in 
transportation and among the several carriers; to encourage the establishment and main- 
tenance of reasonble charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practions: to anon. 
erate with the several States and duly authorized officials thereof; and to encourage fair 
wages and equitable working conditions—all to the end of developing, coordinating, and 
preserving a national transportation system by water, highway, and rail, as well as other 
means, adequate to meet the needs of the commerce of the United States, of the Postal 
Service, and of the national defense. All of the provisions of this act shall be adminis- 
tered and enforced with a view to carrying out the above declaration of policy. 

®°The phrase “to encourage the establishment and maintenance of reasonable charges 
for transportation services, without unjust discriminations, undue preferences or advan- 
tages, or unfair and destructive competitive practices” was not contained in the report 
of the Committee of Six but was later added to the declaration of policy contained in the 
railroad sponsored a (H. R. 4862, 76th Cong., 1st sess.). The phrase “to coop- 
erate with the several States and duly authorized officials thereof’ was not contained in 
any proposal by the railroad interests. While the Committee of Six had suggested the 
language “the end of promoting, encouraging, and insuring the development of a national 
transportation system,” this phrase was modified so that in the statement of national 
transportation policy, it now reads “to the end of developing, coordinating, and preserving 
a national transportation system.”’ 
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of the public interest because of their power selectively to cut rates on competitive 
routes compensating for their revenue losses on noncompetitive traffic. Writing 
in 1885, Arthur T. Hadley, outstanding authority on railroad transportation, re- 
ported on the railroad rate wars which began in 1869 and their effect on water- 
way traffic,” as follows: 

“These wars on a large scale began in 1869, when the New York Central and 
the Pennsylvania each had obtained virtual control of its Chicago connection. In 
1868 rates from Chicago to New York stood at $1.88 per 100 pounds for first-class 
goods, and $0.82 for fourth-class. In the summer of 1869 they fell, under the 
stress of competition, to a common rate of $0.25 per 100 pounds on all classes. 
With railroad methods as they existed at the time, such a reduction could not 
be maintained, and in the following years (1870-74) they were at least nominally 
kept at figures of $1.00-$1.50 for first class, and $0.60—$0.80 for fourth. Put in 
the year 1874 a new element of disturbance appeared. The Baltimore & Ohio 
secured its Chicago connection and almost immediately afterward the Grand 
Trunk began operations as a competitor on a line connecting Milwaukee and 
Detroit with the northern Atlantic ports * * *. The year 1875 was passed in 
feverish excitement ; 1876 saw the beginning of a wild railroad war. First-class 
rates were quoted at 25 cents per hundred, fourth class at 16 cents; actual rates 
went much lower. 

“It is needless to say that railroad profits fell rapidly. But the effects went far 
outside the circle of railroad stockholders. The canal lost business und the 
reduction of tolls which it hurriedly made could not prevent this loss.” After the 
loss of traffic by the waterways, the railroads established a truce in 1877, pooling 
both the east-bound and west-bound traffic. Rates were increased. As to the 
effect on the waterways Hadley comments: 

“One result of this settlement was an increase of traffic by water. The business 
of the Mississippi River, stimulated as it was by the construction of jetties at 
its mouth, grew enormously. Even the traffic on the Brie Canal revived for the 
time being.” 

Nevertheless, the rate wars were resumed in 1881 and with respect to this 
period, Hadley refers again to the effect on the waterways: 

“Matters finally settled back in the same general arrangement as before. But 
one thing became clear. The water routes could not compete with the railroads 
at the railroads war rates. The railroad war of 1881-82 had checked the develop- 
ment of Mississippi River traffic, and had rapidly cut into that of the Erie Canal. 
The complete abolition of tolls on the latter was almost a matter of necessity ; and, 
when it came, it did not suffice to protect the canal business in the face of a 
renewed railroad war.” 

Professor Russell E. Westmeyer, professor of business administration at the 
University of Arkansas, summarizes the undesirable consequences of the railway 
price cutting as follows: ** 

“Unfortunately, the undesirable consequences of destructive competition were 
more numerous and more significant than the desirable ones. The rapid succes- 
sion of rate wars, peace agreements, and more rate wars introduced an element 
of uncertainty into business activity, since businessmen found it difficult to plan 
ahead or to quote prices for future delivery when they did not know in advance 
what freight rates they would have to pay. Another none-too-happy consequence 
of the rate wars was the fact that rate cuts were not applied uniformly to all 
communities and to all shippers, with sometimes disastrous results to the less 
favored communities and shippers. Rate cutting was a contributing factor to 
the bankruptcy of a number of lines with attendant losses to railroad security 
holders. It also contributed to the decline of river and canal transportation. 

“Boat line operators found it impossible to meet the deep cuts in rates, and the 
railroads discovered that it was worthwhile to carry much low grade freight 
which formerly had been left to water carriers. Finally, the excesses of com- 
petition led to serious attempts to bring it under control and ultimately to a 
movement toward monopoly.” 

Contrary to the implications of the Weeks report, the United States has had 
a long and costly experience with competition between modes of transportation. 
In the absence of regulatory restraints, the result was the killing off of waterway 
traffic coupled with shocking losses to railroad investors following upon the un- 
limited predatory rate cutting by the railroads. Ignoring the lessons of the past, 


1 Hadley. Arthur [., Railrvad Transportation, G. P. Putnam and Sons, New York and 
London. 1888. pp. 93-94. 
20a Economies of Transportation, p. 82. 





1384 TRANSPORTATION POLICY 


the Weeks Committee blandly asserts that “full competition” in the transportation 
industry is the solution of its problems. In fact, the same competitive forces 
which wrought such widespread havoe and which destroyed the small, although 
efficient, waterway operator in the 19th century may be expected to resume their 
destructive career once the restraints which brought them under leash in 1887 
were removed. 


“Economic capabilities” of railroads and rate discrimination 

The Weeks Committee proposes “that common carriers are to be permitted 
greater freedom, short of discriminatory practices, to utilize their economic e¢a- 
pabilities in the competitive pricing of their service.” The expression, “short 
of discriminatory practices,” is an evasion of the fact that even under present 
restraints railroads engage in widespread discriminatory rate fixing. Relaxation 
of present restraints could have no more pronounced effect than to extend the 
discriminatory feature of rail rates. The “economic capabilities” of railroads, 
which the Committee wishes to see released upon other modes of carriage are 
precisely those of advantageous routing, overwhelming size, and selective rate 
fixing, the essential ingredients of discrimination. 


Railroad routing advantages 

(a) The railroads have a tremendous routing advantage over the waterways 
and the highway carriers. The railway network was substantially completed 
before 1920," prior to the enactment of the provisions of the Transportation Act 
of 1920 requiring determination by the Interstate Commerce Commission that a 
proposed line was required by the public convenience and necessity.” 

Railroads had been permitted and encouraged by enormous public subsidies in 
the form of land grants, stock and bond subscriptions, etc., to construct their 
lines wherever they pleased, aided by the delegated sovereign power of eminent 
domain. They were free to choose their routes as considerations of traffic, cost, 
and operating convenience might suggest. Today they blanket the Naticn with 
a network of 221,098 miles of first main track. 

In contrast, the navigable inland waterways of the Nation are only 28,996 miles 
in extent. Operations of water carriers are and always have been continued to 


such navigable channels as the Congress sees fit to provide in the light of the public 


interest. And while the modern highway system suitable for motortruck opera- 
tion is approximately 3,300,000 miles in extent, it has been constructed in rela- 
tion to public demands for facilities for private motorcars, farmers access roads 
and other considerations. Suitability for motor freight has not generally been 
a decisive factor in highway construction and the truckers must take the system 
as they find it. 

But much more important is the fact that rail service is substantially coexten- 
sive with truck service at the vast majority of points of any significance, while 
truck service, especially for the longer hauls, is not available at many points 
served by rail. This means, of course, that the railroads are in a positivn to 
engage in selective rate cutting along particular routes competitive with the 
trucklines, while maintaining or increasing rates along other routes or between 
other points where truck competition is not a factor, without fear of retaliation. 
Whereas the railroads had completed the selection and construction of their 
right-of-way systems prior to the act of 1920 and, therefore, under little restraint 
as to location and extent, the motor carrier is sharply restricted by his operat- 
ing rights. Much of the motor-carrier traffic has come into being since 1935 
when the requirements of certification and permit were enacted into law. The 
res hs of Investigation and Research “ commented upon this circumstance as 

ollows: 

“Conclusions on the wisdom of the present pattern of restrictions upon motor 
carriers.—To summarize the analysis of the pros and cons for the present highly 
restrictive policy of the Government, the almost certain effect of several types 
of operating restrictions, in particular those which confine carriers operating 
nonspecialized equipment to one or a few commodities and to one-way or through 
hauls and these and other carriers to circuitous routes and narrow origin or 
destination territories, is to make the restricted carriers less efficient or less 
profitable, or both. 


1 Russell Westmeyer, Economics of Transportation, p. 44. 

: pilerstagy Compares Act, Rt. sec. i. ar. 18. 

: oard of Investigation an esearch, Federal Regulatory Restrictions Upon Motor and 
Water Carriers, S. Doc. 78, 79th Cong., 1st sess., 1944. . 
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“The facts that a high proportion of all intercity carriers are restricted nar- 
rowly and that tight limitations reflect specialized equipment and service needs 
in only a small percentage of the cases suggest that the empty mileage, idle-truck 
days and other wastes which result must comprise considerable totals, even 
considering the leasing and intrastate-traffic offsets. 

“The restriction of motor-carrier-operating rights both as to geographical 
points and as to commodities, leaves the railroads in a noncompetitive position 
in selected situations, where motor-operating rights have been withheld. On 
these, rates are fixed at high levels and pay the cost of competitive rate cutting 
elsewhere.” 

(b) This condition is an important reason why a substantial portion of rail- 
road traffic, the Weeks report to the contrary notwithstanding, is not com- 
petitive. 

Thus Mr. Joseph B. Eastman in a statement before the Senate Committee on 
Interstate and Foreign Commerce, June 15, 1943, said: 

“Railroads are to a very considerable extent natural monopolies. So far as 
railroad service is concerned, they serve exclusively many and usually most of 
the points on their lines. Competition from other railroads is encountered only 
at some of the points, these being in general the larger communities * * *. The 
competition which railroads encounter from water carriers, pipelines and air 
carriers is likewise confined to a comparatively few points. While the present 
competition from metor carriers is far more general in its incidence, there still 
remains a large volume of traffic which is substantially immune from this 
competition.” 

The overwhelming volume of railway traffic, as compared with the quantities 
moving by any other means of transportation is strong supporting evidence for 
this conclusion. Thus in 1954, slightly less than 50 percent of all intercity ton- 
miles of for-hire and private traffic moved by rail, a negligible decline from the 
preceding year; while motor transport, the next largest volume, accounted for 
only 19 percent; oil pipelines for 15.9 percent; and inland water carriers, in- 
cluding the Great Lakes, only 15.4 percent. 


Prevalence of rail rates at less than cost 


(c) Under present regulatory practices, railroads are allowed to set rates at 
considerably less than cost, whereas highway and waterway carriers must charge 
fully distributed cost. In rate-cutting competition, this places the railroads 
at a great advantage, one which is widely exploited. The recommendations of 
the Weeks report would extend this advantage. The inclination of railroads 
to cut rates below costs is explained by the cost structure of their operations. 

Railroads are characterized by a high proportion of fixed or constant costs 
in relation to total costs, as contrasted with highway and water carriers which 
have relatively high variable or direct costs in relation to total costs. These 
relationships are determined primarily by variations in the investment in 
fixed assets required to produce the service. Thus the plants of railroads are 
to an important extent represented by capital irretrievably committed to a single 
purpose. The ratios of so-called ratemaking value (depreciated investment plus 
working capital) to operating revenues, showing the annual turnover, for the 
various classes.of carriers, illustrate the situation. In 1951 the turnover of the 
depreciated investment of the class I railroads was 0.48 of class I intercity 
motor carriers, 3.983; and for the regulated water carriers, 1.18. There is, of 
course, disagreement among the experts as to the exact proportion of fixed costs 
in the total costs of the various transportation modes. It appears to be the 
consensus of informed opinion, however, that the element of fixed costs is far 
larger in the case of railroads than the case of water carriers and trucklines. 
Conversely the variable or incremental costs of the rails—that is, the direct 
cost of rendering the service—are relatively much lower than those of water 
and motor carriers. Dr. Ford K. Edwards, while head cost analyst for the 
Interstate Commerce Commission estimated that the direct or out-of-pocket 
costs represent about 70 percent to 75 percent of total railroad costs.“ By con- 
trast, highway trucklines have out-of-pocket costs running about 90 percent 
of total costs,” and the out-of-pocket costs of water carriers are comparable. 


4 Rail Freight Service Costs in the Various Rate Territories of the United States, 78th 
Cong., 1st sess., S. Doc. 63 (1943), p. 75. 

15 Interstate Commerce Commission, Bureau of Transport Economies and Statistics, 
Statement No. 4616, The Meaning and Significance of the Out-of-Pocket, Constant, and 
Joint Costs in Motor Carrier Operation, Washington, 1946, p. 12. 
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Thus railroad right-of-way maintenance is charged as a fixed cust, which does 
not vary appreciably with the volume of traffic. But a motor carrier, using the 
public highways, pays for highway maintenance in the form of gasoline taxes 
and other user charges which they vary directly with the use of the vehicles, 

As a consequence of these cost relationships, the truckers and barge-line opera- 
ters cannot charge loss rates. They must cover full costs. A railroad, on the 
other hand, can remain solvent while charging loss rates competitive movements, 
provided it can compensate by profitable rates on other traffic. 

Indeed railroads frequently charge rates which are below even out-of-pocket 
costs. This is because the precise level of out-of-pocket costs is uncertain. 
For example, it can be argued that to move a loaded car from Cincinnati to 
Chicago adds very little to locomotive fuel consumption and nothing to the 
wages of the train crew which has to move the train in any event. On this rea- 
soning, out-of-pocket costs can be considered much less than the standard 70 
to 75 percent. Dr. Ford K. Edwards reports that as of 1951, 20 railroad freight 
commodity classes moved at levels more than 10 percent below the out-of-pocket 
costs. 

At the other extreme, 36 classes were charged at rates from 200 to 300 per- 
cent of out-of-pocket costs. These were the lucrative rates which subsidized 
the loss rate movements. 

Because of this cost structure, the railroads have always had a strong tendency 
toward intense ratecutting competition, highly destructive to themselves, to 
other modes of transportation, and to the interests of shippers. Some recent 
examples of this persistent tendency to increase traffic through ratecutting at 
the expense of competing carriers are given below: 

1. Fourth section application—Phosphate rock from Florida to Gulfport, Miss. 
(2841. C. C. 677) : 


Rail rates in dollars and cents per net ton from Barstow, Fla. 


Rates in Rail carrier Rates ap- 
effect prior proposed proved by 
to ICC rates Icc 

decision 


Gulfport 
New Orleans 


Nore.—Rail-barge-truck costs: To Gulfport, $5.0992; to New Orleans, $5.815. 


On the assumption that the original rates just covered fully distributed costs 
and that out-of-pocket costs are 70 percent of total costs, a reduction of 30 percent, 
or $2.15 per ton to $5 per ton, to cover only out-of-pocket costs, would have been 
permissible under the Weeks committee proposal. 

2. Iron & Steel No. 6124, reduced rail carload commodity rates on drugs, not 
otherwise indexed by name, fish-liver oil, prepared food, not otherwise indexed 
by name, and intravenous solution from Evansville, Ind., to New York, N. Y., and 
Philadelphia, Pa., 293 I. C. C. 382: 


Rail rate per 100 pounds proposed by railroad and approved by I. C. C., 
minimum 30,000 pounds, Evansville, Ind., to New York and 
Philadelphia 

Existing motor carrier rates, minimum 23,000 pounds: 

To New York, N. Y 
To Philadelphia, Pa 

Rail cost per car-mile, 950 miles (New York is 951 miles from Evansville) 

on 30,000-pound loading: 
Out-of-pocket 
Fully distributed 

On the basis of the car-mile cost, the cost per 100 pounds, Evansville 
to New York would be: 

Ta ei hin sienna inlA a taalne-Disies nisin pia abigail 

Fully distributed 


1% Ford K. Edwards, Transportation Costs, Value-of-Service and Freight Rates, ICC 
Practitioners’ Journal, vol. XXI, No. 6, March 1954, p. 495. 
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Thus, under the Weeks committee recommendation, a rate of only $0.874 would 
nave been permissible as against the actual rate allowed of $1.0695, and total 
cost of $1.102. . 

The Weeks committee principle, applied to these circumstances, would have 
destroyed the motor carrier traffic. The shipper, using rail transportation, has 
to pay, in addition to the allowed rate of $1.0695, loading, unloading, and truck- 
ing chanrges of $0.225, making a total cost to consignee’s receiving room of 
$1.2945. This compares with the motor carrier rate of $1.30. Under the Weeks 
principle, the permissible rate of $0.874, added to the handling costs of $0.225, 
would have brought the total rail cost to only $1.099, as against the motor carrier 
rate of $1.30. 

3.. Fourth section application—iron and steel from gulf ports to Nashville, 
Tenn. (277 I. C. ©. 75) : 

Rail rates 


Rate in effect prior to ICC decision from Mobile to Nashville 
Rail rate proposed and approved by ICC 


Transportation costs by barge including stevedoring and switching from 

Mobile: In dollars and cents per net ton 

1 Per hundredweight. 

2 Per net ton, 

Under the Weeks formula a 30 percent cut in the rate, assuming the original 
rate just covered fully distributed costs, would have been permissible, reducing 
it to $0.48. 


Rates should cover fully distributed costs 


In the light of our experience as a nation with the evils of unshackled railroad 
power to engage in predatory competition, it is not surprising that Dr. John S. 
Worley, processor emeritus of transportation engineering, at the University of 
Michigan, states : * 

“It is a principle in the public utility field—of which for-hire transportation 
is a part—that competition through reduction in charges for services (cutthroat 
competition) is not acceptable. ‘Reasonable charges,’ as stated in the national 
transportation policy, contemplates the full cost including a fair prefit. This 
principle is universal in the regulation of all public utilities. Lower rates— 
charges for service—can be a competitive factor only through a reduction in cost 
from newer processes or increased efficiency.” 

In other words, the public interest in traffic distribution in accordance with 
true relative costs and efficiencies, primarily as measured by comparative total 
costs, will not be served by unregulated competition in the transportation field. 


Discriminatory rates as a subsidy system 


(d) Railroad spokesmen are fond of complaining of “subsidies” alleged to 
be granted to competing modes of transportation. Actually, the discriminatory 
railroad rate structure constitutes a private subsidy system. We have already 
noted the prevalence of below-cost rates. Yet, railroad freight traffic as a whole 
is a profitable business. Obviously, the losses on the below-cost rates have to 
be made up from some place. In fact they are subsidized by surplus profits on 
other traffic. These surplus profits on noncompetitive traffic constitute a private 
excise tax levied by the railroad to finance the predatory rate cutting on the com- 
petitive traffic. Thus, the railroad collects a war chest fund from the shipper 
who has little choice but to ship by rail. Instead of routing the funds through 
the United States Treasury as would be done with a Federal subsidy, the whole 
process of taxation and subsidy payment takes place within the railroad treasury. 
Their employment of these tactics—approved under current regulating law and 
policy—amounts to a private taxing and subsidy power of enormous effectiveness 
in the competitive struggle. It is a special competitive advantage which only 
the railroads enjoy and constitutes their most formidable economic capability. 
Its extent and impact areillustrated in tables I and II below. 


a = S. Worley, Our National Transportation Policy, revised edition, September 1955, 
at p. 45. 
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TaBLe I.—Representative commodities subsidized to meet competition of trucks 
and water carriers—Rail carload freight revenue as a percentage of fully 
distributed costs * selected commodities, 1953 


[Percentage of rail revenue to rail cost, 1953] 


Cattle and calves in single deck Lumber, 
OME 80 Ae ee ey 75} Serap paper and rags 
18 Interstate Commerce Commission, Bureau of Accounts and Cost Finding, Distribution 


of the Rail Revenue Contribution by Commodity Groups—1953 statement No. 4-56, Wash- 
ington, 1956, pp. 24-27 and 33-66. 


It should be noted, of course, that these percentages represent the national 
average and that movements of some of these commodities in some parts of the 
country yield much higher percentages of cost than are shown here. Yet, ia 
the overall nationwide picture this is traffic which in a year of full prosperity 
failed to cover costs and which represents a continuing form of subsidized compe- 
tition, reflecting it is assumed, a compromise or balancing of interests under 
existing regulatory law and policy, to which water carriers and trucklines are 
subjected. The rail losses on such traffic are made up by rail rates on non- 
competitive traffic which greatly exceeds costs. The following are representative 
of rail commodity movements so burdened: 


Taste II.—Representative commodities burdened to subsidize cut-rate rail move- 
ments—Rail carload freight revenue as a percentage of fully distributed costs,” 
selected commodities, 1953 


{Percentage of rail revenue to rail cost, 1953] 


Cottonseed oil 
Paint, putty, varnish 
Passenger aulomoviies 


Svap and cleaning compounds_-_-_-_- 146 
Cigarettes 
18 Interstate Commerce Commission, Bureau of Accounts and Cost Finding, Distribution 


of the Rail Revenue Contribution by Cammodity Groups—1953 statement No. 4—56, Wash- 
ington, 1956, pp. 24—27 and 33-66. 


Nor is discrimination in railroad rates, under existing law and policy, confined 
to that between commodities. A particular commodity may be moved at an ex- 
tremely low rate when the rail line parallels a waterway and the same commodity 
loaded with an excessive rate over a noncompetitive route. For example, over a 
route not competitive with water movement, the railroads proposed to charge 
$2.945 per net ton for a distance of 163 miles from the southern Illinois coal area. 
Simultaneously, the railroads proposed to carry coal to Chicago over a route com- 
petitive with the Illinois Waterway, an additional distance of 260 miles for only 
$2.68. Thus a commodity is taxed on a land-bound movement to subsidize 
another movement of the same commodity in competition with a waterway. 

Through such discrimination and differentials the railroads operate a private 
taxing and subsidy system. The high rate movements, in effect, carry an excise 
tax collected by the railroad treasuries to finance below cost movements. The 
magnitude of this private taxing and subsidy system may be measured by the 
fact that in 1953 the railroads sustained losses on all commodities carried at 
less than fully distributed costs amounting to $1,158,494,000, according to the 
ICC Bureau of Accounts, Cost Finding and Valuation Statement 4—56 referred 
to above. This represents a burden placed by the railroads on noncompetitive 
traffic to compensate for below cost rates on competitive traffic. Thus the rail- 
roads’ war chest under existing law and policy is well in excess of $1 billion 
annually. 


Size advantage of the railroads 


(e) The “economic capabilities” of the railroads are those inherent in size. 
A vast aggregation of capital is required to provide a plant of the size required 
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for efficient railroad operations. Thus in 1951 the value of the class I railroads, 
depreciated investment plus working capital, was found by ICC to be 
¢22,677,972,933 (increased freight rates, 1951, 284 I. C. C. 589), as compared with a 
value of only $182,660,000 for class I motor common carriers of freight, and of 
¢160,135,048 for water lines subject to part III of the Interstate Commerce Act. 
In terms of capital investment therefore, the railroads are more than 125 times 
the size of their regulated competitors by truck and water. In respect of operat- 
ing revenues, the average railroad is about 40 times as large as the average water 
carrier or intercity truckline. In 1953, for example, the average class 1 intercity 
truckline did a business of just under $2 million; the average water carrier 
reporting to ICC just over $2.3 million. But the average class I railroad that 
year enjoyed an operating revenue exceeding $82 million. 

” Averages, however, do not tell the whole story. In 1954, the five largest rail- 
roads in the country had operating revenues exceeding $480 million each. The 
largest of these was the Pennsylvania with over $848 million. Hight additional 
railroads had revenues exceeding $200 million each. By contrast, the largest in- 
tercity truck line that year had revenues just short of $48 million. 

The great majority of the for-hire truckers are, of course, very small business- 
men with gross revenues far less than $1 million a year. And among the un- 
regulated water carriers small units are typical. Many hundreds of the towboat 
operators are individuals or family concerns with one boat and a few barges; the 
owners often make their homes aboard their boats. It is difficult to imagine a 
sharper contrast than that between the vast railroad empires and the little, 
independent businessmen who operate most of the nation’s trucks and water 
carriers. 

As noted above, with its vastly greater size and geographical extent, a railroad 
carries a much wider diversity of commodities than a barge or truck line. It 
serves many more localities and spreads much more widely over the map. Thus 
in a competitive struggle to displace its competitors, free of the restrictions of 
present law, a railroad can pick a few commodities and one or two geographical 
movements competitive with a small barge or truck line and cut the rate to the 
bone. Everywhere else along its lines and on all other commodities the railroad 
can maintain its usual lucrative rates. In this way it can hold out indefinitely. 
The barge line operator or trucker cannot. He has no other business to live on. 
Having eliminated one small trucker or barge line, the railroad can then turn on 
another and thus, in the course of time, pick them off one by one. One is reminded 
of Ulysses’ men imprisoned in the cave of the Cyclops awaiting their turn to be 
oe one at a time. The Cyclops had greater “economic capabilities” than 

is victims. 


Destructive competition transfers trafic to less efficient mode 


While the railroads have the superior reserves, financial power, size, a backlog 
of noncompetitive traffic, and a lower proportion of incremental costs, which can 
be brought to bear to destroy their competitors in the absence of proper regulatory 
safeguards, these are not advantages of economic efficiency as measured by lower 
total costs or superior service. Thus the service and cost advantages of motor 
transport for many purposes are well known and widely recognized, especially 
where speed and flexibility are important or less-than-carload quantities are in- 
volved.” Similarly, barge transportation is inherently cheaper than any com- 
petitive mode for long haul dry bulk freight transportation and approximately 
equal in economy to pipelines for the transportation of liquids. Thus the report 
of the President’s Water Resources Policy Commission entitled “A Water Policy 
for the American People” (1950) states at page 197: 

“There are certain parts of the transportation job which waterways can per- 
form better and cheaper than any other transport forms. * * * Economically 
developed navigable water accompanied by low-cost shore handling facilities, is 
frequently the cheapest mode of transportation of bulk commodities basic to agri- 
cultural and industrial production. Industry and population dependent upon in- 
dustry, locate and grow where low-cost transportation is available. Herein lies 
a main reason why so many larger cities and industrial centers, in the United 
States and all over the world, are located on navigable water.” 

In the transportation of bulk commodities such as coal and petroleum products 
which make up the most of inland waterway traffic, barge rates typically range 
today from 2 to 4 mills per ton-mile as compared with rail rates of 13.5 mills per 


19 See Westmeyer, Economics of Transportation, p. 375. 





1390 TRANSPORTATION POLICY 


ton-mile in the case of bituminous coal and 32.9 mills per ton-mile in the case of 
refined petroleum products.” Thus at a typical barge rate of 2 mills per ton-mile 
refined petroleum products can be shipped 1,200 miles for the cost of shipping 75 
miles by rail. Actually the disparity is even more favorable to barge transport, 
and rail transport is not within the competitive cost range required for long 
hauls of petroleum products by water which must meet pipeline competition, 
Thus the railroads have nothing to gain from any change in present law which 
would tend to increase barge transportation costs for crude oil, or refined 
petroleum products. Any significant increase in such costs would result in a shift 
to pipelines not railroads. 

To summarize: (a) The technical and geographical nature and distribution of 
the railroad network enabling the railroads to render highly diversified services 
to a vast number of points spread over most of the country; (0b) the absence of 
effective competition, respecting large volumes of rail traffic; (c) a cost struc- 
ture characterized by a relatively low proportion of variable costs to total costs: 
(d) a rate structure reflecting these physical and cost characteristics, under 
which discriminations against noncompetitive traffic already severe, can, if per- 
mitted to be increased, provide tremendous additional resources for competitive 
warfare, and (e) a form of industrial organization typified by vast aggregations 
of capital—these constitute the “economic capabilities” of the railroads. They 
simply mean that railroads have the economic and financial power to survive 
their competitors in a sustained rate war fought with determination on fronts 
chosen by the railroads. They bear no relationship to superior efficiency in the 
form of lower total costs or service advantages. And, if such “capabilities” are 
permitted to be employed without adequate safeguards, whether in the name of 
“dynamic competition” or otherwise, the railroads will be able to destroy their 
competitors and deprive the public of the benefits of the superior efficiencies, serv- 
ice advantages and lower costs afforded by competing modes of transportation. 
It is apparent from the legislative history of the Transportation Act of 1940 
that Congress was aware of the danger of permitting the railroads to employ 
their special advantages against their small competitors. The provisions of 
the national transportation policy relative to preservation of inherent advantages 
of the various modes of transportation and prevention of unfair competition 
were clearly designed to restrain the railroads from employing their full economic 
and financial power to destroy their small competitors. 

Thus Senator George Norris, of Nebraska, and Senator Burton K. Whee'er, 
of Montana (Senate manager of the bill) engaged in the following exchange: ™ 

“Senator Norris. Suppose, however, this bill should become a law and an 
article of freight were to be transported which admittedly could be carried by 
water better than by railroad, and suppose the railroad should undertake to re- 
duce its rate down to the water rate: Would there be anything in the law to pre- 
vent the railroad from doing that? 

“Senator WHEELER. Of course, there would be. 

“Senator Norris. Disastrous rates can be brought about by reducing them just 
as well as by increasing them. as a matter of fact. 

“Senator WHEELER. Exactly. 

“Senator Norris. And the water carrier ought to be protected on the freight 
that ought to be carried by water rather than by railroad. 

“Senator WHEELER. It would be absolutely protected under this measure. 

“Senator Norris. That is what I want to see done. 

“Senator WHEELER. There is not any question about it. Under the ratemaking 
provisions and under the other provisions I have read, there is not any question 
about it.” 

Similarly, Senator Allen Ellender, of Louisiana, asked Senator Wheeler for 
his interpretation of the phrase “inherent advantages of each” and Senator 
Wheeler replied, “When the bill speaks of inherent advantages of the shipping 
interests, it refers to carriers which can transport at a cheaper rate because they 
can ship by water, by way of canals and the ocean, so they have natural ad- 
vantages. and they do not have the expense of the upkeep of the rights-of-way 
as the railroads do.” ™ 

Tn the same effect was Representative Halleck’s answer to a similar question 
by Representative South: “I think it has a very definite meaning (inherent ad- 
vantages). To me it means a recognition of the rights of the country to cheap 


2 Calculated by dividing rail revennes per ton of bituminous coal and ner ton of refined 
etroleum products (Table D statistical summaries accompanying ICC 69th Annual 
eport) by average rai! haul of 239.92 miles for 1954 shown on table XII of said report. 

2 84th Congressional Record, p. 5874. 

22 84th Congressional Record, p. 6127. 
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and economical transportation by water, that there are certain advantages in- 
herent in that type of transportation and that these advantages should be pre- 
served to the people of this country. I think you cannot read anything else into 
it,” 23 


Summary of Weeks proposals to extend a discriminatory competition 


The recommendations of the Weeks committee must be judged against the 
nature and extent of the special advantages of the railroads for competitive war- 
fare, for that is the economic setting which gives meaning to the proposals of 
the committee. We have already described the false and distorted assumptions 
upon which the recommendations of the report are based. Contrary to the com- 
mittee’s assertions the present scheme of regulation does not rest ‘‘on the historic 
assumption tha transportation is monopolistic,” but is raher a design for co- 
ordinating and regulating competition in the transporation industry to preserve 
the inherent advantages of the several modes and to prevent “unfair and destruc- 
tive competitive practices.” For convenience of analysis the committee’s recom- 
mendations of major importance are summarized below : 

(1) Rewrite the national transportation policy— 

(a) to permit common carriers “to utilize their economic capabilities in 
the competitive pricing of their services.” 

(b) To eliminate present safeguards designed to preserve the inherent 
advantages of each mode of transportation subject to the Act. 

(c) to eliminate present safeguards designed to provide protection against 
unfair or destructive competitive practices. 

(d) to encourage “full competition” between modes of transportation (but 
not between individual carriers of the same mode). 

(e) “to reduce economic regulation to the minimum consistent with the 
public interest” so that “the full competitive capabilities of each mode” may 
be realized. 

(f) “to require that such minimum economic regulations be fair and im- 
partial, without special restrictions, conditions or limitations on individual 
modes of transportation.” [Emphasis supplied. ] 

(2) Toimplement this policy of “full competition” by— 

(a) denying to the Commission the power to fix exact rates and limiting 
it to the prescription of “just and reasonable” maximum and minimum rates, 
the former to be no lower than the full cost of performing the service to 
which the rates apply (exclusive of losses on other services) and the latter— 
minimum rates—to be deemed just and reasonable if they “cover the direct 
ascertainable costs of producing the service.” In determining minimum 
rates the Commission would be forbidden to consider the effect of the 
charge on the traffic of any other mode of transportution or the relation of 
the charge to the charge of any other mode of transportation, or whether 
the charge is lower than necessary to meet the competition of any other mode 
of transportation. Moreover the Commission would no longer be required 
to consider the effect of proposed rates on the movement of traffic by the 
carrier for which the rates were prescribed. 

(b) Amending the long- and short-haul clause to eliminate the requirement 
of advance approval by the Commission before deviation from the rule 
that a higher rate cannot be charged for a shorter than a longer distance 
and by eliminating the prohibition against a through rate greater than the 
aggregate of the intermediates. 

(c) Shortening the period for which the Commission may suspend a new 
rate from 7 to 3 months, and restricting the suspension power to cases where 
the Commission determines that the proposed rate is probably unlawful. 

(d) Shifting the burden of proof from the carrier proposing rate change 
to the complainant in cases where the complainant is a carrier. 

(e) Authorizing incentive minimum weights and volume rates which make 
due allowance for differences in handling costs and which are established 
to meet competition of other modes of transportation. 

This then is the design for unleashing the railroads for a destructive attack 
on their smaller competitors. They are to be permitted, with official blessing 
to utilize their entire range of economic artillery to knock out their small com- 
petitors in competitive rate wars, concurrently with a relaxation of the safe- 
guards against excessive rates on noncompetitive traffic. The long- and short- 
haul clause, historic charter of economic opportunity for small landlocked 


% 84th Congressional Record, p. 9711. 
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communities and farmers is to be emasculated. The suspension power is to be 
drastically curtailed and the Commission required to reach decisions on a short- 
ened timetable without any increase in staff to do the job. The Commission 
is enjoined to cut economic regulation to the minimum and to foster full com- 
petition, permitting full economic capabilities to. be realized, without re- 
gard to the destructive effects upon small carriers by truck and water. Can 
anything be clearer than that the consequences will be an intensification of the 
distortions and discriminations in rate patterns which are a matter of serious 
concern under existing law and policy? 


The proposed attack on the small shipper and small community 

These Weeks committee proposals are an open invitation to the railroads to 
increase rates on noncompetitive traffic. Already they have had 11 general 
rate increases aggregating 84.9 percent since June 30, 1946. It is perfectly 
obvious that so far as maximum rates are concerned the only applicable re- 
straint is what the traffic will bear. Add to that the practical repeal of the 
long- and short-haul clause, and the railroads will again be given the power of 
life and death over landlocked communities and farm regions dependent on the 
railroads for outlets to distant markets and access to supplies of manufactured 
goods from remote sources. It is small wonder that the Chamber of Commerce 
of Fargo, N. Dak. grasping the grave import of these proposals has expressed 
its concern in the following terms : * 

“S. 1920 will augment the arsenal of the railroads giving them a potent 
weapon in the mighty battle. Minimum cost rates are to be the forward ele- 
ments of the army with no regard for the casualties inflicted and the umpire 
(the Commission) cast aside and with a mighty reserve of maximum cost and 
what the traffic will bear rates in the hinterland. Who will win? The large 
transportation user who can create, engender and coerce the most effective com- 
petition barrage. Who will lose? The trucks most certainly will lose, but most 
important the small transportation user will lose for he has no competitive 
leverage. He will pay maximum cost rates and more, being unequipped to 
enter the lists of litigation. The small shipper’s loss will be even more severe 
in the crippling of his rate relationships as against his larger competitor. 

“The Commission, which is to be cast aside by deregulation in form of dynamic 
competition, is the guardian of the public interest and, in determining rate levels 
it must have in mind not only the railroads and the large shipping interests but 
also the small communities and the great body of consumers.” 

The same point is well expressed by Commissioner Kenneth Tuggle in the ad- 
dress cited above as follows: 

“Some sources, in urging the need for increased reliance on competitive forces 
in ratemaking, assert that the losses to shippers, because of antiquated ratemak- 
ing rules, amounts to billions of dollars a year. 

“The reports filed with the Commission by rail, motor, and water carriers indi- 
eate the present revenues are no more than adequate. Yet there are sume who 
say that by removing all restraints so that rates can be made to cover only the 
direct ascertainable cost of producing the service to which the rates apply, pre- 
sumably the out-of-pocket cost, that the public would be saved billions of dollars 
a year. What would happen to ‘a fair return upon the investment’ if no profits or 
replacements were made and those unstated billions left in the hands of the 
public? 

“Arguments of this kind do not explain just how regulated carriers are to save 
the public billions in freight charges, and at the same time increase their net 
revenue by reducing their rates to minimum bases on highly competitive trattic, 
such as manufactured articles. If the revenue of regulated carriers is decreased 
by permitting rates on high valued and heavy-moving commodities to gravitate 
to minimum bases, it would seem that the transportation burden would have to be 
increased on noncompetitive traffic if the carriers are to receive auequate reve- 
nues. This has been clearly evident in the several general increased rate cases in 
which it has been demonstrated that important revenue-producing traftic fre- 
quently, for competitive reasons, has been exempted from the authorized in- 
creases, which in turn has been followed by requests for further general increases. 

“Arguments to the effect that the maintenance of competitive rates on a mini- 
mum basis will result in substantially reduced overall transportation charges to 


%* Summary of the effect of Senate bill 1920, Transportation Amendments Act of 1955, 
upon small cities and small transportation users, prepared by traffic division, Chamber of 
Commerce, Fargo, N. Dak. 
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shippers, and at the same time strengthen the carriers’ financial position would 
tax anyone’s credulity. 

“The fact is that whoever is empowered to fix important rate relations between 
shipping interests, whether it be the carriers or the Government, has the power to 
say which industries shall live and which shall die, and which area or territory 
shall grow and prosper, and which shall not. It is in these situations that the 
public interest in transportation is very clear and very real indeed.” 

Previous analysis of existing rate relationships has indicated the tremendous 
magnitude of the burden laid by the railroads upon noncompetitive traffic—a vast 
private tax of more than a billion dollars annually. This burden has been im- 
posed under existing regulatory policy. Whether this is the result of the difli- 
culties of policing and reviewing all the countless rates comprising the complex 
overall pattern or a consequence of deliberate policy reflecting a considered judg- 
ment as to the proper balance of interests and convenience, it is to say the very 
least a fair conclusion that the railroads have already been permitted to exact 
sufficient tribute from shippers who must perforce use their services in financing 
the subsidization of their attempt to displace their competitors by rate warfare.” 

But the present competitive warfare fund of more than $1 billion does not 
seem large enough to the railroads or the Weeks committee. Shippers will be 
saved billions, say the railroads and the committee, under the new regime of 
dynamic competition. What shippers? Obviously, as Commissioner Tuggle points 
out, not all shippers, for even the railroads would soon exhaust their reserves if 
they recovered only out-of-pocket costs on all traffic, to the disastrous injury of 
their security holders. If not all shippers, then some shippers, again obviously 
the larger shippers who will be entitled to volume rates and incentive rate induce- 
ments authorized by the proposed legislation ; * and shippers in larger cities and 
manufacturing centers where other modes of transport create competition. Not 
merely $1 billion as at present but unspecified “billions of dollars” will then be 
collected as tribute from the small shippers, farmers, and little-business men in 
railbound communities. 


Temporary character of proposed rate cuts 


And for how long will even the specially favored big shippers enjoy the bene- 
fits of railroad rate warfare? Again, obviously, only so long as may be required 
to destroy competition and establish railroad domination of the entire transpor- 
tation market. For it is the manifest intent of the Weeks committee as it is the 
desire of the railroads, that they be encouraged to destroy their competitors. 

And once competition had been destroyed there would remain no further in- 
centive on the part of the railroads to continue loss rates. Then, even the big 
shipper would find he had lost his bargaining power, and the ultimate objective 
of the railroads and the Weeks report would have been attiined. 


Proposals to shackle the small, competitive carrier 


Just to make absolutely certain that there can be no question of the outcome, 
the Weeks committee, under the pious guise of strengthening the common carriers, 
would subject carriers by truck and waterway to additional restraints and re- 
strictions designed still further to weaken their position in the struggle against 
their giant rail competitors. Thus the activities of private and contract motor 
carriers would be sharply delimited by redefinition of those terms, tending to 
place them in the more tightly regulated common carrier category. Activities 
of freight-forwarder associations would be curtailed. The bulk commodity ex- 
emption for water carriers would be repealed. 

The imposition of these additional restraints as a part of the same program 
which pleads for increased competition and deregulation demonstrates the outra- 
geous hypocrisy of the entire report. Its only thread of consistency is its uniform 
preference for big business, whether shippers or carriers, over small business. It 
is public be damned—special interest legislation of the most brazen variety. Its 


_*In this connection see hearings«before Senate Committee on Interstate and Foreign 
Commerce on merchant marine study and investigation, subcommittee report: “One thing 
is clear and that is that the intent of Congress regarding the allowance of discriminatory 
practices by one form of transportation against another is sufficiently clear to ca! for 
an immediate change in what appears an undue favoritism shown the rail lines in quoting 
rates at noncompensatory levels in one place and at inflated levels in another.” See Rept. 
No. 2494, 81st Cong., 2d sess., 90 (1950). 

* From the earliest days of its history the Commission has disapproved quantity dis- 
counts in rate making: Rostow, Entry Into the Oil Refining Business, 61 Yale Law Journal 
856, at p. 910 (June-July 1952). 
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true character is exposed by Adams and Gray in their recent book, Monopoly in 
America,” as follows: 

“While purporting to endorse ‘greater reliance on competitive forces in trans- 
portation pricing’ and the rduction of economic regulation to a ‘minimum con- 
sistent with the public interest,’ the recommendations of the (Weeks) committee 
are in reality a blueprint for restriction of competition and protection of the 
railroads.” After summarizing the committee’s proposals, Adams and Gray con- 
tinue: 

“This system, by a semantic tour de force, the committee regards as ‘a free 
enterprise system of dynamic competition,’—as ‘aggressive experimentation.’ 

“Actually, unless words have lost all meaning and contact with reality, it is a 
combination of coercive restriction of competition by the Federal Government 
and wide-open discrimination by the railroads. This combination is directed to- 
ward the elimination of competition by joint public-private action in order to 
protect the railroads. It is a strategy of monopoly, not a bona fide plan of “deregu- 
lation’ with the intent to promote competition.” 


PART II 


Effects of Weeks committee recommendations on regional development 


The committee’s recommendations and the implementing legislation have grave 
implications for regional development. By weakening the competitive position of 
water carriers and trucklines in competition with railroads and forcing up water 
carrier rates through extension of regulation, adoption of these proposals would 
retard the industrial development of those regions most dependent on nonrail 
transportation. 


Effect of rail rates on the development of the South and the West 


The postwar economic growth of the country has proceeded at a faster relative 
pace in just those regions where railroad trackage density is lightest and, there- 
fore, where railroad service has not been adequate to support rapid industrial 
development. This is notably true with respect to four census regions, East 
South Central, West South Central, Mountain, and Pacific. The States comprising 
these census regions are listed in the following table. 


TABLE I.—States comprising the respective census regions 
East South Central: Pacific: 


Kentucky 
Tennessee 
Alabama 
Mississippi 
West South Central: 
Arkansas 
Louisiana 
Oklahoma 
Texas 
New England: 
Maine 
New Hampshire 
Vermont 
Massachusetts 
Rhode Island 
Connecticut 
Middle Atlantic: 
New York 
New Jersey 
Pennsylvania 
Mountain: 
Montana 
Idaho 
Wyoming 
Colorado 
New Mexico 
Arizona 
Utah 
Nevada 


Washington 
Oregon 
California 


South Atlantic: 


Delaware 

District of Columbia 
Maryland 

Virginia 

West Virginia 
North Carolina 
South Carolina 
Georgia 

Florida 


East North Central: 


Ohio 
Indiana 
Illinois 
Michigan 
Wisconsin 


West North Central: 


Minnesota 
Iowa 
Missouri 
North Dakota 
South Dakota 
Nebraska 
Kansas 


Pay Walter Adams and Horace M. Gray, Monopoly in America (MacMillan) (1955), pp. 
an 
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The regions include 19 Southern, Southwestern, and Western States. Prewar 
economic development in these States was retarded by high rail rates, a corollary 
of limited rail facilities. In their postwar development these States have placed 
increasing reliance upon highway and water transport. 


The importance of waterways to the South and the West 


The access of southern communities to major water routes is especially favor- 
able. The Mississippi, the Ohio, the Tennessee, the Cumberland, and the War- 
rior-Tombigbee River systems and the Gulf Intercoastal Waterway are main 
avenues of traffic and predominantly southern. For generations, since the Recon- 
struction period accompanied by the rise of the railroads and the destruction of 
river commerce, industrial growth in the South has been frustrated by rail 
rates higher than those prevailing elsewhere. 

But in recent years new techniques of inland water transportation and re- 
habilitation of deteriorated navigation facilities have brought a marked up- 
surge in waterway freight reflecting industrial development attacted by low- 
cost water transport. From 1946 to 1954 the tons of inland freight moved on 
the Mississippi and its tributaries, including the Ohio, the Cumberland and the 
Tennessee, increased by 69.7 percent while the carloadings of rail freight in 
the Southeastern States served by these rivers increased only 9.7 percent. 
Waterway transportation has brought new investment, better jobs and higher 
incomes. In 1953 alone, in four of the States directly served by the waterways— 
Kentucky, Tennessee, Alabama, and Mississippi—nearly $400 million was in- 
vested in new plants and equipment. If the Weeks’ program should succeed in 
its attack upon the waterways, this region would be cast back into its former 
dependence upon rail transport. 

In the West, particularly in the valleys of the Columbia, the Missouri and the 
Arkansas, water transportation promises to play an increasing role in regional 
development. With waterway commerce destroyed, through the combination of 
predatory railroad tactics and restricted water-carrier competition the tradi- 
tional railroad rate handicaps will be restored, and hope of continuing progress 
defeated. There, as in the South, destruction of water commerce by unleashing 
the railroads and restraining the water carriers, would jeopardize these prospects 
ot improvement and economic growth. 


The importance of highway trucking to the South and the West 


Highway trucking performs a similar function in the development, not only 
of the South, but also in the Southwest—including Louisiana, Texas, Oklahoma 
and Arkansas—in the Mountain States from New Mexico northward through 
Montana, and on the Pacific coast, From 1940 to 1953, these four regions, 
individually and collectively, had a higher percentage of increase in freight 
carried by truck on main rural roads than any other regions of the country, 
and these same regions, of lowest railroad trackage density, are moving forward 
faster than the national average in economic development. In percentage 
growth in individual incomes since 1940 they are the four highest census regions 
in the country. The correspondence is starting—lowest railroad trackage den- 
sity, highest railroad rates, greatest increase in trucking and most rapid in- 
crease in individual incomes. If truck transportation were to be in large meas- 
ure destroyed by the cutthroat railroad competition which the Weeks’ committee 
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would foster and encourage, the South and the West will be the major victims, 
The story is told in tabular form below: 


TABLE II.—Relationship of railroad trackage density to growth in highway 
trucking and in economic development by census regions 


Miles of rail- | Ton-miles Income | Manufactur- 
road per 100 | carried, main | payments to ing produc. 
Region ! square miles,| rural roads | individuals, | tion workers, 
and area 1953 as per- | 1953 as per- | 1953 as per- 
(1953) 2 centage of centage of centage of 
8 940 4 1939 


A. Regions of lightest trackage density and 
most rapid growth in highway trucking 
and in economic development: 

East South Central 


Pacific. - 
i a, RL am miles li pA Te 
B. Regions of heaviest trackage density and 

less rapid growth in highway trucking and 
in economic development: 

New England 

Middle Atlantic 

South Atlantic 

East North Central 

West North Central 


! The States falling within each region are listed on pages 1 and 2 of this part IT. 
2 Interstate Commerce Commission, Annual Report, Statistics of Railways in the United States. Data 
represent trackage owned. 
Bureau of Public Roads, Highway Statistics. 
4 U. 8. Department of Commerce, Statistical Abstract of the United States, 


PART III 


The railroad plea of financial distress 

By constant repetition, advertising and public relations programs, carried on 
in every available medium of communications, and a lush expenditure of funds,” 
the railroads are striving to convince the American people that the railroad sys- 
tem is financially weak and that drastic measures must be taken, through gov- 
ernmental action to maintain an adequate system. 

Mr. William T. Faricy, president of the Association of American Railroads, 
gives this doleful version of the railroad position : 

“But to make the story complete I should also tell you of the difficult struggle 
to keep abreast of rising wages, rising prices of materials, rising costs of all 
kinds with rates which nearly always lag behind the rises and are lagging right 
now. I should tell you of the inadequate rate of return on investment earned 
even in the prosperous years since World War II.” 

This statement is typical of the general and persistent pattern of utterance 
representing the railroads as a distress industry in need of special protection of 
the Government as to rates and profits. 


The long run inflation in rail rates 

Contrary to the impression such statements would convey, railroad rates run 
high and freight profits are good. The high railroad profits on freight traffic 
which we shall note shortly are the product of a high-rate policy. While the 
railroads seek to cut rates to predatory levels on competitive traffic, their rates 
on the noncompetitive traffic are so inflated as to keep the general rate level 
constantly above the general level of other prices. 

Taking the year 1913 as a base year, the index of railroad freight rates hov- 
ered in the neighborhood of 165 from 1924 through 1929, as compared with only 
140 for the index of wholesale prices. With the onset of the depression, whole- 
sale prices declined, falling in 1932 to 70 percent of their 1929 level. In the 
meantime, the general level of freight rates actually increased slightly. With 


28 Robert Young, president of the New York Central, has urged in the latest annual report 
of the company that the railroads spend $100 million, some 10 percent of their annual net 
profits, to put over the Weeks program. 

2 William T. Faricy, Keystone of Defense, Railway Digest, Association of American 
Railroads, Washington, D. C., vol. 11, No. 2, February 1956, p. 19. 
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the end of World War II in 1945, rail rates stood at 173.8, in comparison with 
only 151.6 for general wholesale commodities. During the postwar inflation, rail 
rates still held their own on the 1913 base, standing at 231.2 in 1949 as against 
only 222.1 for commodity prices.” 

To restore the greater lead over commodity prices of earlier years, the rail- 
roads obtained a general rate increase of 15 percent in 1951 and 1952, an increase 
which was made permanent in October 1955. Applied to the 1950 level of Dr. 
Huntington’s rate index, this would mean a rate level in 1952 of 263.9 as against 
the index of wholesale commodity prices of only 245.9 on the 1913 base. In spite 
of this satisfactory lead, the railroads again applied for a 7 percent increase in 
1955 by which time wholesale prices had actually declined from the 1952 level. 
In March 1956, a 6 percent increase was allowed by the Interstate Commerce 
Commission, with certain hold-downs. At this point, railroad spokesmen an- 
nounced their dissatisfaction with the ICC decision. It is said that railroad 
rates do not go up fast during inflation. They don’t have to. They go up fast 
before inflation starts. 

There is considerable evidence that railroads are achieving a growing level of 
productivity in the movement of freight. For example, the index of revenue ton- 
miles per man-hour of labor on the railroads went up from 100.0 in 1989 to 147.8 
in 1951. The car-miles moved per man-hour went up from 100.0 to 108.8." On 
the basis of efficiency, railroad operations, generally speaking, have evidently 
been doing well. But, the public has received none of the benefits in reduced 
rates. This is the foundation of the profitable railway freight business. 

The profitability of railway freight 

The facts as to the alleged financial plight of the railroads are that they are 
in excellent condition except for the chronic passenger deficit. In 1955 railroad 
net income after all charges as estimated by the AAR was $917 million, an in- 
crease of 28.7 percent over the $712,252,000 earned in 1954. The operating ratio 
dropped from 78.80 to 75.66, which with the single exception of 1950, was the 
most favorable attained in the past decade. It is true that the rates of return 
are often low but that is because in every year since 1946 they have lost from 
$400 million to $700 million on their passenger business. 

Freight business is and has been highly profitable. For example, in 1953, if 
the railroads had merely broken even on their passenger business, their freight 
profits alone would have exceeded 10 percent on their entire investment, includ- 
ing investment in passenger facilities. Since 1946, they have regularly earned 
from 7 percent to 10.5 percent on investment from handling freight. As illus- 
trated in table I below, the railroad freight business is fully as profitable as that 
of electrie utilities. 


TasLe I.—Profitability of railroad freight, class I railroads 


Freightand other? | 317 leading! elec- 
Published rate! nonpassenger tric and gas utili- 
of return on net business rate of ties rate of return 
nan on net on net assets 
asse 


PSoeeNON 
eoocanwnwdar 


mm Or Qnwwo 
OOOO WMH 
eonocosoac 


PO Oe OF 9 OV Go 


1 First National City Bank of New York, Monthly Letter on Economic Conditions and Government 
Finances, respective April issues of each year. Book net assets as of beginning of each year based on excess 
of total balance sheet assets over liabilities. 

2 Profits on freight and other nonpassenger business calculated by adding passenger losses to reported 
net income to determine what profits would have been had passenger business just broken even. Ali net 
income data are after taxes, 


® Samuel P. Huntington, Yale Law Journal, vol. 61, No. 4, April 1952, 1 PR 481-485. 


® National Industrial a Board, The Economic Almanac for 1956, Thomas Y 


Crowell Co., New York, p. 1 
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Even under the burden of the passenger deficit the railroads are far from crisis. 
The percentage of railroad mileage operated by receivers or trustees is now only 
a fraction of 1 percent, the lowest since 1905. Thus, there is time to consider the 
passenger deficit problem and deal with it in its own terms. It would be grossly 
unfair to attempt a solution of that problem in the manner of the Weeks report 
by transferring the burden of passenger losses to the shoulders of the railroads’ 
small competitors on highways and waterways and the small shippers and farmers 
dependent on rail transportation. 


PART IV. THE BULK COMMODITY EXEMPTION 


The proposal for repeal viewed in the context of national experience and policy 


The report of the Presidential Advisory Committee on Transport Policy and 
Organization recommends the repeal of the dry bulk commodity exemption on 
the inland waterways. Section 14 of S. 1920 and of H. R. 6141 follows through on 
this recommendation with a simple, two-line repeal clause. The exemption 
which would thereby be repealed is that embodied in subsection (b) of section 
803, part III, of the Interstate Commerce Act providing that ‘nothing in this 
part shall apply to the transportation by a water carrier of commodities in bulk 
when the cargo space of the vessel in which such commodities are transported is 
being used for the carrying of not more than three such commodities.” If this 
proposal were carried out, the for-hire bulk commodity haulers on the waterways 
would be subjected to full common and contract carrier regulation with respect 
to both operating authority and rates. 

There are only two possible reasons for subjecting waterway carriers to such 
regulation. One reason would be to improve their efficiency, financial soundness, 
and the quality of service. The other reason would be to protect the railroads 
from waterway competition. Actually, the latter is the only real reason for the 
proposal to repeal the exemption. It is an insufficient reason. 


The historic achievements of unregulated waterway transportation 


As for quality of service, the waterways are the oldest form of interstate trans- 
portation in the United States. They antedate national independence. But, for 
three centuries, until the railroad crisis of the late 1980’s, there was never any 
widespread or serious move to place them under common carrier regulation. The 
first through railroad systems were not established until the decade preceding 
the Civil War. Until this time the waterways were virtually the only form of 
low-cost mass transportation in the country. Overland routes were of minor 
importance. In 1824, for example, some 1,000 wagons moved over the famous 
Cumberland Road from Wheeling to Baltimore. At an average of about 8 tons 
each, this was an annual movement of around 8,000 tons. During the same period, 
about 300,000 tons, nearly 40 times as much, were moved each year upon the 
Ohio River by flatboats alone. Steamboats carried a large additional volume. 
Shipment on the Ohio River is estimated to have cost less than a cent per ton-mile 
in 1854, whereas highway shipment ran in the neighborhood of 10 to 13 cents. 
From the beginnings of our history, therefore, until the administration of Abra- 
ham Lincoln, waterway transportation had been the primary form of large-scale 
interstate freight movement. Yet, during all this time, there was never any 
serious movement toward common-carrier regulation on the waterways. 

The quality of waterway service, in general was such that there was no need 
for regulation. Almost exclusively dependent upon water carriage as it was, 
the Nation enjoyed a career of prosperity and growth unparalleled in history. 
On a framework of waterway transportation, the Thirteen Colonies had acquired 
the strength to throw off British rule in open warfare and the unity to con- 
solidate themselves under the new Constitution. “In our North American 
colonies,” observed Adam Smith in 1776, “the plantations have constantly fol- 
lowed either the seacoast or the banks of the navigable rivers, and have scarce 
anywhere extended themselves to any considerable distance from both.” Fol- 
lowing the launching of the first steamboat on the Hudson River in 1807 and the 
opening of the Erie Canal in 1825, the Nation became interlaced with an extended 
network of canals, river systems, and coastal routes. Utilizing this network, the 
continental interior was opened and settled and the national frontier extended 
westward to the Pacific. Within a single lifetime, population had multiplied 
itself by nearly 8 times, from less than 4 million in 1790 to over 31 million in 1860. 

Thus, when the Nation depended almost exclusively on the competitive water- 
way carriers over a period coextensive with the entire history of the country, the 
quality of service in every generation was such that the question of economic 
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regulation was never raised as a national issue. Admittedly, during the 18th 
and 19th centuries, standards of labor relations and safety on the waterways 
were often deficient. These were defects common to the times in all fields of 
economic activity: farming, manufacturing, distribution, and mining, all char- 
acterized by long working hours and high accident hazards. The achievements 
of modern labor and safety standards, as to both private management and public 
regulation, are shared by the waterways with all other forms of private indus- 
trial activity. We address ourselves here only to the question of economic regu- 
lation, to the control of entry into the business and the compulsive control of 
prices. The proposal for such control was never seriously advanced when the 
waterways were the primary transportation system of the country. 


The absence of pressures for regulation during the era of competitive suppression 


Nor was there any widespread demand for common carrier regulation on the 
waterways following the Civil War. The railroads did not demand it. They had 
grown big enough to drive most of the water carriers out of business in a series 
of rate wars. As A. T. Hadley, the distinguished transportation economist, 
remarked in 1885: “‘The water routes could not compete with the railroads at the 
railroads’ war rates. The railroad war of 1881-82 had checked the develop- 
ment of Mississippi River traffic, and had rapidly cut into that of the Erie Canal. 
The complete abolition of tolls on the latter was almost a matter of necessity; 
and when it came, it did not suffice to protect the canal business in the face of a 
renewed railroad war.” In part, the displacement of the waterways by railroad 
movements in the 19th century reflected the greater economy of rail-adapted 
traffic. But, as Hadley states, a significant volume of the business was lost by the 
waterways because of the greater financial resources of the railroads in the 
conduct of rate wars. In these wars, the railroads established rates below cost 
and maintained them indefinitely, subsidizing this predatory attack by highly 
lucrative rates on noncompetitive traffic. As a result of these events, the water- 
ways went into a long period of decline and relative stagnation lasting into the 
1920’s. Because they were not threatened seriously by waterway competition 
during all this period, the railroads failed to conduct any systematic or con- 
tinuous plea for regulation of water carriers, and because water carriage, where 
it survived, provided adequate service, the question of such regulation was never 
seriously debated as a significant public issue. This era ended with the onset 
of the great depression in 1930. 


Limited water carrier regulation as a meausre to contend with the railroad 
emergency of 1940 

The establishment of common-carrier regulation on the waterways by the 
Transportation Act of 1940 was a direct response to the railroad financial crisis 
brought on by the depression. In 1930 only 9,486 miles of rail lines were under 
receivership. By 1935 this had grown to over 68,000 miles, and by 1940 to 75,270 
miles owned by 103 railroad companies, an alltime high. By 1940 not only were 
railroad failures approaching disaster proportions, but they were doing so while 
the Nation as a whole enjoyed gradual recovery from the depression. Motor car- 
riers had been brought under regulation by the act of 1935. Where to turn next? 
In the late 1920’s the waterways had begun slowly to pull out of the long era of 
stagnation into which they had been plunged by the railroad rate wars of an 
earlier generation. New technologies were reducing waterway costs and restor- 
ing something of their former competitive position. The traffic carried on the in- 
land waterways, exclusive of the Great Lakes, had grown from less than 9 
billion ton-miles in 1929 to nearly 20 billion in 1939, or from 1.4 percent to 3.7 
percent of the total carried by all modes of transportation. Here was a revital- 
ized form of competition apparently taking traffic from the railroads. 

Regulatory legislation was about to be consolidated into one system, the Trans- 
portation Act of 1940. To the railroads, this appeared to be an opportune time 
to plead for protection. As the Board of Investigation and Research reported in 
1944, after a thorough review of the background of the regulation of motor and 
water carriers: 

“Federal regulation of motor and water carriers was debated before the Con- 
gress in a heavy concern over the future of the railroads under private operation 
in a situation in which their competitors were either not subject to economic 
regulation or were only slightly controlled.” * 


%2 Federal Regulatory Restrictions Upon Motor and Water Carriers, Board of Investiga- 
ton ann Research, U.S. Senate Doc. No. 78, 79th Cong., 1st sess., September 20, 1944, 
D. . 
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Thus, the financial distress of the railroads constituted the primary concern 
of waterway regulation. For the first time in nearly three centuries of colonia] 
and national history, a limited portion of waterway transportation was removed 
from its historical environment of free competitive enterprise and brought under 
Government regulation. It became regulated not only as to the right to do busi- 
ness, but as to the prices to charge. 

To assert that the economic regulation of water carriers was called into being 
to relieve deficiencies in quality or adequacy of service would be to assert a 
blindness and irresponsibility in national policy throughout the entire previous 
history of the country. Regulation was instituted in 1940, not when water trans- 
portation was deteriorating, but when it was rapidly improving, when the num- 
ber of localities served was increasing, when destructive competition was at a 
minimum, and when rates were both stable and low. Indeed, it was because of 
these improvements that regulation was instituted. The carriers were brought 
under economic regulation, not because they were too backward, but because 
they were highly progressive, not because of general public or shipper dissatis- 
faction, but because of improved public service and growing shipper preference. 
They were brought under regulation because they were serving the nation so 
well that the railroads needed artificial protection against their progressive com- 
petition. 

The waterway transportation industry was thus partially socialized in 1940. 
There is probably no parallel-instance in the history of the United States of a 
fully competitive, highly progressive industry, with no serious internal problems 
or crises, with good labor relations, making excellent technical progress in service 
to the public, all under conditions of free private enterprise, being suddenly 
placed under permanent and rigid economic controls for the purpose of protecting 
another industry which had passed its zenith. 


The historical conteat of the proposals to extend water carrier regulation in 1956 


The question of the bulk commodity exemption before the Congress in 1956 
must be weighed in the logic of this history. A portion of the waterway industry 
was placed under permanent and rigid economic controls in 1940 to save the rail- 
roads from disaster. As an emergency measure to contend with a transportation 
crisis, so drastic a step may possibly have been justified. Certainly, however, 
the Congress was exercising the most elementary prudence in restricting this 
regulation to that most clearly necessitated by the immediate circumstances. 
Inasmuch as the proposed regulation was directly contrary to the entire American 
tradition and pattern of free, competitive enterprise, the burden of proof was upon 
the regulation and not upon the exemptions. Therefore, only that waterway 
traffic most clearly in competition with rail movements was brought under regu- 
lation. Other waterway movements, either clearly noncompetitive with the rail- 
roads or only questionably rail-competitive, were left unregulated, as they had 
been since 1607. 

The present advocates of repealing the “exemption” of bulk commodities talk 
as though economic regulation of water carriers were the normal and natural 
thing and the so-called “exemptions” were artificial and exceptional. Actually, 
the case is just the reverse. It is regulation which is exceptional, artificial, and 
unnatural, and no sound reason can be adduced from three centuries of waterway 
experience to place additional carriers under regulation at this time. 

Applying this record to the situation in 1956, it would follow that if the rail- 
roads were now in a worse crisis than they were in 1940, the regulation of the 
water carriers might logically be moderately extended. On the other hand, if 
the crisis has passed, it would now appear time to remove economic regulation 
from water carriage in its entirety. Certainly, if the railroad crisis has passed 
and if the railroads have recovered a reasonable degree of financial security, 
there is no conceivable reason at this time for taking an action so drastic that 
it was considered too extreme even in the railroad emergency of 1940. 

In 1956, the railroads have long since emerged from the financial crisis of 16 
years ago. Railroad mileage operated by receivers or trustees has declined from 
30.63 percent of the Nation’s total in 1940 to less than 1 percent in 1956, the lowest 
in half a century. It is true, of course, that rates of return are relatively low, 
averaging only 4% percent in 1955. But, in the absence of any immediate finan- 
cial emergency, there is ample time to deal with this problem on its merits rather 
than to impose the penalty of restrictive regulation upon a flourishing competitive 
industry. 

The problem of railroad profits can be approached in its own terms only by 
dealing realistically with the chronic passenger deficit. Every year since 1946, 
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the railroads have lost from $400 to $700 million on their passenger business. 
In the meantime, freight business has remained distinctly profitable. For ex- 
ample, in 1953 the profits on freight alone amounted to over 10 percent of total 
railroad net assets, including investment in passenger facilities. Since 1946, 
the railroads have regularly earned from 7 percent to 10.5 percent on invest- 
ment from the movement of freight. Their lowest rate of return on freight 
traffic since 1947 was 8.27 percent in 1954. Indeed, in a number of recent years, 
railroads have earned on their freight business a rate of profit higher than that 
of the 317 largest public utilities in the country. The limited profitability of 
railroading can be laid squarely at the door of the unprofitable passenger traffic. 

If the railroads are to solve their present financial problem realistically and 
constructively, they will have to face the problem of passenger losses and deal 
with it on its own terms. The national transportation policy is directed toward 
recognizing and preserving the inherent advantages of each mode of transporta- 
tion. Clearly, much of the railroad passenger traffic in the form in which it is 
now handled in uneconomic and fails to utilize the inherent advantages of rail- 
roading. To evade this circumstance by passing the passenger losses in some 
measure over to the freight-carrying waterway operators would compound the 
present wasteful situation. Instead of correcting the diseconomies of the present 
passenger losses, these would be subsidized by a second diseconomy, that of de- 
priving the waterway carriers of freight carriers in the carrying of which their 
own inherent advantages have been amply demonstrated under conditions of free 
and unregulated competition. Nothing but a financial crisis even more acute 
than that of 1940 could conceivably justify a step with such long-run implica- 
tions of wasteful utilization of transportation resources. In 1956 no such finan- 
cial crisis etiher exists or impends. Therefore, the most elementary logic ap- 
plied to the record of three centuries of waterway history counsel strongly against 
further invasion of the historic principle of free competitive enterprise on the 
waterways. 


Consequences of restrictive regulation 

Operating rights as a restriction to freedom of entry.—The Weeks report pro- 
poses to further “dynamic competition” in the transportation system and then 
gets down to cases by advocating the extension of regulation on the waterways. 
Regulation means setting up barriers to entry into the business of waterway 
carriage through the requirements of certification and operating permits. This 
would not promote competition—it would stifle competition. One of the essen- 
tials of dynamic competition is freedom of entry of new enterprises into business 
and freedom of growth for established enterprises. 

One of the sure earmarks of a competitive industry in the United States is ease 
of entry. Certain industries illustrate this point, for example, cotton textiles, 
garment manufacture, bituminous coal mining, and farming. Bulk commodity 
hauling for hire on the waterways is such an industry. Entry is not blocked 
by any patent system ; capital requirements are only moderate; the know-how of 
navigation is widespread. Thus, new firms enter easily, and present firms extend 
their services as the market requires. The industry is characterized by vigorous, 
progressive competition. The certification system would bring an end to this. 

Some indication of the exclusiveness of the certification system may be gained 
from the record of applications filed and of operating rights granted since 1940. 
The record appears in table I. 


TABLE I.—Operating rights*—Waterway Carriers Applications and Grants, 
November 1, 1940, to October 31, 1955 


Applications filed : 
I: alien h ach nen eens ticgescmeeeeg oot okajanthioiaanpunbaramientnd taeda 775 
Extension and new operation 


Total applications 
Applications granted : 


Common carrier 
Contract carrier 


Interstate Commerce Commission, 69th Annual Report, November 1, 1955, U. 
ernment Printing Office, Washington, 1956, p. 118. 
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Thus, during the first 15 years of the certification system on the waterways, out 
of 1 178 applications for operating rights, only 291 were granted. This leaves 
887 denied, dismissed, or withdrawn, almost exactly 75 percent of the applica- 
tions filed. Admittedly, some portion of these stillborn applications were efforts 
to obtain operating rights without specific plans for providing service. But, 
by and large, they are an indication of the frustrated efforts of independent enter. 
prisers to enter a business of their choice. 

Stunted growth of regulated carriage.—Because of the exclusion of new venture 
under the system of operating rights, the waterway traffic so shackled fails to 
grow to its full potentials. This is the historic record of regulation on the inland 
waterways. Since 1940 the portion of traffic under regulation has steadily lost 
position in relation to the total. Table II, below, lists the tons of cargo moved 
on the Mississippi River, the Ohio River, and the Gulf Intracoastal Waterway in 
1939, 1948, and 1954. The growth has been tremendous in the bulk commodities 
not subject to regulation. These include coal, sulfur, ores, petroleum, and sand 
and gravel. As represented in table II, these bulk cargoes increased their share 
very markedly on the Mississippi, from 70.5 to 82.4 percent, and on the Gulf In- 
tracoastal Canal from 84.8 to 91.6 percent, and moderately on the Ohio from 92.9 
to 93.8 percent. 

By contrast the commodities generally subject to regulation lost position on all 
three of these waterways. These include sugar, grains, food products, textiles, 
forest products, paper, and iron and steel. Since the requirements of operating 
rights were imposed in 1940, their share has fallen on the Mississippi from 29.5 
to 17.6 percent, on the Gulf Intracoastal Canal from 15.2 to 8.4 percent, and on 
the Ohio from 7.1 to 6.2 percent. 

Actually, the throttling effects of the barriers to entry have been more dramatic 
even than this. As noted previously, the commodity movements now largely 
subject to regulation include iron and steel. In 1948 the multiple basing-point 
system of pricing this product group was terminated by the producing industry. 
Basing-point pricing included special and artificial incentives to ship by rail at 
the expense of competing modes. Consequently, the termination of this system 
in 1948 induced a rapid expansion of waterway shipment. This is a factor ex- 
traneous to the question of regulation, and in table III we show the decline in 
the share of regulated traffic excluding iron and steel. The remaining regulated 
cargo consists of diverse products of farms, forests, fisheries, and light manu- 
factures. 

Tasie II.—Oargo 


[In thousands of tons] 


Mississippi River Ohio River Gulf Intracoasta 1 Canal 


1939 1948 1954 


Sugar, sirup, and molasses..| 1, 231 
Grains 1,176 
Food pi aa 1, 726 
Textiles and allied pr 718 
Forest product and paper.__| 1, 747 
Coal and coke 575 
Petroleum and products_...} 15, 553 
Iron, stee] and other metals_| 2, 
Sulfur 737 
Ores and nonmetallic min- 


erals_ 
Chemicals and products. ._. 
Sand and gravel_.__...-.-.-- -aataclcialsaa Midiasanihieaainiaapieda ade 


her 


ro pe Bee 
28 S2E8¥8E55 


Lesbos abd Wale. - 2. sa ios 2 cS closes see lee ceeen 
All other commodities J 1 5, 180 


82, 404 | 25, 955 
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Percentage of total cargo, regulated versus bulk 


Mississippi Ohio River Gulf Intra- 
iver coastal Canal 


1954 


Regulated i, . , A \ 8.4 
Bul 1.6 


Source: Corps of Engineers, U. S. Army. 


TaBLE ITI.—Mississippi River—Percentage of regulated cargo to total cargo 


[Products of farms, forests, fisheries, and light manufactures] 


It must be recognized that other factors than certification requirements have 
contributed to this sorry showing. Among these, of course, are the retaliatory 
rate-cutting policies of rail lines paralleling the waterways which the Weeks 
proposals would further unleash. But, recalling again that only 25 percent of all 
operating applications have been granted, the effect of operating restrictions can 
hardly be denied. 

Procedural obstacles to certification.—The enterprising person who seeks new 
opportunity in regulated transportation is deterred not only by the legislative 
requirements, but fully as much by the formidable procedural obstacles placed in 
his path. We have noted above the number of applications since 1940. In addi- 
tion to these, there are uncountable numbers of firms which would have liked to 
apply had not the prospect been so discouraging. For this reason, there is no 
adequate measure as to how restrictive the requirements of operating rights 
really are. 

As time passes, the situation gets worse. At the inception of regulation, the 
applicant is opposed only by competing railroad lines. But as new certifications 
and permits are issued in his own mode of transport, the number and size of com- 
peting carriers with a vested interest in existing movements becomes progres- 
sively greater and the mass of opposition progressively more formidable. This 
is why the record of the ICC in issuing operating rights to trucklines looks so 
much more restrictive than that of waterway operators. There are not yet so 
many nor such deeply entrenched waterway operators to fight off the newcomer. 
The following comment appears in the report of the Select Committee on Small 
Business, United States Senate: ™ 

“As Dr. Dudley Pegrum, a nationally recognized authority, put it: 

“In addition, the new applicant will have to defend his operating financial 
plans, prospective profits, schedules, and so forth in the face of opposition of 
existing carriers, both of his agency and others that may be affected, or think 
that they may be affected, at some future date. The traffic to be developed, the 
possibilities of such traffic, the economic development of the area, and the future 
prospects of the area will all have to be portrayed for the tender scrutiny of 
those carriers already occupying the field. Moreover, even the descriptions of 
the equipment which is to be used will be examined by intervenors who wish to 
see the application denied. 

“The foregoing is not a caricature of proceedings. It is a summary statement 
of what is taking place every day all across the country before examiners of the 
Interstate Commerce Commission. Hearings are prolonged into years and the 
money spent on endeavoring to secure operating authority on occasion runs into 
hundreds of thousands of dollars. This does not cover the expense arising from 
the array of talent aligned against the applicant. 

“If this procedure were necessary to protect the consuming public and to 
guard against ruinous competition it might be a necessary cost of private enter- 
prise in transport. As it is, it is simply a wasteful process. Moreover, it is 
hardest on the small operator who cannot afford the expense involved and who 


% Select Committee on Small Business, U. 8S. Senate, 84th Cong., 2d sess., Competition, 
gp ns the Public Interest in the Motor Carrier Industry, Washington, 1956. 
pp. an 5 
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cannot match the resources marshaled by his opponents to keep him out of com- 
petition. Generally, the ones who are most able to resist the intrusion of compe- 
tition, or break down the resistance to it, are the large carriers who do not or 
should not need the protection. In other words, current procedures are stacked 
against the small carrier, not deliberately by the ICC, but by the false premises 
upon which current regulatory practices are erected. 

“These observations were supported by the testimony of truckers and shippers 
who have had firsthand familiarity with Commission proceedings. A. W. Haw- 
kins, for example, was subjected to four separate hearings on essentially the 
same set of facts, lasting from 1937 to 1944, before the Commission made a final 
determination of his grandfather rights.” 

The operator is confronted not only with the difficult task of proving public 
convenience and necessity, but further, with formidable and costly procedural 
obstacles. 

Operating restrictions as a lever to curtail waterway improvements.—The 
stifling of waterway growth in this manner serves as an essential step toward 
a second move to dismember the waterway system. By keeping traffic down 
through entry barriers and by predatory competition, reasons can be found for 
suppressing programs of waterway improvements and for imposing higher costs 
on waterway operators through special charges and taxes. For example, the 
Commission on Organization of the Executive Branch of the Government uses 
the stifling effects of regulation on nonbulk traffic as a reason for imposing user 
charges on the surviving bulk traffic. The Commission’s statement ™ is as follows: 

“This Commission considers the most important of the task-force recommen- 
dations as to navigation is that a user charge be imposed upon shippers over 
inland waterways. Today the nature of traffic over the inland waterways has 
shifted to bulk traffic such as oil, coal, and ore.” [Emphasis supplied] 

Thus, the regulatory restrictions imposed in 1940 stunted the growth of the 
regulated classifications and shifted the ratio to the bulk traffic. Then, in 1955, 
this shift is used as a reason for imposing special levies on the bulk traffic. A 
burden imposed in 1940 has the effect of making the showing of the waterways 
less favorable, and in 1955, their less-favorable showing is advanced as a reason 
for imposing further burdens. This is the universal pathway by which govern- 
ments invade the realm of private enterprise. 

Inefficiencies resulting from operating restrictions.—Not only do regulatory 
restrictions impair the competitive vigor of the industry by restraining new com- 
petition, they go further and reduce the efficiency of existing carriers. By limit- 
ing the commodities a carrier may move, they compel him to withhold service 
from shippers of other cargo and raise his costs by reducing back-haul traffic. 
By limiting the points he may serve, they deprive intermediate points of occa- 
sional but valuable service and reduce the carrier’s revenues. Tlie waste per- 
meates every phase of operations in which flexibility of decision and action would 
cut the costs and improve the service of the carrier. Because of the limited 
number of carriers now under regulation on the waterways, the experience of 
highway carriers may furnish a more pointed example. Reporting on this sub- 
ject in 1944, the Board of Investigation and Research reported : * 

“The facts that a high proportion of all intercity carriers are restricted nar- 
rowly and that tight limitations reflect specialized equipment and service needs 
in only a small percentage of the cases suggest that the empty mileage, idle-truck 
days and other wastes which result must comprise considerable totals, even con- 
sidering the leasing and intrastate-traffic offsets. Thus, the effect must be to 
raise the level of costs for a large segment of the intercity trucking industry, 
and since costs must be recovered if the service is to continue, it would seem that 
the particular shippers and communities dependent upon the restricted classes 
of carriers must be paying more for transportation than otherwise would be 
necessary.” 

The effect of restriction on shippers and communities—The stated intent of 
regulation is to improve the service to shippers and communities. However, 
authorities on this question take the contrary view. They assert that regulation 
impairs service. Obviously, the restriction of competition is damaging to the 
interests of shippers. The inefficiencies of regulatory limitations only compound 


% Commission on Organization of the Executive Branch of the Government, Water 
Resources and Power, June 1955, vol. I, p. 84. 

% Board of Investigation and Research, Federal Regulatory Restrictions pee Motor 
and Water Carriers, 8. Doc. No. 78, 79th Cong., 1st sess., September 1944, p. 292. 
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this damage. The Board of Investigation and Research refers to this aspect 
of service in highway transportation as follows: ” 

“Since a great many of the restricted carriers serve rural areas, the com- 
munities most seriously affected by higher transportation costs may be the ones 
with the least adequate service by railroad or regular-route motor carrier. 

“Nor does it appear that the burdensome types of restrictions improve the 
service rendered by the affected carriers, except perhaps by restraining them from 
leaving communities and shippers without service in periods of transportation 
shortages. Restrictions of this kind do not facilitate the most flexible, complete, 
or convenient service, and in some instances they necessitate additional effort 
by shippers to arrange for the necessary transportation.” 

Beyond this authoritative view of motor carrier regulation, we may look to 
the greatest authority of all as to the economy of regulation of waterway carriers, 
the shipper himself. The Transportation Association of America referred the 
study of extension of regulation on the waterways to a number of panels, including 
a user panel. This panel consisted of 39 members, all executives representing a 
wide diversity of manufacturing, agricultural, and traffic management points of 
view. They are shippers, with an undivided interest in low charges and efficient 
service. Reporting in 1953, the user panel took a clear stand against extending 
regulation to the bulk commodities on the waterways." After noting that the 
railroad panel favored repeal of the present exemptions, the report of the asso- 
ciation continues: 

“The user panel, on the other hand, did not believe any useful purpose would 
be gained by the extension of regulation resulting from such repeal and opposed 
any change in the present law.” 

The official position of the association was further stated in the following 
words : 

“We are not convinced that the lack of regulation of the water carriage of bulk 
commodities has any substantial effect on the competitive situation between bulk 
water carriers and other carriers. Under such circumstances, we should not 

and do not recommend extension of regulation.” 

Thus, not only the user panel, but the Transportation Association of America 
as a whole went on record as opposed to the extension of waterway regulation. 
In the face of this position there would appear to be little force remaining to the 
contention that regulation should be extended for the benefit of the shipper. 

Restriction and technical innovation.—The Weeks committee proposes as a 
national policy objective the encouragement of “technical innovations.” No ob- 
jective could be more fundamental. When one reviews the record of American 
transportation, from canoe and flatboat through the era of the stage-coach and 
Conestoga wagon, the vast network of canals which in their day furnished an in- 
comparable continental system, the epoch-making record of railroad building, 
and, in the modern era, the development of the diesel locomotive, the lightweight, 
high-cube highway trailer, and the integrated tow of barges, he is compelled to 
recognize that the technology of American transportation is now and always 
has been in a stage of endless transition. The essence of policy is not what it 
does to the system we have now, but what it will do to the unforeseeable transport 
technologies of the next generation. 

The pattern of regulation freezes the technological pattern to existing forms, 
It looks to the past and inhibits change at every turn. In 1950, waterway regu- 
lation had been in effect for only 10 years, but already the consequences were 
observable. The President’s Water Resources Policy Commission reported that 
year as follows: ™ 

“Federal controls over the entrance of new water carriers and regulatory re- 
strictions imposed on ‘grandfather’ and new carriers have lessened their entrepre- 
neurial freedom and have tended to more or less freeze the operations of water 
carriers according to the pattern prevailing in 1940, thus retarding or entirely 
preventing many adjustments with respect to traffic and territories served.” 


* Thid., p. 292. 
"Transportation Association of America, Sound Transportation for the National Wel- 
fare, Cutcage, February 1953, p. 67. 


*® The President’s Water Resources Policy Commission. A Water Policy for the American 
People, U. 8S. Government Printing Office, Washington, 1950, p. 436. 
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Under regulatory legislation the Interstate Commerce Commission is placed 
between the devil and the deep, blue sea. The Commission is under pressure 
from the railroads to be more restrictive. The Transportation Association of 
America comments: “ 

“The railroad panel expressed concern over what its members termed the ‘undue 
liberality’ of the Interstate Commerce Commission in the issuance of many addi- 
tional certificates and permits to motor and water carriers without sufficient 
regard for the adverse financial effect on existing carriers or for their ability to 
handle the traffic in question.” 

On the other hand, shippers and carriers in competing modes of transporta- 
tion, their views reinforced by the findings of the Board of Investigation and 
Research and of the President’s Water Resources Policy Commission find them- 
selves in protest that they are compelled to operate in a straitjacket. The Select 
Committee on Small Business of the United States Senate makes the following 
observation : “ 

“As long as service over a given route is physically adequate, the Commission 
seems satisfied, even though such service could be improved and costs reduced 
through the certification of additional competitors.” [Emphasis supplied.] 

When the Nation was served primarily by the canal system, it was physically 
adequate in the perspective of the time, and if the railroads had been compelled 
to build under the restrictions of certification as to convenience and necessity, 
they would have been a long time growing. When the motor carrier industry 
was brought under regulation in 1935, it had had 10 previous years to get its 
foot in the door, and much of its subsequent operating rights rested on the grand- 
father principle. Waterway carriage, being an incomparably older mode of trans- 
portation than either rails or highways, had built long-established patterns of 
movement before the halter of restriction was placed on it in 1940. But, with 
the constant extension of regulation, the mass of vested interests in existing oper- 
ating rights grows and the forces of resistance to new developments, new modes, 
and new techniques become progressively more formidable. The carrier who 
pleads for new operating rights today and gets them tomorrow joins forces with 
the other ensconced operators and comes back before the Commission the next 
day to prevent someone else from getting them. No features of the Weeks report 
can be more self-contradictory than the dedication to the encouragement of “new 
techniques” followed by the proposal to extend further the restrictive chains of 
operating rights. For the system of operating rights is dedicated to the 
status quo. 

This is the foundation for restraint of competition and development of the 
waterways as proposed by the Weeks report. If carried through, it would reduce 
the alternatives of service available to the shipper, increase operating costs and 
waste, and inevitably lead to a higher rate structure to support the exclusive 
club of those admitted to the waterways. 


PART V. THREATS OF THE WEEKS RECOMMENDATIONS TO THE USEFULNESS AND 
DEVELOPMENT OF THE NATION’S WATERWAYS 


Analysis has been presented above as to the restrictive effects upon waterway 
commerce and the increases in water rates which would inevitably follow upon 
extension of regulation to dry-bulk carriers. It is only too clear, also, that the 
proposed relaxation of controls on the railroads would result in intensified 
predatory rate cutting directed against water carriers. Thus the water carriers 
are to be paralyzed by regulation while the railroads are equipped with heavy 
weapons for the knockout blow. 

The combined effect of these measures would be the impairment of the modern 
barge fleet, one of our great national defense assets, and the deterioration and 
waste of our inland waterway system, improved at public expense for the good 
of the Nation. 


“ Transportation Association of America, op. cit., p. 56. 
“ Select Committee on Small Business, U. S. Senate, 84th Cong., 2d sess., op. cit., p. 10. 
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Whatever lip service the committee’s report pays to the importance of the 
waterways to the Nation’s economy and to national defense,” its manifest pur- 
pose as evidenced by its specific recommendations, is to turn back the clock to 
the 19th century when the waterways were permitted to fall into neglect and the 
railroads were encouraged by enormous subsidies and special assistance to de- 
stroy water commerce. 


The Weeks attack on the historic policy of free waterways 


Indeed the committee would go even further. Not only would it repeal the 
safeguards of the Interstate Commerce Act against unbridled railway attack on 
water commerce; it would also repudiate the basic principle embodied in our 
earliest treaties and other historic documents, such as the Northwest Ordinance 
of 1787 that the waterways of the Nation shall be public highways forever free 
to all the people. As we have noted previously, railroads have acquired their 
rights-of-way through the governmental privilege of eminent domain, and to 
these rights-of-way they enjoy exclusive access. By contrast, any individual 
person or business firm, large or small, is free to launch a vessel on the water- 
ways. It may be objected that the railroads have had to purchase their rights- 
of-way with private funds, a dubious objection as against the record of public 
gifts in the 19th century exceeding $1.2 billion.“ But, even granting in some 
measure this objection, the railroad-rate level is based upon the principle of a 
fair return on investment, and on their freight business, as has been shown above, 
the railroads are generously compensated for their rights-of-way investment. 
The regulation of railroads is abundantly justified by the privilege of exclusive 
access and protected profits. 

But the further extension of regulation on the free waterways cannot be justi- 
fied by any such circumstance. Such regulation would set up the barriers of 
certification and permit to freedom of entry. Inasmuch as the waterways, unlike 
the railroads, are open to all, the Weeks report proposes, instead, that they 
be closed to many and that an artificial and spurious similarity of restriction be 
established between them and the railroads. This proposal is in direct conflict 
with the basic treaties and compacts under which the waterways have served 
as open public highways since the founding of the Nation. 

Such restrictions on water commerce would limit competition and tend to 
maintain artificially high rates for water transportation services. The public 
could thus be denied to an important degree the advantages of the true economies 
inherent in water transportation, the benefits of public expenditures for water- 
way improvements would tend to become frozen in the pockets of the large com- 
mon carriers who would enjoy a virtual monopoly, and the purposes of the 
national policy to improve the waterways and encourage the development of 
water commerce would be in large measure frustrated. 


The historic foundations of free access 


National policy regarding the waterways as it has evolved over the years is a 
dynamic combination of two basic principles: 


The first of these is that our inland waterways should always remain public 
highways accessible to all as channels of commerce for the benefit of all people 
without restriction or restraint, toll, or tax. Utterly dependent on the Ohio and 
the Mississippi for access to eastern markets for their produce, the pioneers in 
the Kentucky country and north of the Ohio demanded and obtained in the 
Treaty of Peace with Great Britain of September 3, 1783, ending the Revolution- 


“ The following are the only comments in the report which indicate any appreciation of 
the importance of the waterways to the national interest : 

“(1) Any policy which has the effect of weakening any form of transportation on which 
we must place major reliance in the event of war is not a satisfactory defense policy. 

“(2) Publie interest, however, attaches to a national policy which enables all segments 
of the carrier industry, including air, water, highway, and pipeline industry, to make 
their tive contributions. or example, in the case of extensive domestic damage, 
it might necessary to place greater reliance on waterway facilities which are relatively 
more immune from destruction. 

“Related to the foregoing considerations is the problem of developing and strengthenin 
our coastal, intercoastal, and inland services by water. It is important to the nationa 
economy and to defense that these operations be both financially strong and prepared to 
meet their role in emergencies.” 

Against these must be set the specific recommendations for legislative action calculated 
to weaken. if not to destroy. waterway transportation. Attention is called also to the follow- 
ing statement of ill-concealed hostility to the Federal waterway improvement program : 

“The Federal Government has spent vast sums of the general taxpayer’s funds for the 
improvement of rivers ahd harbors.” 

“ Federal Coordinator of Transportation, Public Aids to Transportation (Washington, 
D. C.: U. 8. Government Printing Office, 1940), vol. I, p. 19. 
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ary War, and in the Northwest Ordinance of 1787 the most solemn guaranties of 
freedom of the inland waterways. Indeed, it is because of the fears of the 
Western pioneers that Senators from the populous Eastern States would approve 
a treaty with Spain sacrificing the right of the free navigation on the Mississippi 
that the Constitution of the United States requires all treaties to be approved by 
two-thirds of the Senators present.“ The classic formulation of the free water- 
ways policy of the Nation is that contained in the Northwest Ordinance as 
follows: 

“The navigable waters leading into the Mississippi and St. Lawrence and the 
carrying places between the same, shall be common highways, and forever free 
as well to the inhabitants of said territory as to citizens of the United States, 
and those of other States that may be admitted into the confederacy, without any 
tax, impost or duty therefor.” 

In the ordinance this covenant is of equal dignity with those guaranteeing 
rights of trial by jury, religious freedom, and other vital liberties. On the mo- 
tion of Thomas Jefferson it is provided in the ordinance that the articles con- 
taining these guaranties” shall be considered as articles of compact between 
the original States and the people and States in the said territory, and forever 
remain unalterable unless by common consent.” 

Succeeding Congresses modified the administrative features of the ordinance 
but never the compact. And on May 26, 1790, the Congress extended the same 
“privileges, benefits, and advantages” to the inhabitants of the Southwestern 
Territory. This was inclusive of the same compact, 

The compact under the Northwest Ordinance involves the rights of the follow- 
ing States: Ohio, Indiana, Illinois, Michigan, Wisconsin, Minnesota (east of the 
Mississippi) and Pennsylvania (that part included in the Erie Purchase). The 
compact as extended by the Southwestern Ordinance involves the rights of the 
following States: Kentucky, Tennessee, Alabama, Georgia, and Mississippi. 

When the various territories, which later became States, were carved out of 
the Northwest Territory the terms of the ordinance of 1787 were again incorpo- 
rated. Similarly, in the organic acts of the various territories south of the Ohio 
River which later became States, the ordinance was incorporated. The acts of 
the Congress admitting various States to the Union contained declarations that 
the navigable waters should be common highways and forever free (Louisiana, 
Missouri, California, Oregon, Mississippi, Alabama). 

Beginning with the Treaty of Peace with Great Britain of September 3, 1783, 
numerous treaties with foreign countries have contained comparable provisions. 
Thus the Treaty of Guadalupe Hidalgo (1848) with Mexico, guarantees freedom 
of navigation and prohibits taxation of navigation on the Colorado, Gila, and 
Bravo del Norte Rivers except by consent of both parties. See also: Webster- 
Ashburton Treaty of Auvust 9, 1842, United States and Great Britain: Treaty of 
Washington of May 8, 1878, United States and Great Britain; Gadsden Treaty of 
1853, United States and Mexico. 

President Franklin Pierce summarized this principle of national waterways 
policy in a veto message of December 30, 1854, as follows: “The Congress of the 
Union, adopting in this respect one of the ideas of that of the Confederation has 
taken heed to declare from time to time, as occasion required, either in acts for 
disposing of the public lands in the territories or in acts for admitting new States, 
that all navigable rivers within the same, ‘shall be deemed to be and remain public 
highways’.” 

Repeatedly reaffirmed in international treaties, the organic acts of new States 
and acts of Congress, the free waterways covenant of the Northwest Ordinance 
is woven into the fabric of our economic life. 


The historic foundations of waterway development 

The second great principle of national policy basic to the development of our 
waterways and the economic activities dependent upon them is that the National 
Government has both the power and the duty to maintain and improve the great 
inland waterways of the Nation for the use and benefit of all the people. Stated 
in another way this is the doctrine that provision of common highways is a 
sovereign function of Government and has always been so regarded.“ Such pro- 
vision is thus not a subsidy but a normal and accepted responsibility of Govern- 
ment comparable with its duties to maintain peace and order, to protect life and 


“McClendon, Origin of the Two-Thirds Rule in S A 
Siete men Warde 1s. sae. n Senate Action Upon Treaties, American 
Aitchison, Fair Reward and Just Compensation, Common Carrier Service, p. 8. 
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property. Washington had, of course, been a strong advocate of waterway im- 
provement. The Virginia Presidents—Jefferson, Madison, and Monroe—believed 
in the wisdom and importance of such improvements but they questioned the 
power of Congress under a Constitution of delegated powers to appropriate funds 
for such purposes. 

It was on March 14, 1818, that the House of Representatives first formally 
determined that the Congress has power to appropriate funds for waterways and 
other internal improvements when it adopted a committee report as follows: 

“Resolved that Congress has power, under the Constitution, to appropriate 
money for the construction of post roads, military and other roads, and of canals, 
and for the improvement of water courses.” 

It was a Kentuckian, Representative Johnson, who led the fight for the resolu- 
tion. The debate on the constitutional powers of Congress in the field of internal 
improvements was waged over the years and reached a climax as a result of a 
message of President Polk vetoing an internal improvements bill on the grounds, 
principally, that internal improvements ought not to be made by the general 
Government because they would overwhelm the Treasury and because, while their 
purdens would be general, their benefits would be local and partial. It fell to the 
lot cf another Kentuckian, then a resident of Illinois, to reply. It was altogether 
fitting that he should be chosen since he was the only man present who had ven- 
tured down the Mississippi twice in trade. His name was Abraham Lincoln. He 
addressed himself first to the competency of Congress to practice economy in this 
field, noting that in a 4year period when more than $200 million had been re- 
quested for internal improvements, Congress had in fact appropriated only about 
1.8 million for such purposes. He concluded that Congress might be expected, 
based upon past performance, to continue to practice economy. He then answered 
Polk’s second objection in the following passage : 

“Now for the second position of the message; namely, that the burdens of im- 
provements would be general, while their benefits would be local and partial, 
involving an obnoxious inequality. That there is some degree of truth in this posi- 
tion I shall not deny. No commercial object of Government patronage can be so 
exclusively general as not to be of some peculiar local advantage; but, on the 
other hand, nothing is so local as not to be of some general advantage. The Navy, 
as I understand it, was established and is maintained at a great annual expense, 
partly to be ready for war when war shall come, but partly also, and perhaps 
chiefly, for the protection of our commerce on the high seas. This latter object 
is, for all I ean see, in principle the same as internal improvements. The driving 
a pirate from the track of commerce on the broad ocean and the removing a snag 
from its more narrow path in the Mississippi River, cannot, I think, be distin- 
guished in principle. Each is done to save life and property and for nothing else. 
The Navy, then, is the most general in its benefits of all this class of objects, and 
yet even the Navy is of some peculiar advantage to Charleston, Baltimore, Phila- 
delphia, New York, and Boston, beyond what it is to the interior towns of Tlinois. 
The next most general object I can think of, would be improvements on the Mis- 
sissippi River and its tributaries. They touch 13 of our States—Pennsylvania, 
Virginia, Kentucky, Tennessee, Mississippi, Louisiana, Arkansas, Missouri, IIli- 
nois, Indiana, Ohio, Wisconsin, and Iowa. Now I suppose it will not be denied 
that these 13 States are a little more interested in improvements on that great 
river than are the remaining 17. These instances of the Navy and the Mississippi 
River show clearly that there is something of local advantage in the most gen- 
eral objects. But the converse is also true. Nothing is so local as not to be of 
some general benefit. Take, for instance, the Illinois and Michigan Canal. Con- 
sidered apart from its effects, it is perfectly local. Every inch of it is within the 
State of Illinois. That canal was first opened for business last April. In a very 
few days we were all gratified to learn, among other things, that sugar had been 
carried from New Orleans through the canal to Buffalo, in New York. This sugar 
took this route, doubtless, because it was cheaper than the old route. Supposing 
the benefit in the reduction of the cost of carriage to be shared between seller 
and buyer, the result is that the New Orleans merchant sold his sugar a little 
dearer and the people of Buffalo sweetened their coffee a little cheaper than be- 
fore; a benefit resulting from the canal, not to Illinois where the canal is, but 
to Louisiana and New York, where it is not. In other transactions Illinois will, 
of course, have her share, and perhaps the larger share, too, in the benefits of 
the canal, but the instance of the sugar clearly shows that the benefits of an 
a are by no means confined to the particular locality of the improve- 
ment itself. 


78456—56—pt. 3——10 
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“The just conclusion from all this is that if the Nation refuses to make im- 
provements of the more general kind, because their benefits may be somewhat 
local, a State may for the same reason refuse to make an improvement of a local 
kind because its benefits may be somewhat general. A State may well say to the 
Nation, ‘If you will do nothing for me, I will do nothing for you.’ Thus it is 
seen that if this argument of ‘inequality’ is sufficient anywhere, it is sufficient 
everywhere, and puts an end to improvements altogether. I hope and believe 
that if both the Nation and the States would in good faith in their respective 
spheres do what they could in the way of improvements, what of inequality might 
be produced in one place might be compensated in another, and that the sum of 
the whole might not be very unequal. But suppose, after all, there should be 
some degree of inequality; inequality is certainly never to be embraced for its 
own sake; but is every good thing to be discarded which may be inseparably con- 
nected with some degree of it? If so, we must discard all government. This 
Capitol is built at the public expense for the public benefit; but does anyone 
doubt that it is of some peculiar local advantage to the property holders and 
business people of Washington? Shall we remove it for this reason? And if so, 
where shall we set it down and be free from the difficulty? To make sure of our 
object, shall be locate it nowhere? And have Congress hereafter to hold its ses- 
sions, as the loafer lodged, ‘in spots about’? I make no special allusion to the 
present President when I say there are few stronger cases in this world of 
‘burden to the many and benefit to the few’—of ‘inequality’—than the Presidency 
itself is by some thought to be. An honest laborer digs coal at about 70 cents a day, 
while the President digs abstractions at about $70a day. The coal is clearly worth 
more than the abstractions, and yet what a monstrous inequality in the prices. 
Does the President for this reason propose to abolish the Presidency? He does 
not, and he ought not. The true rule in determining to embrace or reject any- 
thing is not whether it have evil in it, but whether it have more of evil than of 
good. There are few things wholly evil or wholly good. Almost everything, espe- 
cially of governmental policy, is an inseparable compound of the two; so that our 
best judgment of the preponderance between them is continually demanded. 

“On this principle, the President, his friends, and the world generally, act on 
most subjects. Why not apply it, then, upon this question? Why, as to im- 
provements, magnify the evil and stoutly refuse to see any good in them?” 

For all practical purposes, Mr. Linecoln’s speech ended the debate on the law- 
fulness and propriety of internal improvements. It is true that the Democrats 
elected Buchanan in 1856 on a plank denying the power of Congress to appro- 
priate funds for a general system of internal improvements, and Buchanan ad- 
hered to this view. But in 1860, when Lincoln was elected, the Republican plat- 
form contained a plank as follows: 

“That appropriations by Congress for river and harbor improvements of a 
national character required for the accommodation and security of existing 
commerce are authorized by the Constitution and justified by the obiigation 
of Government to protect the lives and property of its citizens.” 

From that day on the power of Congress in this field has not been doubted and 
the platform of both Democrats and Republicans in every Presidential cam- 
paign from 1860 to 1952 has either pledged continued development of our rivers 
and harbors or has been silent on the subject. Every President of the United 
States from the beginning of the Nation who has spoken on the question, except- 
ing only Polk and Buchanan, has favored the development of our waterways in 
the national interest. 

Washington said he could not “but be struck with the immense diffusion and 
importance” of “the vast inland navigation of these United States” and he 
added: “Would to God we may have the wisdom to improve them” (1783, 
letter to Marquise de Chastellux). Jefferson compared our waterways with the 
free public schools as “our channels of communications between the States— 
identifying their interests and cementing the Union” (sixth annual message, 
December 2, 1806). Madison believed that “no objects within the circle of 
political economy so richly repay the expenses bestowed upon them (roads and 
waterways)” (seventh annual message, December 18, 1815). John Quincy 
Adams considered waterway improvements “as treaures laid up from the con- 
tributions of the present age for the benefit of posterity” (third annua! message, 
December 4, 1827). John Tyler said that the United States was charged with 
the improvement of the Mississippi ‘for the benefit of all, and the appropria- 
tion of governmental means for its improvement becomes indispensably neces- 
sary for the good of all” (veto message, June 11, 1844). Theodore Roosevelt 
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in a message to Congress on February 26, 1908 said: “The National Govern- 
ment must play a leading part in securing the largest possible use of our water- 
ways; other agencies can assist and should assist, but the work is essentially 
national in its scope as the improvement of our waterways can and should be 
made to pay for itself so far as practicable from the incidental proceeds from 
waterpower and other uses. Transportation should, of course, be free. But 
the greatest return will come from the increased commerce growth and pros- 
perity of our people. For this we have already waited too long.” [Emphasis 
supplied. ] 

William Howard Taft in a special message to Congress January 14, 1910, ex- 
pressed the hope that “this Congress will take such steps that it may be called 
the inaugurator of the new system of inland waterways.” Calvin Coolidge 
considered waterway improvements a capital investment and saia: “The large 
Federal expenditures in improvement of waterways and highways in all com- 
prise a great series of governmental actions on the advancement of the special 
interest of agriculture” (first annual message to Congress, December 6, 1923). 
Herbert Hoover, both as Secretary of Comunerce and as President, was a lead- 
ing exponent of waterway improvement. Thus in an address at St. Louis, Mo. 
on November 14, 1927, he said: “I am concerned with this improvement (of 
inland waterways) because it will contribute to the wealth and economic 
progress of every section of the Union. It will contribute to the untiy of the 
Nation. It is of concern to every one of our millions of farms and homes.” 
Franklin D. Roosevelt believed that “all new navigation projects and improve- 
ments directed to better communication” result “in greater activity for all ports 
and transportation agencies” (address to Great Lakes Seaway and Power Con- 
ference, December 5, 1940). Harry S. Truman thought water resources develop- 
ment would “open new frontiers of agriculture, industry, and commerce,” and 
that “navigation, flood control, conservation, and reclamation are among the 
important activities upon which our prosperity as a nation depends” (annual 
message, January 21, 1946). 

President Eisenhower in his state of the Union message of January 6, 1955, 
expressed the view that flood control and river and harbor improvements “have 
a substantial influence on the growth of the country. Moreover, in times 
of threatening economic contraction, they may become a valuable sustaining 
force.” 

Perhaps the clearest formulation of the classic American doctrines of free 
waterways and their Federal development is that of President Andrew Jackson. 
In his first annual message to the Congress on December 8, 1829, he said: 

“Every member of the Union, in peace and in war, will be benefited by 
the improvement of inland navigation and the construction of highways in 
the several States.” 

Then to drive the point home, he said in his second annual message on 
December 6, 1830: 

“All improvements effected by the funds of the Nation for general use should 
be open to the enjoyment of all our fellow citizens, exempt from the payment 
of tolls or any imposition of that character.” 

These principles reflect one of the most profound ideals of the American 
free enterprise system—the ideal of the free public highway open to all on 
equal terms, subject only to police regulation to maintain order and safety. 
The ancient concept of the common highway is one of the oldest and most 
basic ideals in man’s long struggle for freedom. It provides a solid foundation 
for free competition in the transportation of goods essential to the growth of 
our economy. Public investment in free public ways is a primary means for 
creating freedom of economic opportunity. This has been true from time 
immemorial and is perhaps more true in the modern economy than ever before 
in history. The fact that America today is essentially one market to which 
goods move freely and cheaply from all parts of the Nation is due in large 
part to the wisdom of our historic policies of development of land and water 
highways at the expense of the Nation for the benefit of all the people, free 
from restrictions and restraints, tolls, imposts, and taxes. 

To keep the waterways free for the use of all without license, permit, ex- 
clusive franchise, toll, or tax and to improve and develop them to their maximum 
efficiency and usefulness—these have been the foundations of America’s water- 
ways policy. By these means our Government has discharged its sovereign 
responsibility to provide public highways so as to foster free competition and 
healthy growth throughout the economy. 
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Concrete results of national waterway policy 

By any standards this policy has been an outstanding success. Its results 
were well summarized in the report of President Truman’s Water Resources 
Policy Commission (1950) as follows: 

“The benefits from the inland waterways must be gaged by the transporta- 
tion savings which may reasonably be expected to result from their use, in 
the light of the cost and value of the transportation services which they are 
capable of rendering, compared with alternative forms of transportation. On 
the forty-odd billion annual ton-miles of freight now moving on the inland 
waterways, the savings estimated by the Army engineers of 6 mills per ton- 
mile produces an annual total return in excess of $200 million, or 20 percent 
on the gross public investment, even after Federal maintenance and operation 
charges are deducted. 

“These savings will increase as the tonnage grows. Over the past 20 years. 
ton-miles have increased on the inland waterways at the average rate of 1.75 
billion a year. At the present rate of growth, tonnage and ton-miles will double 
within the next 25 years. In view of the fact that total ton-miles of the coun- 
try have been increasing since 1929 at the rate of 20 billion annually, it would 
seem reasonable to expect that, by 1975, with the substantial enlargement of the 
waterways after completion of the channels now under construction and au- 
thorized, total river ton-miles should be in excess of 100 billion annually (which 
is the figure already reached both on the highways and in the pipelines, and 
less than one-sixth of the present railway ton-miles). On such a volume of 
tonnage the savings to the public in lower transportation charges, computed 
at the rate shown above, would exceed half a billion dollars annually. 

“In order to translate these general estimates of total savings from inland 
waterways into the specific benefits that accrue to a region from the lowering 
of transportation costs, one much visualize the benefits to farmers of the Mis- 
souri and Arkansas Basins which would flow from increasing the value of their 
grain 5 to 10 cents a bushel through lower transportation charges to market; 
the benefits to both producers and consumers from moving the coal and other 
mineral and forest products of the Tennessee, Arkansas, and Missouri River 
Basins at substantially lower rates, thus increasing their dollar value as raw 
materials and putting them to economic use where they now are undeveloped 
One must consider how industries and industrial population concentrate around 
navigable water, creating work, income, new traffic for other modes of trans- 
port. and wealth for people, bringing farms and markets, producers and con- 
sumers closer together, making living conditions better for farmers and industrial 
workers alike.” 

It may be noted that the inland-waterway traffic forecast of the Truman 
Commission has proved unduly conservative. In 1955, ton-mileage on the inland 
waterways reached an estimated 87.500 million. Thus the annual transporta- 
tion cost saving has already reached a rate exceeding $400 million a year. 

The wide diffusion of these benefits among all sectors of the economy may be 
gaged by the distribution of population in relation to the navigable waterways. 


Waterway orientation of the national community 

The growth of the Nation’s population and industries has centered around 
the navigable harbors, lakes, and rivers. More than half of the people of the 
United States reside in metropolitan areas of 150,000 population or over. Over 
80 percent of the persons living in these areas in 1950 resided in cities located 
on navigable waters. In this connection, it is significant that the 22 largest 
metropolitan areas of the United States are so situated that they have direct 
access to water transportation. Many smaller cities and towns and rural areas 
are also oriented to the waterways. Analysis shows that about two-thirds of the 
Nation’s 1950 population of 151 million resided in counties at least half of 
whose area is situated not over 50 miles from navigable waterways. It might 
almost be said that the basic geographical structure of the country has developed 
with reference to water transportation. 


The inland waterway communities 

Looking at the inland waterways alone, and setting aside for the moment 
the Great Lakes and the seaports, metropolitan areas on the navigable rivers 
and canals had a combined population of 12,250,000 persons in 1950, exclusive 
of all cities of less than 150,000 people. The family income of these metropolitan 
areas aggregated over $10 billion in 1949. According to the 1947 Census of 
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Manufacturers, they produced a value added of near $8 billion at the lower 
price levels of that period. 

Some indication of the major place of the inland waterway communities in 
the Nation’s economy may be gained from the foliowing roster of cities. 


TABLE I.—Metropolitan areas located on inland waterways’ 
[Exceeding 150,000 population in 1950} 





Population |Family income,| Value added by 
Metropolitan area in 1950 1949 manufacture, 
1947 census 








Piteobuiety POs. — oa dt a5 sh 0s) 6-1 see ses 2, 213, 000 | $1,895, 000,000 | $1, 708, 000, 000 
St. Louis, Mo 1, 681,000 | 1, 515,000,000 | 1, 296, 000, 000 
Minneapolis-St. Paul, Minn_- 3 1,117,000 | 1, 093, 000, 000 715, 000, 000 
CRE ae bedi nsiddkdawctiaud tecanhobunstdddbaos 904, 000 802, 000, 000 777, 000, 000 
Kansas City, OPO. id s. akn Gea ak edi bes -Sdakes 814, 000 768, 000, 000 470. 000, 000 
Ty Bier dt si aecbctehdainnd db ah ebdlcsh a tne cpileuinis 577, 000 483, 000. 000 489, 000, 000 
a Bin on ata otiicenn ah osmansgiedgutostbennn an 559, 000 386, 000, 000 275, 000, 000 
MIGHT Oc wane cacbdecsddbbcchaAicbopeesdubaienses 482, 000 342, 000. 000 199, 000, 000 
COMeeint, DeOUes des 556 585- Gad 5. das bea hse ioucs 366, 000 320, 000, 000 167, 000, 000 
Wheeling, W. Va.-Steubenv eS SS eee 354, 000 281. 000, 000 260, 000, 000 
CVC I BE oe cadets do ck cen enarcnilg te Preantencenekcastl 342, 000 300. 000, 000 275, 000, 000 
EoIOR CIOL PO bi vend ele ctacenbacaddddsont-dedscdee 337, 000 219, 000, 000 () 
Charleston, W. Va_.._- ANB ehnid EW rks dds ddead 322, 000 245, 000, 000 (?) 
NOG SUNG ois 0 Se denkd ae otnbskaksstldnocunis 322, 000 235, 000, 000 134, 000, 000 
I iit lites is til a ta iia Mie iearaamencsiaia 284, 000 225, 000, 000 231, 000, 000 
GOUrerenGD) Welle son iiss eesti 277, 000 280, 000, 000 53, 000, OCO 
Poorits Those 5 spcsswes; asd. acqttsbdashien dd <plabBsnt~adss~ 251, 000 236, 000, 000 281, 000, 0CO 
CRAREIRON IR TOT in ons SANs Sood RE ane dedtadonnns 246, 000 245, 000, 000 149, 000, 000 
pe ig Ae ES i <a 246, 000 169, 000, 000 121, 000, 000 
Davenport, Iowa, Rock Island, Moline, We. Seed. dacs 234, 000 227, 000, 000 171, 000, 000 
Arma Gil 3 - sack isa Sess es is dS eds a hia 162, 000 88, 000, 000 57, 000, 000 
Te VSI BI ise hac tie tb seks <n Hin eden Arnie tnd 160, 000 138, 000, 000 145, 000, 000 
Total inland waterways.................- plate ded 12, 250, 000 | 10, 492, 000, 000 7, 973, 000, 000 


1 Rocative of the Great Lakes and omitting also inland cities with access to deep water ocean trans- 
portation. 
2 Not available. 


The concentration of large urban communities along the inland waterways 
reflects, of course, the historical dependence on water transportation at the time 
of the early growth of these centers. But, at the same time, their continued 
growth and their dominant position in the American commonwealth, along with 
the cities of the Great Lakes and the seaport cities, reflects the important of 
the navigable waterways in the American economy in the middle of the 20th 
century. 


The Ohio River and regional development 


Something of the growth of the population and income of the Ohio Valley in 
comparison with traffic on the Ohio River is indicated by the following table: 


Taste II.—Growth of the Ohio Valley community and ton-miles carried on the 








Ohio River 
Year | Number and Year | Number and 
amount amount 
Popubetieths. is erins cacwasenamindse tere sei -5ti- damwti. 1930 15, 440,703 | 1950 17, 848, 475 
SROONING FR SINR oc nctthecerrinabeninsbsardineRewntix 1929 $9,487 | 1950 $24, 315 
Ton-miles of traffic on the Ohio River (millions) ......- 1929 1, 474 { Ba 1" S 


| 


1 Income of each State allotted to that portion of the State lying within the Ohio River drainage basin 
on the basis of population. The Tennessee Valley is excluded. 


The large industrial growth of this region, incorporating parts of 11 States 
and exceeding 154,000 square miles in area, is highly dependent in important 
respects on river transportation. The availability of low-cost fuels, electric 
power, basic iron and steel, and ready access to the Nation’s markets is the essen- 
tial foundation of community development. 
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The postwar period has witnessed a dramatic upsurge in transportation on the 
Ohio River. In 1955 more than 60 million tons of freight, representing about 
12 billion ton-miles of traffic, moved on the river. The increase in ton-mileage 
over 1929 when canalization was completed is more than 800 percent. The basic 
factor underlying this amazing growth in river traffic has been the robust growth 
of industry along the Ohio and its navigable tributaries. The remarkable tech- 
nical improvements made in towboat and barge design in recent years, assuring 
greater speed, dependability, carrying capacity and low costs; sharp increases 
in transport costs by other means; the growing demands of the people and of 
industry for even more abundant supplies of fresh water; cheap electric power 
based upon waterborne coal; all these factors have combined to stimulate a 
tremendous industrial expansion in the Ohio Valley. 

During the period since January 1, 1950, more than $9 Dillion has 
been invested in new and expanded plant facilities on the Ohio and its navigable 
tributaries, providing enormous increases in the national income both in greatly 
increased employment and rising wages and in reduced costs of more abundant 
goods and services. Indeed, it is reliably estimated that on the average each 
$12,000 invested in modern industry creates one new job opportunity. At that 
rate this $9 billion investment in the Ohio Valley has created more than 
750,000 new jobs—more than the combined employment of the cities of Cincinnati 
and Pittsburgh. But that is only part of the story. Recent studies show that 
every thousand jobs in primary industries creates 1,200 jobs in industries to 
service them. Thus an aggregate of 1,650,000 new jobs has been provided by the 
$9 billion investment in the valley. 

The foregoing table demonstrates the vital relationship between traffic on the 
Ohio and the economic development of the region it serves. In percentage terms 
as Ohio River traffic increased 582 percent from 1929 to 1950, per capita income 
in the valley increased 221.8 percent over 1929 levels, as compared with an in- 
crease in per capita income of 211.8 percent during the same period for the Nation 
asawhole. In very large part this development must be attributed to the original 
canalization of the Ohio completed in 1929 at an original cost of $150 million. 
The benefits to the Nation from that modest investment, considered in their 
broad aspects are beyond calculation. 


The extent of the national community oriented to water transportation 


In addition to the 22 metropolitan areas located along the inland waterways, 
and previously listed, the metropolitan concentrations on the Great Lakes and 
on the seacoast harbors comprise a roster of the major commercial and in- 
austrial cities of the United States, a roster which admits few exceptions. 

The following table sums up measures of the importance of these cities in 
recent years. 


TABLE III.—Metropolitan centers exceeding 150,000 population in 1950 


Popula- Family Value added 
tion, 1950 income, by manu- 
1949 facture, 1947 


Cities on the inland waterways 12, 250, 000 |$10, 492, 000,000 | $7, 973, 000, 000 

Cities on the Great Lakes 13, 447, 000 | 13, 800,000,000 | 13, 277, 000, 000 

Cities on seacoast harbors ‘ 38, 200, 000 | 35, 816,000,000 | 22, 904, 000, 000 
000, 000 


Total for waterway cities 63, 897, 000 | 60, 108, 44, 154, 000, 000 


Thus, in 1950, over 63 million people lived in larger cities dependent on water 
transportation. This was 81.6 percent of the total number of inhabitants of 
cities of over 150,000 people. In fact, metropolitan United States is a waterway 
oriented community, and it is only a minority of our city dwellers who live or 
work much beyond earshot of the steamboat whistles. 

In combination with these cities, the smaller towns and farm communities 
along the waterways represent a major portion of the American population. 
This may be demonstrated by reviewing the population of counties through the 
United States, including both city and country districts. Taking only those 
counties at least half of which are within 50 miles or less of a navigable waterway, 
these counties comprise a population which in 1950 consisted of over 100 million 
persons. This was 66.4 percent of the Nation’s total population. It is hardly an 
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exaggeration to say that the American people have designed their country, in 
the geographical sense, around the routes of waterway navigation. 

Because metropolitan areas serve the more dispersed populations for several 
hundred miles around, the benefits of navigable waterways are widespread. 
Thirty-seven of the States and the District of Columbia are located on waterways, 
and every community benefits from its proximity to waterway cities. In fact, 
except for the extreme westerly portion of Texas and the extreme easterly portion 
of Oregon, no part of these 37 States is more than 300 miles from navigable water, 
and most parts are much nearer. The population of these States was 142 million 
in 1950, compared to 151 million for the United States. These States therefore 
accounted for 94.3 percent of the total population, a population serving and being 
served by the metropolitan waterway centers. 

It may properly be concluded that the income earning and tax paying popula- 
tion of the United States are the true beneficiaries of low-cost water transporta- 
tion. And it cannot be too strongly emphasized that among the principal bene- 
ficiaries of the prosperity and growth produced by improved waterways, are the 
railroads, trucks and airplanes whose services are demanded in ever increasing 
volumes by basic industry dependent upon, and established in reliance upon, low 
cost water transportation of bulk commodities and a myriad of auxiliary plants 
and facilities. On this score Herbert Hoover, then Secretary of Commerce, stated 
in an address at St. Louis on November 14, 1927: 

“Another criticism to which I have given great consideration is that the open- 
ing of these great waterways would endanger the stability of our railway system. 
Taking the country as a whole the railroads must ever bear the major burden of 
our goods traffic. And there are many classes of goods which will always go by 
rail even parallel with the waterways. And there is an old saying that is true: 
‘New transportation facilities create business.’ It is well proven by our new 
highways.” 

Again he said as President in an address at Louisville, Ky., on October 29, 
1929: 

“It is no accident that the most prosperous railroads in the country are those 
lying in our great river valleys, where they can share in the expansion and 
development stimulated by the waterways. And the new waterways are not com- 
petitive but complementary to our great and efficient railways. It is the history 
of transportation that an increase in facilities and a cheapening of transportation 
increases the volume of traffic.” 

Mr. Hoover’s statement also made in his Louisville address of October 29, 
1929, has been confirmed by history ; when speaking of our improved waterways 
he said: 

“They are not local in their benefits. They are universal in promoting the 
prosperity of the Nation.” 


The Weeks proposals as a repudiation of historic policy 

The proposals of the Weeks Committee, if adopted, would constitute a repudia- 
tion of our historic free waterways policy in that the licensing and rate control 
provisions of the Interstate Commerce Act would be extended to transportation 
of bulk commodities which comprise the major part of traffic on the inland water- 
ways. In part IV, hereof the inevitable consequence of such cartelization upon 
free competition in the water transportation business are discussed. Suffice to 
point out here that such restrictions tending to limit freedom of entry into the 
business and to restrain rate competition among water carriers will necessarily 
freeze the benefits of waterway improvements in the hands of the relatively few 
larger carriers which will be authorized to operate. Thus the advantages of the 
free waterways policy as a stimulant to competition throughout the economy will 
be sharply reduced. And the basic assumptions of the policy of improvement of 
the waterways—that the benefits of such expenditures of public funds are diffused 
throughout the economy—will be undermined. 

The more fundamental changes in the Interstate Commerce Act proposed by 
the Weeks committee designed to enable the railroads to destroy water carriers 
by engaging in unbridled predatory rate cutting combined with the proposed 
restraints on water carrier competition, cannot fail to deprive the public of the 
benefits of the waterway improvements provided at Government expense and to 
stifle the further development of the waterways. 


Present competitive attack on the waterway system 


Even under existing regulatory policy which includes important safeguards to 
preserve the inherent advantages of each mode of transportation subject to the 
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Interstate Commerce Act and to prevent unfair and disruptive competitive prac- 
tices, the railroads are given broad authority to charge less than full cost rates 
in competition with water carriers and are generally permitted exceptions to 
the long- and short-haul clause to meet water competition, making up their losses 
on higher rates against noncompetitive traffic. As a result substantial volumes 
of traffic, which on a full cost basis would move more cheaply by water, are di- 
rected to the railroads and the public is thus deprived of the full potential bene- 
fits of the improved waterways. This problem was discussed in the following 
terms by President Truman’s Water Resources Policy Commission in its 1950 
report: 

“In attempting to estimate the result of inland waterway improvements, con- 
sideration must be given to the fact that a considerable volume of traffic is now 
being kept off the waterways by reductions of railroad rates to lower levels to 
keep up traffic on the rails. * * * 

“Thus the shipping public is led to forego the use of the waterways and accept 
as a substitute subnormal or noncompensatory rail rates, which either sacrifice 
railroad earnings or permit the railroads to recoup their losses by charging higher 
rates on other traffic. * * * 

“The railroads, water carriers and the public alike will be better off if each type 
of carrier transports traffic for which it is inherently adapted at its normal rate. 
This might seem, at first thought, to mean the doom of the railroads as profitable 
enterprise, if waterways take a large part of the tonnage away from them. Such 
reasoning overlooks the fact that the waterways create more traffic than they 
take away. * * * 

“The waterways are only links in the chain of transportation from raw mate- 
rial through the processor to the consumer and user of the finished products. 
The railroads are an essential part of this chain, and as long as the rates for the 
service they render vield a profit, their place as essential and profitable enter- 
prises will be secure.” “ 

It is perfectly evident that the weakening of existing safeguards against rail- 
road rate-cuting practices, proposed by the Weeks committee can only result in 
further diversions of waterway traffic with attendant reductions in the benefits 
of waterway improvements and overall loss from uneconomic employment of the 
Nation’s transport facilities. This trend would, of course, be accented by in- 
creased regulation of water carriers whose power to meet more aggresive rail 
competition would be impaired by restrictions and restraints tending to regidify 
their rates and services. 


The stifling of waterway traffic as a lever to bankrupt the system of public 
improvements 


The long-range effect of these proposals, therefore, would be a sharp decline 
in waterway traffic accompanied by contraction and eventual termination of the 
waterway improvement program. For only the prospect of expanding waterway 
traffic moving at rates which disperse the benefits to the public can justify Fed- 
eral expenditures for waterway modernization and development. 

The deliberations of the Congress in the authorization of waterway improve- 
ments have regularly been based on the estimates of public benefits which these 
improvements are expected to confer. Where the volume of navigation is large 
and growing, the expected benefits are correspondingly large, and the projected 
improvements more clearly justified. But, the Weeks proposals would constrict 
the volume of navigation, both by unleashing the predatory competitive powers 
of the railroads upon the smaller waterway operators and, in addition, by restrict- 
ing freedom of entry to the waterways under the requirements of certification 
and permit. Thus, under these proposals, the volume of navigation would be 
reduced. With a reduced volume of navigation, the projected benefits would be 
cut down and the public investment made to appear unjustifiable. Thus, under 
the policies they propose we would be duped into neglecting the development of 
one of our greatest natural assets—the free waterways of America. 

Already the Nation’s inland navigation facilities are in urgent need of rehabil- 
itation, particularly on the Ohio and its tributaries—the Cumberland and the 
Monongahela and on the Warrior-Tombigbee, where rehabilitation programs to 
replace outmoded and deteriorated locks and dams have only begun. The inade- 
quacy of the existing structures for modern traffic results in constantly increasing 
costs for the movement of traffic delayed by double locking and congestion. The 
Missouri and other important streams throughout the country offer great promise 


4A Water Policy for the American People (1950), pp. 207-208. 
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of usefulness to the people if only adequate measures are taken for their full 
development. The adoption of the Weeks committee proposals will frustrate 
and discourage these programs, 

No one would benefit in the long run. Of course, the railroads might temporarily 
increase their revenues. But even they would be the losers over a period of years. 
For impairment of the waterways through diminished traffic and higher costs 
would rob the Nation of their stimulating effect upon industrial growth which 
creates increased demand for all types of transport service. Moreover, such 
increases in water transportation costs as would inevitably follow from increased 
regulation and from failure to maintain and improve the waterways as efficient 
highways for modern traffic, would have serious dislocating effects upon industrial 
plants and a variety of economic relationships established in reliance upon our 
traditional policies and dependent upon low-cost water transport. 


Waterway restrictions and competitive industrial development 

The adverse consequences of any policy tending to increase water transport 
costs would be widely felt throughout the economy. Just as public benefits from 
the existing policy are widely diffused so injuries from its repudiation would be 
widespread. Thus any significant increase in water transportation costs would 
quickly result in a shift of petroleum traffic from the waterways to pipelines. For 
petroleum and petroleum products now representing about one-third of the total 
volume of river traffic, are shipped by water in competition with pipeline move- 
ments. Water transport has provided an economic means of shipping large 
volumes of these commodities at low cost, readily available to small refiners and 
marketers who cannot obtain capital necessary for pipeline construction. Major 
oil companies own substantially all of the Nation’s oil pipeline system and of 
course enjoy an important advantage over competitors who are forced to utilize 
their pipeline facilities—collecting a profitable tariff on their competitors’ crude 
oil and products. Through use of the free rivers, small independents in the oil 
business have been able to reduce their dependence upon major companies for 
transport service and to provide a significant element of competition tending to 
make petroleum products available to the public at lower costs. Recent studies 
of petroleum products prices in the Ohio and Mississippi Valleys clearly demon- 
strate that the general level directly reflects the savings in transport costs afforded 
by the waterways. As distance from the river increases prices rise to cover 
trucking or rail costs from water terminals to distination. Where pipeline rates 
are the decisive factor in terms of volume, competition operates to insure that 
savings in water transportation costs are passed on to the consumer. This 
competitive force would be largely eliminated under the Weeks railroad program. 
Refiners and marketers who have established their facilities in reliance upon 
low-cost water transportation would be forced in many cases to remove their 
plants to areas served by pipeline or to construct their own pipelines, if they could 
raise the necessary funds, resulting in increased costs and wasteful duplication 
of facilities. 

Similarly, such transportation cost increases would gravely injure the coal and 
steel industries in the Ohio Valley, which are dependent on low-cost water 
transport to reach distant markets, to which they must move their output in 
excess of limited local demand. 


Effects on the Appalachian coal industry 

The bituminous coal industry of West Virginia and eastern Kentucky is illus- 
trative. In 1954, 26 million tons of coal were shipped on the Ohio River. So 
important is this industry to West Virginia that 46 percent of the industrial 
labor force of the State is engaged in coal mining, producing over one-fourth of 
the Nation’s supply of bituminous coal. Any coal-producing area is acutely sen- 
sitive to transportation costs because transportation is a much greater burden 
on coal marketing than on the products of most other industries. For example, 
in 1951, railroad freight revenue per ton of coal carried throughout the 
country was 64 percent of the price realized at the mine. 

But, unlike other coal-producing States, West Virginia and Kentucky have 
to ship practically all of their coal out to other States and to ship it greater 
distances. They are therefore hypersensitive to transportation costs. States 
such as Pennsylvania, Ohio, Illinois, Indiana, Virginia, and Alabama consume 
from one-fourth to more than three-fourths of the coal mined within their respec- 
tive borders. By contrast, more than 90 percent of the coal mined in West 
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Virginia and Kentucky moves to outside markets.“ Large volumes of this coal 
are shipped to Chicago and to destinations in Wisconsin and Minnesota where 
it must compete with shorter-haul coal mined at low cost in Illinois and 
Indiana. Southern West Virginia and eastern Kentucky are especially far from 
major markets, and the economy of this region rests directly on low-cost ship- 
ment via the Ohio River and the rail-Great Lakes routing. It is on the founda- 
tion of this huge outshipment of coal over the waterways that West Virginia and 
Kentucky have achieved the status, respectively, of being the No. 1 and the 
No. 3 coal-producing States of the Union. 

The policies and structure of the West Virginia and eastern Kentucky coal- 
mining industry are largely oriented to their remoteness from major markets. 
Because higher value commodities are less hampered by the costs of long- 
distance shipment, upper Ohio Valley mines place emphasis on quality, and 
the typical mining company in this area sorts, cleans, and otherwise processes 
the product of the mine more extensively than is usual elsewhere in the country. 
Nevertheless their problems are difficult and continuous. While coal mining in 
general has had to contend in recent years with the growing competition of 
other fuels, the upper Ohio Valley has had this problem compounded by still 
another, namely, that new technologies of combustion are increasing the utility 
of lower quality coals. In the face of this development, the upper Ohio Valley 
mines have been able to maintain their quality appeal only under growing 
difficulties. 

A very large quantity of coal moves from the vicinity of Huntington, W. Va., to 
the Cincinnati area, much of it to be transshiped inland by rail into areas com- 
petitive with coal from Illinois and Indiana. In the region of the Indiana border 
north of Cincinnati, coal from central Illinois and western Indiana would displace 
West Virginia and eastern Kentucky coals. Thus, in the coal trade each region, 
as a result of the increased water transport costs implied in the Weeks recom- 
mendations, would be thrown back upon its own resources and inter-regional 
trade obstructed. The specialized coal-producing areas of West Virginia and 
eastern Kentucky where the entire economy has developed on the premise of low- 
cost transportation would be especially victimized. 


Effects on the Pittsburgh and Ohio River steel industry 


The iron and steel industry of the Ohio Valley is likewise a regionally export- 
ing industry. The producing districts of Wheeling, Youngstown, Pittsburgh, and 
the central Ohio Valley cannot absorb the output of their own steel mills and 
must compete in the distant national markets with producers less remote from 
the buyer. The upper Ohio Valley district is universally known as the major 
steel-surplus area in the United States. The health of the industry and the jobs 
of its workers are directly dependent upon its ability to ship at low cost into 
distant competitive districts. Mr. Roy E. Kohler comments in the Wall Street 
Journal of January 19, 1952, that “* * * United States Steel plants around 
Pittsburgh sell about 70 percent of their output to consumers outside the area.” 
A similar observation could be made with respect to the other producing cities 
in the Ohio Valley. 

The special marketing problem of the valley steel industry may be illustrated 
with respect to important product groups. One of these is oilfield pipe. The 
major market for oilfield pipe is the Southwest, and the Ohio Valley industry 
must reach this distant market in competition with mills closer to the consumer. 

Increased water transportation costs would set up an impediment to this 
interregional pipe movement. 

The effect of increased transport costs on the movement of pipe to the South- 
west is illustrative of a wide variety of steel shipments. The upper Ohio Valley 
now ships to such important steel markets along the Mississippi River as the 
Davenport-Moline area, St. Louis, and Memphis. 

The westward movement of steel from upper Ohio Valley mills by barge is an 
important portion of their total output. In 1954, for example, shipment of iron 
and steel on the river amounted to over 3.4 million tons, over 22 percent of the 
total indicated output of finished steel of the riverside mills. The annual ingot 
eapacity of all riverside mills in the Ohio Valley, including the entire Pittsburgh 
district, as well as the riverside mills in Ohio and the entire steel industry of 
West Virginia and Kentucky, was 29.8 million tons. Through the year, pro- 
duction averaged 68.7 percent of capacity in the Pittsburgh-Youngstown district, 


4* Dr. Thomas C. Campbell and Dr. James H. Thompson, of West Virginia University, 
have published extensive studies of the economy of their State from which this and 
related information has been obtained. 
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and output of finished product runs about 75 percent of ingot tonnage. On this 
pasis, the riverside mills shipped over 15.3 million tons of finished steel. It 
should be noted that this production moved out in all directions, north, south, 
east, and west. Therefore, the southwestward barge movement of 22 percent of 
total output represents a much larger portion of total shipments in the south- 
westerly direction and river shipment must be recognized as a major channel 
of access of the upper Ohio Valley steel industry to lower valley markets. 

Any significant increase in water transportation costs would thus have a con- 
stricting effect on this important interregional eommerce. 


Effects on grain marketing 


Interregional commerce in farm products would likewise be penalized. One 
example is the movement of feed grains between the Middle West and the farm 
regions of the Southeast. The States in the upper Mississippi Valley are grain- 
surplus areas, and the prosperity of farmers in that area rests on low-cost move- 
ment of their products to distant markets. One of these markets is the growing 
animal and poultry feeding industry of the Southeastern States. The agricul- 
tural economy of Alabama, Tennessee, Georgia, North Carolina, South Carolina, 
and Florida, to a growing extent, is built upon production of meat, dairy prod- 
ucts and poultry. The feed grains raised in large areas of these States are typi- 
cally insufficient for the feeding requirements so that these are grain-importing 
areas. Purchased grain is a major raw material of this industry. For example, 
feed constitutes 75 percent of the production cost of broilers in Georgia. 

The movement of grain on the Mississippi River and its tributaries multiplied 
i more than four times between 1946 and 1951 as shown by the following 
table: 


TABLE IV.—T'onnage of grain transported by regulated carriers on the Missis- 
sippi River and tributaries, 1946-51 


[Data in short tons of 2,000 pounds] 
Oats Wheat Total 


47, 455 155, 578 308, 285 

12, 893 297, 262 475, 575 

18 309 475, 112 637, 137 

40. 132 383. 928 740, 840 

: 71, 019 317, 703 1, 169, 195 
727, 135 115, 663 483, 377 1, 326, 175 


Source: Interstate Commerce Commission, U. 8. Department of Agriculture. 


From 1946 to 1951, the tonnage of corn increased about 600 percent, of oats 
140 percent, of wheat 210 percent, and the total of these grains approximately 
330 percent. The differential between the price of grain at the market and the 
price on the farm varies directly with the cost of shipment between these two 
points, so that the transportation savings represent a mutuality of benefit be- 
tween the farm areas of the Middle West and those of the Southeast. Increases 
in water transport costs cutting into these savings, would thus represent a mutual- 
ity of damage to the respective farm economies. 

These three product groups illustrate the generally constrictive effect which 
the Weeks recommendations would have on inter-regional transportation. They 
represent mining, manufacturing, and agriculture, and their lessons may be ex- 
tended to other product groups in the same categories and to other regions and 
other waterways throughout the country. The free flow of inter-regional and in- 
terstate commerce is vital to the Nation’s welfare and growth, and the Weeks 
recommendations entailing marked increases in water transport costs would act 
as an internal tariff barrier to block off this commerce. They would have a 
stifling effect on the entire economy. 


Effects on consumers of electricity 


As pointed out above, the benefits of low cost water transport are widely dif- 
fused through many communities and population groups. For this reason, adop- 
tion of the Weeks railroad recommendations to handicap the waterways and in- 
crease water transport costs, would impose a general burden on consumers and 
on industry and agriculture. Probably the largest readily identifiable group is 
the residential consumers of electricity. 





1420 TRANSPORTATION POLICY 


Petroleum fuels and coal constitute a large volume of waterway traffic, ana 
along the waterways these fuels are delivered at low transportation costs to elec- 
tric power stations constructed on the waterways for that reason. The banks of 
the Ohio River and its tributaries (even apart from the Tennessee Valley) have 
become a major national center of electric power production. Low-cost fuel at 
the powerplant means low-cost electricity. 

Increased water transport costs on fuel would not typically be absorbed by 
the utility company. The fuel-adjustment clause in electric utility contracts pro- 
vides for an automatic change in billed electricity rates to compensate for changes 
in the cost of fuel. The fuel adjtistment clause is a feature of the rate system 
of a very large number of power companies. 

Coal is a major part of the cost of producing and delivering electricity and 
transportation costs represent a very large percentage of the delivered cost of 
coal. In 1952, a representative year, fuel expense constituted 32 percent of the 
total cost of electric power as delivered to the consumer’s meter, including power 
production, maintenance and administration, and distribution. 

The residential consumer of electricity is a lot of people. At the beginning of 
1955, the number of homes using electricity in the Ohio Valley (excluding the 
Tennessee Valley) was in the neighborhood of 4.7 million. These homes were oc- 
cupied by a valley population in 1950 of over 17.8 million persons, This indi- 
cates the extent to which, through one economic channel alone, that of electric 
utility rates, the impact of the Weeks committee railroad plan would bear directly 
and immediately upon the people of the Ohio Valley. 

We have noted previously what the Weeks railroad program would do to inter- 
regional trade in agricultural products. In addition, the farmer should be in- 
cluded as an important victim of this scheme as a consumer of electricity. Farm 
electrification proceeds rapidly in the areas where current is cheap. For example, 
in the single year of 1953, just one electric utility system in the Ohio Valley added 
790 miles to its rural lines and acquired 11,600 additional rural customers. Fur- 
thermore, the average use of current per farm went up 9.8 percent in that year. 
The purchase of electricity by farm cooperatives is especially important. The 
sales of this utility company to farm cooperatives increased 349,430,000 kilowatt- 
hours in 1953, 14 percent over the preceding year. This is representative of the 
meaning to agriculture of low-cost transportation of coal and petroleum fuels on 
the Ohio River and the burden which any sizable increase in such costs would 
throw upon the farmer through the mechanism of the fuel adjustment clause. 

In confining attention to the use of electricity within the Ohio Valley itself, 
we have been referring to only a portion of the market for electrical energy. 
An increasing portion of electricity generated from waterborne fuels at the 
water’s edge is being distributed in areas remote from the river and outside of 
the valley. Higher voltage lines permit the transmission of current over even 
longer distances. For example, in 1954 a 330,000-volt line was placed in service 
from Lawrenceburg, Ind. on the Ohio River below Cincinnati to the area of 
Fort Wayne, Ind. outside the Ohio Valley. The Ohio River electric power sys- 
tems are integrated with electric power pools which would in numerous in- 
stances carry the burden of higher water transportation on fuel into communi- 
ties removed from the river by hundreds of miles. 

An important portion of the cost of the Weeks railroad plan would be borne 
by the Federal Government itself through the Atomic Energy Commission. The 
huge Portsmouth area project is constructed so as to take advantage of the 
resources and transportation facilities of the Ohio Valley. Its power require- 
ments are served by the steam generating plants of the Ohio Valley Electric 
Corp., representing an electric power investment of $440 million. Increases in 
the costs of water-borne fuels for this vast project would directly increase the 
cost of electricity produced for the Atomic Energy Commission. 

In addition, increased costs of river transportation would raise the cost 
of electricity to countless thousands of industrial and commercial users, large 
and small, manufacturing plants, shops, and offices, and to municipalities for 
urban transportation, street lighting, and other needs as well as to hosptials 
and other institutions of all types. There is hardly any other conceivable com- 
modity or service, the burden of whose increased costs would listribute itself 
so widely among all groups of the population and all activities as an increase in 
the delivered costs of fuel for the production of electricity. The Weeks com- 
mittee states that “the Federal Government has spent vast sums of the general 
taxpayers’ funds for the improvement of rivers and harbors,” and then proposes 
as a solution a scheme which would raise the costs of living of virtually every 
taxpayer in the Ohio Valley. 
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The national defense aspects of the Weeks committee proposals 


In its railroad bias the Weeks committee has utterly failed to comprehend 
the true significance of developed waterways for the national defense. The fol- 
lowing statement is illustrative of this blindness: 

“The railroads may be expected to have the greatest flexibility in accommodat- 
ing an expanded domestic traffic with a minimum increase in equipment, since 
other forms of transportation as a rule require additions to equipment in direct 
ratio to an increase in traffic handled, and this is not the case with the railroad 
industry.” 

The statistics on increased waterway traffic in the postwar period clearly in- 
dicate the capacity of the waterways for handling large additional volumes of 
traffic without significant additions to capital equipment. Since 1950 the volume 
of inland waterway traffic has more than doubled—rising from 40 billion to 87 
billion ton-miles per year. 

Of course, a policy, such as that proposed by the Weeks committee would 
handicap the waterways, destroy the modern river fleet and discourage improve- 
ment of navigation facilities and limit their usefulness in wartime. 

In the case of the Ohio River, for example, which serves the basic, war-essential 
valley industries—coal, steel, electric power, chemicals, petroleum, and non- 
ferrous metals and the great atomic energy plants at Portsmouth, Ohio, and 
Paducah, Ky.—the present obsolete locks will have reached the limits of their 
practical economic capacity by the early 1960’s, assuming present rates of traffic 
growth are maintained. A program to replace these obsolete structures with 
facilities capable of serving growing needs is underway, with construction 
started on 3 of the planned 16 new locks and dams. When completed, these 
improvements will at least quadruple the navigation capacity of the Ohio and 
will greatly improve efficiency and speed of operation. But under the system 
of predatory railroad rate cutting to destroy water commerce and of regulatory 
restrictions on bulk carriers proposed by the Weeks railroad report, waterway 
operations would be so penalized as to discourage traffic growth and even to 
cause serious losses of traffic to the railroads. Thus the new work could not be 
justified and the modernization program, of deep and vital concern to the people 
and industry of the Ohio Valley would be scrapped. But under present national 
policies it may confidently be expected that improvements required to modernize 
our waterways for the needs of future growth in peace and war will go for- 
ward to early completion. The usefulness of the waterways in time of emerg- 
ency would then depend upon mobilization policy in the allocation of scarce 
materials. This matter is succinctly put by President Truman’s Water Resources 
Policy Commission at page 210 of its report as follows: 

“Most of the basic waterway facilities—channels, locks, and terminals—can 
readily accommodate several times the normal peacetime volume of barge traffic 
without drawing on these scarce commodities. No outlay for steel rails, switches, 
ties, ballast, or paving materials is required. Tow boats can efficiently propel 
a much larger cargo than is customarily handled in a peacetime tow. For rapid 
increase in carrying capacity per unit of steel and man-days, the construction 
of barges is the most effective solution for dry cargo even if the comparative 
slowness of barge service is taken into account, and approximately as efficient 
as pipelines for liquids. 

“About 24 tons of steel and a large amount of skilled manpower are required 
to build one 240-barrel gasoline tank car with its intricate rolling undercarriage 
and brake mechanism, whiie 250 tons of steel suffice for a 10,000 barrel tank barge 
of simple box design. This obvious truth was not at first appreciated by those 
responsible for the allocation of strategic materials in World War II. Arbitrary 
allocations of materials, location of strategic production units, and routing of 
mnilitary supplies by those ignorant of the potentialities of barge transportation 
prevented the waterways from fully achieving their usefulness in the war job. 
This is a lesson that the Nation cannot afford to ignore as it prepares for future 
emergencies.” 

Attention is also invited to the tribute paid to the war record of the waterways 
by the Water Resources Policy Commission at page 424 of its report (appendix 5) : 

“The service rendered by inland waterway transportation during World War 
II demonstrated conclusively that it is a vital instrument of national defense. 
Its performance in contributing toward the winning of the war more than justified 
the confidence of Congress in the Corps of Engineers’ waterway improvement pro- 
gram prosecuted for and sponsored by the people, and more than repaid the 
Federal Government for all of the expenditures of public funds for that program.” 
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The recommendations of the Weeks committee for predatory railroad rate 
cutting and restrictions on water transport can hardly be considered consistent 
with the committee’s statement that: 

“Any policy which has the effect of weakening any form of transportation on 
which we must place major reliance in the event of war is not a satisfactory 
defense policy.” 

By their own standards the Weeks railroad attack on the waterways stands 
condemned as contrary to the national-defense interest. 


CONCLUSION 


It is submitted that adoption of the recommendations of the Weeks committee 
would— 
(1) Prejudice the interests of small communities, farmers, and small 
shippers dependent upon rail transportation. 
(2) Gravely impair the small competitors of the railroads, both truckers 
and waterway operators. 
(3) Deprive the Nation of the benefits of low-cost water transportation. 
(4) Cause serious dislocations of industrial plants dependent upon low- 
cost water transportation. 
(5) Discourage development of the waterways essential to the nationa) 
defense interest and the growth of the national economy. 
(6) Impose upon the public a heavy burden of increased transportation 
costs. 
The report should be rejected by the Congress. 


Mr. Harris. That concludes the hearings today and the committee 
will adjourn until 2 o’clock Tuesday afternoon of next week. 

(Whereupon, at 12: 14 p. m., the subcommittee recessed to reconvene 
at 2 p. m., Tuesday, June 12, 1956.) 
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TUESDAY, JUNE 12, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 2 p. m. in room 
1334, New House Office Building, Hon. Walter Rogers presiding. 

Mr. Rogers. The Subcommittee on Transportation and Communi- 
cations will come to order. 

The first witness will be Mr. Carl E. Anderson, representing the 
Western Freight Association. Is Mr. Anderson present 

Will you identify yourself for the record ? 


STATEMENT OF CARL E. ANDERSON, SENIOR PARTNER, WESTERN 
FREIGHT ASSOCIATION 


Mr. Anperson. My name is Carl Anderson, senior partner of the 


Western ae Association, with offices at 1390 East Seventh Street, 


Los Angeles, Calif. 

Mr. Rocers. You may be seated, Mr. Anderson. 

Mr. Anverson. I prepared a statement for this House Subcommittee 
on Interstate and Foreign Commerce in regard to H. R. 6141, 9771, 
9548, 9771, and 9772. 

Mr. Hinsuaw. What about 9177 ? 

Mr. ANDERSON. 9177 is a bill introduced by Congressman Hinshaw. 

Mr. Hinsuaw. Is that in there, too? 

Mr. Anverson. I want to talk about it. 

Mr. Hinsuaw. All right. 

Mr. Rogers. Do you prefer to read the statement, or if you would 
rather just make your talk extemporaneously, the statement will be 
included ? 

Mr. Anperson. I would like to read part of it and include the facts 
about 9177. 

Mr. Rogers. You suit yourself about it. 

Mr. Anperson. My name is Carl E. Anderson, I am senior partner 
in the Western Freight Association, which has its main office in Los 
Angeles. Western Freight Association is the name under which I, 
either alone or with my partners, have conducted a successful trans- 
continental freight-forwarding business for over 25 years. 

I am a relatively small operator. Last year the Western Freight 
Association handled a total of 31,000 tons of freight. This may be 
contrasted with approximately 1,400,000 tons handled by the largest 
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forwarder, namely, the Universal Carloading Co. and its various 
affiliates; 1,100,000 tons handled by Acme Fast Freight, the second 
largest forwarder; and 600,000 tons handled by the National Car- 
loading Corp., the third largest. 

My operations have always been profitable and those who use my 
service are satisfied with it. I should like to make a statement with 
reference to the several hills before you relating to freight forwarders, 
They are H. R. 6141, 9177, 9548, 9771, and 9772. 

Section 19 of H. R. 6141 would amend section 402 (c) of the Inter- 
state Commerce Act. That section now provides that shippers or 
associations of shippers who consolidate small shipments into carloads 
for the purpose of securing carload rates for themselves and their 
members, on a nonprofit basis, shall not be subject to regulation as 
freight forwarders, and that warehousemen or others who consolidate 
or distribute pool cars as shippers’ agents within a single terminal 
area shall likewise be exempt from regulation. 

The bill would permit the Commission to remove the exemption 
from any of these individuals or organizations if it finds that it is 
necessary to do so to carry out the purposes of part IV of the Inter- 
state Commerce Act and the national transportation policy; and it 
directs the Commission in making its determination to consider the 
extent to which these individuals or segeerettene are in competition 
with regulated forwarders. This would be a very broad delegation 
of authority. 

All of these shippers’ associations are really operated for profit. 
Their purpose is to reduce shipping costs for their members and in- 
crease profits. Many of the aanen shippers’ agents who consolidate 
or distribute pool cars are to all intents and purposes freight for- 
warders who are avoiding regulation. 

All of them, both the associations and pool-car operators, are in 
competition with the regulated forwarders. It would seem, there- 
fore, that under this bill the Commission could regulate all of them. 
Practically, however, I do not believe the Commission could accom- 
plish anything, because if it found after investigation and hearing 
that some individual or organization was not entitled to aPINeNOe it 
would be a simple matter for him or it to change the form of opera- 
tion or of organization just enough so that the Commission would 
have to begin all over again. 

Rather than see money wasted in a futile attempt to control these 

eople, I would leave them alone. There is nothing inherently wrong 
in what they are doing. Certainly they compete with regulated for- 
warders, but if a forwarder runs his business right, he should be able 
to meet their competition. 

H. R. 9548 would permit the railroads to transport freight for for- 
warders at lower rates than they charge other shippers for like serv- 
ices. The bill is restricted to the transportation Me loaded trucks on 
flat cars, but if it became law, the restrictions probably would not 
remain long. 

The argument no doubt is made that if the trucks can haul for for- 
warders at less than their tariff rates, as they can under section 409 
of the act, the railroads should be permitted to do likewise. I do not 
ship loaded trailers on flat cars myself. 

If the law were further amended, as I think it soon would be, to 
cover other forms of rail transportation, I foresee that with my rather 
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small tonnage it would be difficult for me to obtain any very substan- 
tial rate concessions from the railroads, but I would get what I could. 

In asking the trucking companies for rate concessions under sec- 
tion 409, I always ask for rates as low as they give my competitors, 
never for anything better. I believe the trucks on the whole treat me 
fairly in this respect, although, of course, I have no way of knowing 
what they charge my competitors. 

H. R. 9771 would permit freight forwarders to own railroads, truck- 
lines or water carriers, if the Paiaen approves. As to this bill, 
I will only say that I can think of no good reason why a forwarder 
would want to own a carrier, except perhaps a trucker to perform his 
assembly and distributor service. This, I believe, should in fairness 
be allowed, but otherwise I think it is best for the forwarders to stay 
in their own field, run their own business, and let the carriers run 
theirs. 

H. R. 9772 would allow the Commission to consider, in permitting 
new forwarders to enter the field, whether the new service will be in 
competition with service already existing. I think this would be desir- 
able if forwarders are to be regulated at all. 

Forwarders cannot create any new traffic; they can only handle exist- 
ing traffic. There is a limit to the amount of business available to 
forwarders anywhere, and the more forwarders there are in the field to 
divide the business the more difficult it becomes for any of them to give 
adequate service. 

H. R. 9177 was introduced by Mr. Hinshaw at my request. The 
reasons why I favor its enactment are fully stated in a six-page letter 
which my Washington representative wrote to Mr. Hinshaw on Feb- 


ruary 6 of this year. A copy is attached to my statement here. I will 
read it if you wish, but in any event, I should like to have it incor- 
porated in the record for your consideration. 

Mr. Rogers. Without objection, it will be included in the record 


at this point. 
(The letter referred to follows :) 


STATEMENT IN Support oF H. R. 9177 


WASHINGTON 15, D. C., February 6, 1956. 
Hon, CaRL HINSHAw, 
House of Representatives, 
Washington, D. C. 

DeaR Mr. HinsHAw: You may recall that on January 6 Mr. Carl Anderson of 
Los Angeles and myself discussed with you briefly an amendment of the Inter- 
state Commerce Act which we thought would be desirable. I should like, if I 
may, to develop the proposal a little further in this letter. 

Mr. Anderson, as you know, is the senior partner in the Western Freight Asso- 
ciation, an organization doing a transcontinental freight-forwarding business. 
He has been successfully engaged in that business for 25 years or longer. Freight 
is received in small lots from shippers at his assembly stations, located in New 
York, N. Y., Pittsburgh, Pa., and Zanesville, Ohio, and forwarded in mixed car- 
loads to his distribution stations in the Far West. His principal distributing 
stations are at Los Angeles and San Francisco, Calif., Portland, Oreg., and 
Seattle, Wash. This rates from terminal to terminal are based upon the mixed- 
carload rates which he pays the transcontinental railroads, plus an amount which 
experience has shown is sufficient to cover his costs and yield a profit. 

A large proportion of the freight handled by Mr. Anderson, probably 90 percent 
of it, originates or terminates outside of his assembly and distributing stations. 
Under his practice the expense of moving the freight in small lots into his assem- 
bly stations and from his distributing stations is borne entirely by his patrons. 


78456—56—-pt. 3——-11 





1426 TRANSPORTATION POLICY 


These initial and final movements are performed by for-hire carriers, either rai] 
or highway, or not infrequently by the shipper’s or consignee’s own trucks. 

Under section 409 of the Interstate Commerce Act motor carriers are permitted 
to transport freight for freight forwarders (but not for the general public) at 
contract rates less than their published tariff rates. The contracts under the 
statute must be filed with the Interstate Commerce Commission, and the Commis- 
sion is empowered to pass upon the reasonableness and adequacy of the contract 
rates. Wherever Mr. Anderson negotiates a contract rate with a responsible 
motor carrier for service between one of his terminals and an outlying point, his 
practice is to designate the motor carrier in his tariff as his agent for the receipt 
or delivery of freight at the outlying point, and publish the amount of the con- 
tract rate as a separate component to be added to his basic (terminal-to-terminal) 
rate. The purpose and the effect of this arrangement is to pass on to the ship- 
ping public in full whatever saving there is in the contract rate as compared 
with the motor carrier’s tariff rate. He thinks, and I agree, that the intention 
of Congress in enacting section 409 of the statute was to make freight-forwarding 
service more freely available to the smaller communities which cannot them- 
selves originate or receive full carloads. If so, Mr. Anderson’s practice just 
described gives full effect to that intention. 

But it is impossible to maintain agents at all of the nonterminal points in the 
territory which Mr. Anderson is authorized to serve. Neither is it possible for 
any forwarder to serve its territory with agents everywhere, At outlying points 
to or from which he has no contract and hence has no agent he does not publish 
any rate in his tariff. Shippers at such points must make their own arrange- 
ments for moving freight into the assembly stations and delivering it to Mr. 
Anderson’s organization there. Similarly at the destination end Mr. Anderson 
states in his tariff that if a shipment is destined to a nonterminal point to which 
no rate is published the Western Freight Association will, if the shipper so re- 
quests, ship the goods from the distributing station to their final destination via 
any mode of transportation designated by the shipper and at his expense. If, as 
sometimes happens, the shipper asks the advice of the Western Freight Associa- 
tion as to the mode of transportation to be used the association recommends the 
cheapest dependable carrier. Mr. Anderson has handled the assembly and dis- 
tribution end of his business in this manner ever since he commenced his freight- 
forwarding operation a quarter century or longer ago. It is no overstatement to 
Say that his practice in this respect has been eminently satisfactory to his patrons. 

Section 402 (5) of the Interstate Commerce Act defines a freight forwarder as 
one which “holds itself out to the general public * * * to provide transportation 
of property * * * for compensation, in interstate commerce, and which in the 
ordinary and usual course of its undertaking (A) assembles and consolidates 
* * * shipments of such property and * * * performs break-bulk and distributing 
operations with respect to such consolidated shipments, and (B) assumes respon- 
sibility for the transportation of such property from point of receipt to point of 
destination.” Following the enactment of part IV of the act, which included 
this definition, there were 1 or 2 decisions by divisions of the Commission, in the 
early forties, holding that it was the duty of a freight forwarder to publish and to 
apply specific rates between all points in the territory which he was authorized to 
serve whether he had agents at such points or not. But no steps were taken to 
enforce these rather tentative findings against Mr. Anderson. 

More recently, however, the matter was again considered, in the case of Lif- 
schultz Fast Freight Extension (Wisconsin, 285 I. C. C. 659), decided by the full 
Commission on July 6, 1955. In the case of inbound shipments to the assembly 
station the Commission concluded—and it could hardly have held otherwise— 
that if the shipper made his own arrangements for moving the goods into the 
assembly station and tendered them to the forwarder there it was proper for 
the forwarder to apply its rate from the assembly station rather than from the 
outlying point at which the shipment actually originated. As to outbound ship- 
ments from the distributing station its finding was different. It said: 

“Once the property is in the possession of the forwarder such property must 
stay in its possession or control, either physically or theoretically, to the ultimate 
destination. This is so whether the final delivery is made by the forwarder or 
by a motor carrier acting as the forwarder’s agent. Consequently the freight 
forwarder cannot relinquish responsibility for a shipment short of the ultimate 
destination.” 

Mr. Anderson is apprehensive that under this finding the Commission will soon 
insist, or try to insist, that he issue bills of lading and publish specific rates to 
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nonterminal destinations at which he has no agents. He strongly feels that it 
would be contrary, not only to his own interest, but to the public interest to do so, 

If he were to publish specific rates to nonterminal destinations to which he has 
not contracted for rates with a motor carrier he would be under the necessity of 
pasing his rate to each point on an estimate or average of the cost of shipping 
at tariff rates via the various carriers. If he underestimated he would be obliged 
to absorb part of the cost of moving the goods from the distributing terminal to 
the final destination; if he overestimated he would derive a windfall profit from 
the transaction. He does not wish either to derive a profit or to incur a loss from 
his assembly and distribution operations, and he does not believe there is any 
good reason why he should be required to do so. 

The law which I have quoted above places on the forwarder “responsibility for 
the transportation of property (moving in his service) from point of receipt to 
point of destination.” Mr. Anderson and I believe that the word “destination” 
could and should fairly be construed to mean the point at which the forwarder 
relinquishes possession of the goods. On goods arriving at its distributing ter- 
minals with instructions from the owner to reship to an outlying point via a speci- 
fied carrier, we feel that the Western Freight Association relinquishes possession 
when it turns the goods over to the designated carrier. Nevertheless, and as 
shown below, the Western Freight Association does assume responsibility for 
the safe delivery of goods so reshipped. Recently Mr. Anderson received a letter 
from an assistant bureau head at the Commission stating that under the Lif- 
schultz decision he should publish through rates to all points in the territory which 
he is authorized to serve. Mr. Anderson’s traffic manager answered this letter 
as follows under date of January 27: 

“We publish through rates between all points at which we have agents who 
can give or take receipts for the freight in our behalf. In other words we are 
responsible as freight forwarders as long as the freight is in our possession; and 
our rates extend as far as our possession. Shippers at nonagency points who 
desire to uSe our service must make their own arrangements for bringing their 
shipments into one of our consolidation stations and delivering them to us there. 
Similarly if a shipper wishes to have his goods sent to a nonagency point in our 
territory, we invite him by item 30 of our tariff to forward the shipment, under 
our rates, to one of our distributing stations selected by him, with instructions to 
us to reship from that station to the desired destination, via a carrier designated 
by him and at his expense. When we turn the goods over to the carrier so 
designated we relinquish possession and our responsibility as a forwarder ends. 
But we tell the shipper and consignee, nevertheless, in item 30, that we will 
“assume full legal responsibility for the safe delivery of goods so reshipped”— 
or in plain language that we will take care of him on any loss or damage claim 
which may arise. In the case of complete loss (nondelivery) no one but us could 
effectively prosecute the claim since we would hold the carrier’s receipt for the 
goods. In the case of concealed damage the delivering carrier might take the 
position that the goods were already damaged when they came into his possession, 
and again the consignee would have to come to us. The delivering carrier might 
be right; the damage might have been caused by the railroads in moving the 
goods to our distributing station, or it might have been caused by our own 
employees in handling in our station. The consignee is in no position to ascertain 
where the damage occurred and fix the responsibility; but we are. If therefore 
the shipper or consignee asks us to do so we pay the claim and then undertake 
to recover from the responsible carrier—if the damage was caused by a carrier. 
But I submit it does not at all follow, as you suggest, because we protect our 
patrons on loss and damage claims—something which we fairly should do and 
which we have always done—that we should publish rates for the movement of 
freight which is not in our possession, either actually or constructively.” 

You will doubtless wish to know whether other freight forwarders have the 
same problem, and if so how they meet it. The larger forwarders, those who 
are associated as the Freight Forwarders Institute, publish through rates 
between all or practically all points in the territory they are authorized to 
serve. The rates so published are normally at about the level of the rail less- 
than-carload rates from the initial point of shipment to the final destination. 
Concededly such through rates are of some use and advantage to the public. 
Shippers at least know in advance when they deal with a forwarder which pub- 
lishes rates of this kind what the total charge will be—as a maximum. But 
there are also some real disadvantages in the arrangement, as I shall try to 
show. To some points where the forwarder does not have contract rates with 
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a motor carrier and where he considers the common-carrier rates unstable the 
forwarder, to protect himself and to discourage patronage, will sometimes 
publish what are virtually penalty rates. If a shipper unwittingly gives a for- 
warder a consignment of freight to one of these points he finds that he has 
obligated himself to pay a charge which often is considerably in excess of what 
it would have cost him had he dealt directly with the underlying carriers instead 
of with the forwarder. 

And there are other disadvantages to shippers. When a shipper sends a lot 
of freight in to an assembly station of a through-rate forwarder he is tendered a 
bill of lading under which the forwarder takes possession of the goods retro- 
actively at the initial point of shipment and agrees to forward them to the final 
destination. In accepting the bill of lading the shipper binds himself in some 
measure to pay the forwarder’s through rate. Often it is to his advantage to do 
so; but by no means always. Sometimes the shipper can save considerable 
money by paying the motor-carrier charges to the assembly station, and then 
taking out a forwarder bill of lading and paying the forwarder rate from the: 
assembly station to destination. The same opportuntiy for defeating the 
through rate sometimes exists at the destination end. The shipper can bill the 
goods through and pay the forwarder rate to the final destination, or if there 
is any economy in so doing he can pay the forwarder rate to the distribution 
station and arrange with a motor carrier to move the goods under a new bill 
of lading from the distribution station to the ultimate destination. The larger 
shippers, who understand forwarder rates and practices, are of course in posi- 
tion to avail themseives of these opportunities wherever they occur, but small 
and occasional shippers cannot do so. Thus it happens that the through rates 
between nonterminal points which the organized forwarders maintain, and 
which the Commission seems on the point of insisting that all forwarders must 
maintain, all too frequently are nothing but traps for the unwary. I do not 
say this in criticism of the forwarders who maintain such rates, but simply to 
point out the facts and the weaknesses which are inherent in the system. 

None of these things happen or can happen under the system which Mr. 
Anderson has always followed. Those who use his service pay his published 
terminal-to-terminal rate, plus the actual cost of the assembly and distribu- 
tion service, as performed by a carrier of their own choosing. The only excep- 
tion is on shipments from the distributing station to outlying points to which 
Mr. Anderson has a contract rate with a motor carrier and hence has a through 
rate in his tariff. But in such cases his through rate is, as he believes, invari- 
ably lower than any rate which the shipper could obtain himself. 

Mr. Anderson is not asking that the low be changed to forbid the maintenance 
of through rates between nonterminal points by those forwarders who prefer 
that system, but he would very much like to see a change in the law which would 
insure that his own system of ratemaking will not be disturbed. It is believed 
that this could be accomplished by amending section 405, part IV, of the Inter- 
state Commerce Act (which requires forwarders to publish rates from and to 
all “points between which property will be transported”) by striking out the 
period after the final word “consignee”, substituting a colon, and adding: 
“Provided, That nothing in this part shall be construed as requiring any freight 
forwarder to publish tariffs stating rates to or from points at which the for- 
warder has no agent.” 

Such an amendment, it should be noted, would not relax the requirement 
which is placed upon every freight forwarder by section 404, “to provide and 
furnish, upon reasonable request therefor, the service subject to this part covered 
by its permit”—that is, to serve its authorized territory adequately. The obliga- 
tion would still remain upon it to find agents through which to give service 
wherever possible, but it would be relieved of the duty (if such duty now exists) 
of publishing rates to and from points where it has no agent and can find none. 
Nor is there any likelihood, as a practical matter, that any forwarder would 
try to use the proposed amendment, if enacted into law, as a device to restrict 
its service unlawfully. Forwarders are completely dependent, for successful 
operation, upon a steady and substantial volume of tonnage through their assem- 
bly and distributing stations, and none of them can afford to overlook any 
opportunities for maintaining and building up their volume. 

In conclusion, I may add that in about 1949 or 1950 one of the bureaus of 
the Commission notified Mr. Anderson that he must publish rates from and 
to points at which he had no agents. At that time, and at his request, you intro- 
duced a bill to relieve him from that requirement. Soon thereafter the Com- 
mission informally indicated that it would not press the matter, and no action 
was taken on the bill. However, now that the subject has been revived and in 
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a rather threatening form, by the Commission’s decision in the Lifschultz case, 
it would be much appreciated, in the event you agree with Mr. Anderson’s 
point of view, if you will introduce the bill again, or one of like tenor, and try 
to get it enacted into law. 

I am a retired employee of the Interstate Commerce Commission. Mr. Ander- 
son consults me occasionally on his rate and traffic problems, and I have written 
this letter at his request. I apologize for its length. 

Very truly yours, 
C. G. JENSEN. 

Mr. Anpverson. Thank you. 

Having touched on all of the forwarder bills before you, I would 
now like to submit a proposal which would make it unnecessary to 
enact any of them. I suggest for your serious consideration that part 
IV of the Interstate Commerce Act be repealed in full. 

It has always seemed to me that a freight forwarder should re- 
main in law what he is in fact, a shipper, with the same rights and 
the same obligations in his relations to the carriers as any other ship- 
per. I can well see the need for regulation of the carriers, especially 
the railroads, for the good of the public and their own good. 

But I cannot see that the business of freight forwarding is affected 
with a public interest at all. If all of the freight forwarders now 
operating, including myself, were to disappear from the scene to- 
morrow, we would scarcely be missed. The pool-car operators and 
the shippers’ associations would still be in business, and those who 
could not or did not wish to use their services could deal directly with 
the carriers and have their shipments moved by rail, truck, express, 
air or water. 

I do not mean to leave the impression that the business in which I 
have spent most of my adult life is a completely useless one. <A for- 
warder is a marketing tool and can be a good one if he works in the 
interests of the industries he serves. But he is, after all, only a middle- 
man. The shipper usually has the choice of one or more forwarders, 
as well as a choice of unregulated carloaders and shippers’ associa- 
tions. 

To my way of thinking, there is no difference between buying a 
product and selecting one of these various services. Take, for in- 
stance, a grocery store. If one store does not treat you right, if its 
prices are too high or its products inferior, you go elsewhere. No 
one has to deal with a grocer he doesn’t like, nor with a forwarder he 
doesn’t like. 

Moreover, there are plenty of State and Federal laws by which a 
dishonest grocer can be brought to account, and I think the same laws 
would serve very well for a dishonest forwarder. 

It is sometimes said that forwarders should be regulated so as to in- 
sure that the public will be fairly treated in the matter of rates. I sub- 
mit that no shitppat has ever been put out of business or even seriously 
hurt in his business by unreasonable or discriminatory rates charged 
by freight forwarders. 

In my opinion, there is much more unfair discrimination in rates 
today than there ever was before regulation. I am at this moment 
maintaining a great many grossly excessive rates, which ironically 
I have been prevented by regulation from correcting. But no shipper 
is hurt by these improper rates. He has plenty of other ways of get- 
ting his goods where he wants them. The injury falls on me alone, 


* 
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Regulation of freight forwarders was first considered by Congress, 
as I recall, some time in the late thirties. The first bill to regulate them 
was enacted in 1942 and regulation became fully effective in about 
1945. At first the larger forwarders, now organized as the Freight 
Forwarders Institute, were opposed to regulation, but later they 
strongly advocated it. 

In the late 1930’s, the Commission had looked into various rate con- 
cessions which these forwarders had obtained from the railroads and 
trucks and found that some of them were unlawful. Regulation of the 
forwarders gave some color of legality to these concessions, and one of 
them, the transportation of forwarder freight by truckers at less than 
their tariff rates, was expressly authorized in section 409 of the regula- 
tory statute. Regulation also gave the organized forwarders an op- 
portunity to agree among themselves on rates. 

T do not know why the organized forwarders first resisted and after- 
wards advocated regulation, but I doubt that their chief concern was 
to protect the shipping public from themselves. 

The Commission also advocated regulation of the freight for- 
warders. Again, I do not know the reason, but as a general proposi- 
tion, I would say that all government bureaus like to obtain more duties 
and responsibilities, more employees, and more tax money to spend. 

I believe it is not far from the mark to say that except for a few 
purists and theorists there was no appreciable demand by the shipping 
public for regulation of the forwarders. Certainly the demand was 
insignificant compared with that which arose in the 1880’s for regula- 
tion of the railroads, or even as compared with the demand for regula- 
tion of the trucks in the 1930’s. 

Following regulation, the organized forwarders agreed on a set of 
rates. In general, it is about on the level of the less-carload or less- 
truckload rates, which means that shippers save little or nothing by 
dealing with these forwarders instead of with the underlying carriers. 

The only advantage of using their service is that the goods usually 
arrive at their destination somewhat sooner than they otherwise would. 
In their westbound transcontinental service, where they compete with 
me, their usual practice is to assemble freight into truckloads at various 
subassembly stations, from which it is moved to their main assembly 
stations, such as New York, Chicago, and St. Louis, and there loaded 
into rail cars for the Far West. 

Much of their freight from points as far east as Pittsburgh is moved 
by truck to Chicago or St. Louis, and by rail beyond. These transfers 
and reloadings increase their costs and make it necessary for them to 
charge high rates. 

I have always operated and made my rates differently. I have three 
assembly stations in the East; at Zanesville, Ohio; Pittsburgh, Pa.; 
and New York, N. Y. I assemble small shipments into cars at those 
three places and ship the cars directly to my distributing stations in 
the Far West. ‘ 

I construct my rates by adding to the mixed-carload rates which I 
pay the transcontinental railroads an amount sufficient to cover my 
costs and yield a profit. Except for a limited delivery service at desti- 
nation, my patrons bear the cost of moving the freight in small Jots into 
my assembly stations and from my distributing stations. No part of 
that cost is included in the terminal-to-terminal rates which I publish. 
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In August of 1954, following a decision of the Commission, the trans- 
continental railroads amended their tariffs governing the assessment 
of charges on mixed carloads in such a way as to make a sharp re- 
duction in the cost of moving most mixed-carload shipments. The 
result was that a great many of my rates became unreasonably high in 
relation to my reduced costs. 

This was true also of many of the rates of my competitors, and in 
November of 1954 they made a large number of reductions. Some of 
them were below my rates, and I thought that some of them were below 
their costs, but I made no objection to their meeting the changed situa- 
tion in the manner that seemed best to them. 

However, when I undertook to make corresponding reductions in 
my rates, based on my own ratemaking practices, I soon discovered 
what regulation could mean, The first few groups of reductions which 
I filed passed unnoticed by the organized forwarders, but at their 
request, a group which I filed in December of 1954 was suspended by 
the Commission for investigation. 

The case was docketed as I&S No. 6305. At the hearing which fol- 
lowed I demonstrated, as I believe, that the proposed rates were reason- 
able and nondiscriminatory. By a decision announced in July of 
1955, the Commission sustained me and allowed the rates to become 
effective. 

Thereafter, the organized forwarders petitioned the Commission to 
reconsider the matter, and the petition was granted last November. 
The reopened case is still pending. Since it was reopened the Commis- 
sion, at the instance of the organized forwarders, has suspended every 
change in my westbound tariff which I have attempted to make. 

Most of these proposed changes I have withdrawn following the 
suspension order, instead of attempting to justify them at a hearing, 
as it seems apparent that the Commission does not intend to allow me 
to make any changes whatever in my tariff until I&S No. 6305 is 
finally decided. 

Thus, my hands have been completely tied for 6 months and perhaps 
will continue to be tied much longer. Pittsburgh is my principal as- 
sembly station. Unless I am soon permitted to publish reasonable 
rates on all of the traffic potentially available to me in that area, there 
is a real danger that a pool-car operator or chippers’ association will 
move in and take away not only the traffic I ought to be handling, but 
the traffic Iam handling. I expect or certainly hope that the Commis- 
sion will ultimately permit me to do what needs to be done, but the 
question is whether I can survive that long. , 

It may be said that the delay thus far has not been samen ae 
and I will agree. But there is considerably more to the story. In 
December of 1954, the organized forwarders filed some reduced rates 
from the Pittsburgh area, ostensibly to meet some reductions which I 
had recently made. 

Actually, the rates were far below mine, and they were also, almost 
self-evidently, below cost. I asked the Commission to suspend the 
rates for investigation, and they were suspended. At the hearing, the 
organized forwarders made only a token attempt, as it seemed to me, to 
show that the proposed rates were lawful, although by law the burden 
was on them to make such a showing. 
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The Commission, however, found that the justification shown for 
the rates was sufficient and they became effective. I have petitioned 
the Commission twice to reopen and reconsider the case, but the 
petitions have been denied. The organized forwarders have since 
said to me that they regard this decision of the Commission as a green 
light to undercut my rates regardless of cost, and they seem to be 
right. Since the decision was announced, they have filed similar 
rates on a number of commodities which I handle. 

I asked the Commission to suspend the first 1 or 2 of these filings, 
but my requests were denied. I have not challenged later filings, 
feeling that it would be useless to do so. 

Also, during the period after I. & S. No. 6305 was initially decided 
in my favor, and before it was reopened, I made a series of filings 
to reduce a number of my rates. The organized forwarders asked 
the Commission to suspend each of these filings. 

Although I succeeded ultimately in making all of these reductions 
effective, it was a troublesome business. On one occasion the Com- 
mission suspended certain rates which I had filed; then on my petition 
they vacated their suspension order; then on the petition of the 
organized forwarders they reinstated it again, and then finally, on 
my second petition, they again vacated the suspension and allowed 
the rates to become effective. 

On another occasion, the Commission first ordered suspension ancl 
then, on my petition, vacated their order. The organized forwarders 
then brought court action against the Commission and sought a tem- 
porary restraining order directing the Commission to reinstate the 
suspension. 

‘The Commission was unable to be represented in court because 
of inadequate notice given by the organized forwarders. The restrain- 
ing order was granted and my rates were held up. In subsequent 
proceedings a week or 10 days later, with counsel for the Commis- 
sion present, the court dissolved the restraining order and arranged 
to hear the case on its merits. 

The organized forwarders then asked to withdraw the suit, con- 
ceding apparently that it had no merit. On a third occasion, the Com- 
mission ordered a suspension of one of my filings, and then on my 
petition vacated their order. Again the organized forwarders 
brought suit against the Commission and sought a restraining order. 

That time, with counsel for the Commission present, the court re- 
fused to enter a restraining order; whereupon the organized for- 
warders, as_ before, withdrew the suit. As I said before, all of the 
filings which I made between July and November of 1955 were ulti- 
mately allowed to stand, but by reason of the on-again-off-again 
manner in which they were handled by the Commission, there were 
times when I could not quote rates to my shippers from day to day 
or almost from hour to hour with any assurance that I would be 
able to protect my quotations. 

Again, one of the organized forwarders last fall filed a set of 
rates allegedly constructed as mine are, but in an area which I do 
not serve. The other members of the organization asked the Com- 
mission to suspend. The forwarder who had filed the rates concurred 
in the request, stating frankly that he wished to prove that the rates 
were unlawful. 
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The Commission accordingly entered an order of suspension. Un- 
der the law, it is the duty of every forwarder to file lawful rates, and 
it is his further duty, in the event of suspension, to show that they 
are lawful. One would think that when a forwarder filed a set of 
rates which he avowed and insisted were unlawful, the Commission 
would summarily direct that the rates be withdrawn and canceled. 

Instead, the Commission docketed the case and set it for hearing. 
At the hearing, all parties united in trying to show that my rates 
and operating methods were unlawful. Nothing else was discussed. 
I, of course, was not a party. As a matter of fact, two such cases 
were contrived by the organized forwarders and the Commission heard 
both cases fully. 

A proposed report by an examiner was served on the parties in one 
of these cases about 30 days ago. He recommended that the Commis- 
sion order the suspended rates canceled, and remarked that— 
the Commission does not look with favor upon the filing of schedules, with a 


view to suspension thereof, primarily for the purpose of a collateral attack upon 
the lawfulness of the rates of a competitor. 


The next step procedurally is the filing of exceptions to the pro- 
posed report by the parties. It will be interesting to see what excep- 
tions the organized forwarders file. 

Lastly, the organized forwarders some months ago filed with the 
Commission a formal complaint alleging in effect and substance that 
my rates are unlawful to the extent that they differ from theirs. Hear- 
ings on that complaint were just concluded in May. 

Incidentally, that was the third time since the first of the year that 
I have had to travel from Los Angeles to Washington, at considerable 
expense and to the neglect of my business, to defend myself before 
the Commission in litigation stirred up by these people. 

Having recounted my experience with regulation, I believe you will 
understand why I am asking for repeal of part IV of the Interstate 
Commerce Act. Repeal would carry with it the special contract rates 
which I have with motor carriers under section 409, and which are 
certainly of value to me, but I believe that in the absence of section 
409, the motor carriers would give me reasonable rates on my volume 
of traffic from and to my assembly and distributing stations. 

In any case, I would be willing to take my chances on that and pay 
them their tariff rates if others were required to do likewise. As I 
said before, a forwarder in his relations with the carriers is simply 
a shipper, and the carriers should so regard him. He has a right to 
reasonable rates like everyone else, but he has no right to anything 
better. 

Given a reasonably free hand in the conduct of my business, I do 
not in the least fear the competition of the organized forwarders, large 
as their operations are as compared with mine; nor do I fear the com- 
petition of the shippers’ associations and pool-car operators. I can 
fend for myself. I always have. All I ask is that what is sometimes 
called the fostering hand of the Commission be taken off my neck be- 
fore I am regulated to death. 

If a bill to repeal part IV is introduced and considered, as I hope 
it will be, I venture to say that there will be very little opposition 
from shippers, the supposed beneficiaries of regulation. I am almost 
certain that no shipper who uses my service regularly will object. 
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Actually, in my firm opinion, shippers would benefit by the repeal of 
regulation, and the forwarders likewise. 

Mr. Rocers. Thank you, Mr. Anderson. Mr. Hinshaw, do you 
have any questions ? 

Mr. Hrnsuaw. Yes. I would like to ask Mr. Anderson to elaborate 
a little bit on his method of making up rates. I have introduced H. R. 
9177 at his request, and I think that subject as to the making up of 
rates ought to be gone into. 

Mr. Anderson, I understand that ordinarily forwarders’ rates are 
at least 1. c. 1. rates of the railroad carriers between the origin and 
destination points; is that correct ? 

Mr. Anverson. That is true to a great extent between the major 
points, I would say the larger cities in the United States, by the or- 
ganized forwarders. That is not true in my case. 

Mr. Hinsnaw. It is true regardless of whether or not a special rate 
is given by the carrier which assembles and distributes the freight 
from the assembly point to break-bulk point ? 

Mr. Anperson. That is right. The public doesn’t know anything 
about it in their case. They publish a so-called through rate from 
point of origin to final destination. 

Mr. HinsHaw. Would you describe the method that you use in 
making rates between points, not the assembly and distribution 
points ¢ 

Mr. Anverson. My published tariff rates are based on a flat amount 
above the rail carload rate of that commodity between the assembly 
point and the distribution point, like between Pittsburgh and Los 
Angeles. 

f it is machinery, it is $1.32, IT would say, over the machinery rate. 
If it is glassware, it is $1.32 over the glassware rate. That is a flat 
charge I put over each commodity. 

The railroads get their rate, of course. From the hundreds of as- 
sembling points around Pittsburgh, I have made contract rates with 
trucklines under the law. I publish those contract rates for the trade. 
Wherever I can get a contract rate, I publish it and give it to the 
shipper or the consignee. The man who pays the bill. 

I have no part in that service so I see no reason why I should try 
to make a profit out of it. From Los Angeles to other points beyond, 
I do the same thing in the reverse. If I can get a better rate, a con- 
tract rate from Los Angeles, say, to Pomona, I publish that rate in 
my tariff and give the trade the benefit of that rate. 

In other words, I pass on, and always have for 26 years, the rates 
I make with the assembly and the distribution carriers. 

Mr. Hrnsuaw. The other day I mentioned this subject when Mr. 
Carpi was on the stand, and asked him whether he saw any reason 
why a forwarder shouldn’t act as agent for the shipper or consignee 
at the points at which the forwarder was doing business. 

T believe that his answer was that he saw no reason why a forwarder 
should not receive freight at the break-bulk point and then reship as 
agent of either the consignee or the shipper. 

Mr. Anverson. That is right, Mr. Hinshaw. We have many re- 
quests from shippers to use certain carriers beyond. For instance, one 
of the big mail-order houses in northern California takes freight which 
is normally moved in Sacramento cars, but they tell me to put it in 
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Oakland cars so they can use their own trucks out of Oakland to these 
different cities way back in the center part of California. 

That is the way they want to do business. For instance, down at 
Long Beach we have shippers that want to pick up their own freight. 
They have their trucks coming to Los Angeles every day. I think that 
is only fair and right; if a man wants to use a carrier, use him. We 
only perform a real service, as forwarder, between our loading station 
aa our break bulk point. 

A forwarder doesn’t do anything else but make big ones out of little 
ones. That is where he makes his money. That is his only real 
business. 

Mr. Hrnsnaw. If this bill, H. R. 9177, were passed, you would be 
relieved of filing tariffs to a great many points. Would you describe 
what that would mean to the business which you conduct ? 

Mr. Anperson. Mr. Hinshaw, here recently the Commission has 
ordered me, because of some case they had, to publish rates to every 
town that I handle shipments for. For instance, in southern Califor- 
nia we have a great number of pottery manufacturers. They will send 
their salesmen out all over the East, say, east of St. Louis, and at every 
crossroads they might sell a bill of goods, 50 pounds, 100 pounds. 

These fellows are traveling all over the country. This means that 
if I had to follow through on the Commission’s orders now, I would 
have to have a through-rate from Los Angeles to these points. I would 
have to publish untold thousands of rates and for most of them I 
couldn’t possibly get a contract from a trucker and I would have to 
look every time I got a shipment from Vernon, or some big shipper 
out there and see if I have a rate for this town before I can handle it. 

It is the most ridiculous requirement that I ever heard of in my life, 
because the shipper knows what he is doing. A forwarding service is 
a selective service. The shipper doesn’t have to use us. He knows what 
he is doing. If he wants me to handle that shipment from Los Angeles 
to Atlanta, Ga., he knows very well how I am going to get it beyond, 
or the consignee down in Florida will tell me how to ship it from At- 
lanta down to Florida. 

Mr. Hinsuaw. What does that mean so far as volume of rates to be 
studied and as far as printing and all the rest of it is concerned ? 

Mr. Anverson. It is such a burdensome thing today that you don’t 
do anything else but just argue with the Commission and publish 
tariffs, volumes and volumes of rates. This would mean that a small 
operator couldn’t possibly stay in business in this country. 

It would be on to publish the tariffs and keep up with it, a 
small operator like myself. It would be impossible to do it. You 
would always be subject to a fine for handling freight that you shouldn’t 
have handled. 

Here is a little town, Oshkosh, Maine. If I haven’t got a rate of 
Oshkosh, Maine, I am not permitted to handle it to Oshkosh, Maine. 
That is exactly what it would mean. 

Mr. Hrnsnaw. In other words, you would have to publish rates 
to every hamlet in the area which you serve as a distribution center? 

Mr. Anperson. That is right; and I serve the entire area, eastbound 
and westbound, eastbound east of St. Louis and westbound west of the 
Rocky Mountains. 

Mr. Hinsuaw. Would it mean you would have to publish rates for . 
all commodities, or merely for those which you expect to handle? 
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Mr. Anverson. I handle all commodities today, and I would have 
to nigra rates for all commodities. 

Mr. Hinsnaw. That is going to be as big as the tariff itself. 

Mr. Anpverson. It would be much bigger than a rail tariff. It is 
ridiculous. They are trying to regulate us the same as a railroad. 

Mr. Hinsnaw. If you were permitted to publish tariffs between 
your assembly and distribution centers and then act as the agent of 
either the shipper or the consignee, whichever controls the freight to 
destination, would that be a disservice to the shipper, or would it be 
a service to him, in your opinion ? 

Mr. Anpverson. It would very definitely be a service to him. They 
like it. I have never had a shipper complain about my way of doing 
business; never. It gives them a chance to do anything they want to. 
They know what my rate is from my loading station to my distribu- 
tion point. Then they can tell me how they want it moved from there. 
I have no part in it. 

If I get a contract rate, I publish it and show him what rate I got. 
If he wants to use it he can. I believe that rate belongs to the shipper. 

Mr. Hinsuaw. Is it possible that the consignee might want to pick 
the freight up at your distribution center ? 

Mr. Anverson. Yes, sir; many of them do it. Many of them do it. 

Mr. Hrnsuaw. And it would be an unprofitable thing to do if you 
would have to quote the rate to his door, I take it ? 

Mr. Anverson. That is right. 

Mr. Hinsuaw. And so consequently, to that extent if he were going 
to deliver some freight to you in his own truck, he could at the same 
time pick up inbound items ? 

Mr. Anverson. Many of them do that, surrounding Los Angeles 
particularly, and the bigger cities like San Francisco and Seattle. 

Mr. Hinsuaw. You point out on page 5 of your statement it 1s your 
opinion that there is much more unfair discrimination in rates today 
than there ever was before regulation, and you say: 

I am at this moment maintaining a great many grossly excessive rates, which 
ironically I have been prevented by regulation from correcting. 


Will you elaborate on that? 

Mr. Anverson. In November of 1954 the railroads changed their 
ratemaking poe eastbound and westbound in the transcontinental 
territory. At that time—this really started in August 1954—they 
changed the rules so you could put pitchforks and hay and glassware 
and machinery in the same car and pay the carload rate on each com- 
modity. 

That changed the entire picture for mixed carloads of freight. The 
organized forwarders took advantage of that change in rail rates at 
one time, November 10, 1954—by eliminating arbitraries to many 
cities in the West, cutting some of the rates, and cutting my rates out 
of Chicago. I mean the stuff I specialized in—it became necessary for 
me to change my whole setup and handle all commodities which are 
available to me in the areas where I have a loading station. 

I was attacked. They asked the Commission to suspend those rates. 
Since then, I wrote certain Members of Congress in November of 
1955—I have four pages here, closely typewritten pages—relating 
what has happened to me in 1 year. 
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Now it is worse. Now I haven’t been able to do anything at all for 
almost 6 months, while some other cases are being heard and being 
reopened. In other words, I am not being permitted to serve the 
people I have served for over 25 years out of Ohio, Pennsylvania, and 
through that territory, and eastbound from California, because every 
rate I file is suspended and we have to have a hearing on it. 

This thing has gone on and on. We have had class rates where I 
had to protect myself in the old days before this change in rail rates; 
I had to make high-class rates, because then you had to pay LCL on 
certain things you put in your car or else pay the highest rate on 
the highest rated commodity for the whole carload. 

I tried three times to reduce those class rates. They are ridiculous. 
They are almost express rates today, and yet 1 have not been permit- 
ted to do it. Many an innocent customer of mine ships what you 
might call a contraband item that I don’t have a commodity rate on, 
any tariff, and because I have not been able to publish it, I have to 
charge him this ridiculous rate, when I should charge him the same 
overage that I charge on any commodity. 

Mr. Hinsnaw. To listen to this statement, it would almost seem 
to me up here that someone down at the Commission had been in col- 
lusion with the other forwarders in trying to put you out of business. 

Mr. Anperson. Mr. Hinshaw, it looks that way to me sometimes, but 
I think here is what they are trying to do. Actually and honestly I 
believe this. I believe there is a price-fixing arrangement going on in 
this country between the trucks and the forwarders, and I believe the 
Commission wants to see 1 giant bureau have 1 rate for everybody. 
It’s like one big country, everybody pay the same rate regardless, from 
this town to that town. If that’s the case, what is the use of having a 
forwarder, a carloader, if a man can’t operate cheaper between New 
York and Chicago than he can from some little town, say, Syracuse, 
N. Y., and Pomona ? 

What is the sense of him being in business? It is a ridiculous thing. 
It is stopping trade. It stops industry from marketing its products. 
In a growing economy like we have in the United States, a man should 
be able to start a new service tomorrow if he wants to, from up in 
Maine down to southern California, or start it from northern Cali- 
fornia down into Florida, and if I can make a carload shipment from 
Los Angeles to Miami, I should be able to quote a carload rate plus 
down there, and I shouldn’t have to quote the rate somebody else quotes 
or a truckline quotes. 

It is a ridiculous thing in our country to have fixed rates. The 
carriers have their fixed rates and that should be enough, not for a 
middleman. 

Mr. Hinsuaw. Mr. Chairman, I think that it would be very well 
indeed for the subcommittee to inquire into the matter of docket 
I. and S. No. 6305 and ask its history, so that a little more elucidation 
might be had as to the processes of the Commission. 

However, that, of course, we can take up in the full subcommittee 
when they are present. 

I note on page of your testimony that you say in the paragraph in 
the middle of the page: 


But there is considerably more to the story. In December of 1954 the organized 
forwarders filed some reduced rates from the Pittsburgh area, ostensibly to meet 
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some reductions which I had recently made. Actually, the rates were far below 
mine, and they were also, almost self-evidently, below cost. 

Then you go on to describe what happened thereafter. That seems 
to me to warrant quite an investigation, Mr. Chairman, but the full 
subcommittee can decide that. 

On the next page, in the middle of it, you were talking about a re- 
straining order directing the Commission to reinstate a certain sus- 
pension, and then you said— 

The Commission was unable to be represented in court because of inadequate 
notice given by the organized forwarders. 

I wish you would explain that a little bit. 

Mr. Anperson. In one of my numerous cases that the Commission 
vacated eventually, vacated a suspension, the organized forwarders 
went into court at Wilmington, Del., and got an injunction against 
me and the Commission, which stopped this vacation, and the hearing 
was set, but when the Commission attorneys went down there about 
10 days later for this hearing, the forwarders withdrew their com- 

laint. 

. To me it has been almost a question of nothing but harassment. 
These two frivolous matters were brought before the Federal courts 
and for no reason whatever except for harassment, and the sad thing 
about regulation of middlemen like us is that the Commission can, if 
it so desires, keep you in hot water all the time. 

You can’t serve your public. You can’t keep up with changing 
conditions. Personally, I believe that the forwarding business in this 
country has now developed into where it is a monopoly and it is one 
bureau that runs everything, and unless you agree with them you can’t 
operate. 

PThe day of independence is gone. The forwarding business can be 
a terrific Sidinies as a marketing arm for industry if left alone, and we 
don’t need the fostering hand of regulation for us to do a good job for 
the American public. 

Mr. Hinsuaw. On page 10 of your statement, you have made quite 
an allegation in the following words (about a third of the way down). 

One would think that when a forwarder filed a set of rates which he avowed 
and insisted were unlawful, the Commission would summarily direct that the 
rates be withdrawn and canceled. Instead, the Commission docketed the case 
and set it for hearing. 

If that is true, then it would indicate quite clearly to me from here, 
in looking upon the situation, that there had been some collusion 
between the Commission and the forwarders. 

Mr. Anperson. Mr. Hinshaw, I have talked to many transportation 
men recently who told me that these cases were absolutely a disgrace. 
There was a forwarder operating out of Chicago who ublishe some 


of my contract rates, the same as I published, from Detroit, Toledo, 
and around there, and the organized forwarders, of which he is a 
member now, asked for suspension—this had nothing to do with Pitts- 
burgh—and they were suspended and the party who filed the rates 
admitted that he didn’t think they were lawful. 

Yet the Commission permitted that hearing to go on. They held it 
out in Los ora iy my home town. yo | all moved out there. I 


wasn’t a party to this thing. Then they had another one here in the 
East and all they talked about in those two cases was the way I did 
business. 
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To me, that is a travesty on justice. Why would a Commission 
permit something like that? When a man publishes rates he ought 
to go through with them. 

Mr. Hrnsuaw. In other words, to rig a deal where you could be 
opposed without being represented ? 

Mr. Anperson. That is right, sir. 

Mr. Hinsuaw. That seems to me to be quite reprehensible, if you 
don’t mind my saying it. 

Mr. Anberson. That seems to be the opinion of many men. 

Mr. Rocrers. Maybe you are the man, Mr. Dynamic Competition, 
everyone seems to be looking for. 

Mr. Anverson. I don’t know about that. They are gunning for 
me. I don’t know why. Because I treat the public right, I guess. 
[ make a lot of money. I paid more taxes than any of them per hun- 
dred pounds. I'll stand on that statement. 

Mr. Hinsuaw. To my friend Mr. Rogers, I was going to say, it is 
quite surprising that he would make that much money and still have 
his competitors charging higher rates. It must be that they are mak- 
ing an awful lot of money. Ihave wondered about that. 

I would think that if there were competition, really competition, 
among the forwarders, it would be unnecessary to protect the shippers 
by having pool-car operators and cooperative shipping associations. 

Mr. Anperson. I certainly agree with you. 

Mr. Hinsuaw. Because I would think that if the forwarders under 
competitive rates, which they would have, if it were not illegal to 
make any kind of a rate within their capabilities would be of great 
benefit to the shipper, and at the same time that rate would not in any 
way hurt a carrier because they would be paying the published rates 
to the carrier. 

Do you think by repealing part IV entirely that something akin to 
that situation would be brought about ? 

Mr. Anperson. I certainly do. Of course, I always thought that 
part [IV was more or less a war act. After all, it was wartime action, 
1942, and everybody seemed to think it was a good thing for the coun- 
try then. 

‘However, the thing to do in this country is to move commodities 
back and forth; keep it going; keep it active. And a good forwarder 
will help an industry to market its products. Many shipper associa- 
tions today would go out of business—they would be glad to—if some 
good forwarder would take care of them and give them a reasonable 
rate. 

I think you will find in all their testimony that the thing they object 
to is paying phony rates. In other words, up until they removed these 
arbitraries in the West here in November of 1954, San Diego, for in- 
stance, always had straight cars from these other forwarders or stop- 
over cars, but yet they charged an arbitrary to San Diego. 

That was terrible. They shouldn’t have paid an arbitrary. They 
are fixed rates. The thing that organized forwarders are worried 
about are the trucklines, so they make rates the same as the trucklines 


0. 

Why should a forwarder have to worry about a truckline? A truck- 
line should get business where it should get it, and a forwarder should 
get it where he should get it. If you can’t use a pool car and save a 
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man money and do a good job for him, you should let the truckline 
handle it or the rail 1. ¢. 1. 

This way you are getting more and more into a regimented setup 
here in this country where it is going to be bad for business. It is 
getting worse and worse. I am absolutely opposed to regulation of 
associations, even. Even though they are my competitors, I think it 
would be terrible to have the Commission pick on one, and another, 
and this one and say “You can’t do this and you can’t do that.” 

You would stop business in this country. You stop normal trade. 
It is a terrible situation to be getting into. 

Mr. Hinsnaw. You have to regulate the carriers and, of course, you 
pay the regulated carriers’ rates so such rates can’t be considered to be 
unfair. 

Mr. Anperson. That is right. 

Mr. Hrnsuaw. The rate that you charge the public is something 
less than the regulated carrier’s 1. ¢. 1. rates, and something more than 
his carload rates. Therefore, you perform essentially the same func- 
tion that the nonprofit shipping associations perform. 

Mr. Anperson. Absolutely the same. There is no difference in our 
operation whatever, not a bit. 

Mr. Hinsuaw. And you make a profit, you say ? 

Mr. Anperson. You bet I do. 

Mr. Hinsuaw. You can even beat the nonprofit shippers, can you ? 

Mr. Anperson. I can’t beat them in price usually, but I can come 
pretty close, and a lot of them would rather deal with me than do all 
the work themselves. I notice some of the larger firms here today. 

T will talk about the company of a man IT just met back here, the 
biggest in the country, Sears. Years ago I used to have volume rates, 
before regulation. If a man gave me 6 or 7 million pounds a year, he 
got a certain rate. If he gave me 2 million pounds a year he got an- 
other rate. 

Then it went down to the nifty-gifty. He got a high rate. There 
wasn’t much difference between the little fellow and the big man, say, 
50 or 60 cents a hundred, but the big man made it possible. He paid 
more money for service rather than make up his own cars. 

He saw that I made a profit. Most of these firms are fair. They 
don’t want you to work for nothing for them. They gave me a small 
profit and that permitted that little fellow to take advantage of that 
big tonnage, and it was a fine thing. 

However, I had the Commission down my neck. They threatened 
to take me tocourt. They were going to fine me for all kinds of things. 
I don’t know how many acts they pulled on me. I was going to take it 
to the Supreme Court, but I lost out. 

They told me I was discriminating, so I had to stop that. I am sorry 
now I did. Ishould have taken it to the Supreme Court. We wouldn't 
have had so many associations if I had won. 

I think regulating carriers is enough. Why regulate a middleman ? 
Let people operate. That’s what makes the country great. Let them 
ship wherever they want to; competition. That’s what makes life. 

Mr. Hinsnaw. Thank you. No further questions, Mr. Chairman. 

Mr. Rocers. Thank you. Mr. Hinshaw, and thank you, Mr. Ander- 
son, for a very interesting statement. 

Although there is an issue here as to what should and should not be 
done with the middleman, I think I can assure you that if there is skul- 
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duggery afoot, as you charged several times in your statement, this 
committee will try to get to the bottom of it. 

Mr. Anperson. Thank you. 

(The following statement was submitted for the record :) 


ADDITIONAL STATEMENT OF GILES Morrow oN BEHALF OF FREIGHT FORWARDERS 
INSTITUTE 


Mr. Carl EH. Anderson, of Western Freight Association, appeared before the 
subcommittee on June 12, 1956, ostensibly for the purpose of testifying on cer- 
tain pending bills concerning the regulation of freight forwarders. Actually, 
Mr. Anderson said very little about the bills, but used the occasion to present 
his views and arguments regarding certain cases that are now pending before 
the Interstate Commerce Commission. He bitterly attacked what he referred 
to as the “organized forwarder,’ in which category he apparently places all 
members of the industry except himself. 

As a springboard for his attacks, accusations, and insinuations, Mr. Anderson 
submitted a proposal for complete repeal of forwarder regulation by elimination 
of part IV of the act. He did not oppose, as such, the specific forwarder bills 
that were before the subcommittee for hearing. In fact, as to the “permits” 
bill, H. R. 9772, he said “I think this would be desirable if forwarders are to 
be regulated at ail.” As to the “piggyback” bill, H. R. 9548, he thought he might 
not fare as well as larger units of the industry in dealing with the railrpads on 
a contractual basis, but he admitted that the trucks have treated him fairly 
under similar provisions for contracts with them. He endorsed, with certain 
limitations, the bill (H. R. 9771) regarding ownership by forwarders of other 
types of carriers. 

Before launching his discussion of the pending litigation Mr. Anderson briefly 
stated his basic philosophy about forwarder regulation, which is that the busi- 
ness of forwarding is not affected with a public interest and hence that the in- 
dustry should not have been federally regulated in the first place. He attacked 
the motives of all those who originally sought the regulation, saying, in effect, 
that the forwarders asked for regulation in order to legalize unlawful practices ; 
that the ICC advocated regulation in order to increase its power and spending 
ability; and that otherwise regulation was sought only by “a few purists and 
theorists.” The best answer to these intemperate charges is the voluminous 
record which constitutes the legislative history of part IV of the act. 

Mr. Anderson’s real reason for seeking repeal of regulation, as it appears from 
his testimony, is that it has restricted his freedom to maneuver his rates. He 
referred to the litigation that has ensued regarding his rates in the last 2 
years, and charged : 

(1) That the “organized forwarders” are embarked upon a deliberate 
program to harass or drive him out of business. 

(2) That they are aided in their objective by regulation and by a sympa- 
thetic if not actually a collusive Commission. 

As Mr. Anderson tells the story, his costs were suddenly and sharply reduced 
in the fall of 1954 by certain changes in the rate structure of the transcontinental 
railroads. He said he simply tried to pass along to the public the results of 
these decreases in his costs, whereupon his competitors, the “organized for- 
warders,” began their program of harassment, protesting his traffics, complain- 
ing about his rates, and tying him up in court. 

It ig not the purpose of this statement to argue the merits of the pending rate 
eases. Attorneys for the individual litigants are doing that in the proper tri- 
bunals. But the record has been badly distorted, and a rather serious indictment 
has been levied at the freight-forwarding industry. Some vital facts have been 
carefully withheld and they should be supplied. 

Repeated reference was made by Mr. Anderson to the “organized forwarders,” 
and at one point he referred to the “larger forwarders, now organized as the 
Freight Forwarders Institute.” Thus, by innuendo, it may have been made to 
appear that the large forwarders, through the Freight Forwarders Institute, are 
banded together to fight the small Western Freight Association. Nothing could 
be further from the truth. The institute is composed of large and small for- 
warders—some much smaller than Mr. Anderson’s company, and it does not par- 
ticipate in rate cases in behalf of or against its members. The record will show 
that the freight forwarders who are parties to the proceedings he refers to par- 
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ticipated as individuals who are competitive with him, It will show that those 
forwarders are both members and nonmembers of the institute and that many 
institute members are not parties. And a fact not mentioned by Mr. Anderson is 
that a great many motor carriers are also parties to the proceedings. 

The most significant fact which Mr. Anderson has omitted, in relating the his- 
tory of his rate difficulties, is that throughout his long career as a freight for- 
warder he has been a specialist, concentrating on the handling of glassware, 
pottery and a few other items. In this field he carved out a useful and recog- 
nized place for himself. His operating methods were unorthodox, as compared 
with those of other forwarders, but the other forwarders made no objection so 
long as he confined his activities to his recognized field. 

When the changes in the rail rate structure referred to by Mr. Anderson oc- 
curred, in August of 1954, he seized upon that as an opportunity to expand his 
operations and become, in effect, a general commodity forwarder instead of the 
specialist he had always been. His rates did not suddenly become what he 
described to the subcommittee as “unreasonably high in relation to my reduced 
costs.” The rates he maintained on commodities other than those in which he 
specialized had always been unreasonably high—so high that they did not move 
any appreciable amount of traffic 

It was when Mr. Anderson decided to extend his service into fields where he 
had never before functioned that his unorthodox methods of rate-making became, 
at least in the eyes of a number of the forwarders with whom he then became com- 
petitive, a serious threat to the entire forwarder rate structure. Those for- 
warders undertook to invoke the protective machinery of the Interstate Com- 
merce Act, exactly the same as that machinery is invoked by every carrier subject 
to regulation, whether rail, motor, water, or forwarder, when his business is 
threatened by what he deems to be unreasonably low and competitively disastrous 
rates. 

That the affected motor carrier industry took the same grave view of Mr. Ander- 
son’s radical rate policies and practices is demonstrated by their activity in the 
cases. In a brief filed on June 18, 1956, in ICC Dockets 31878 and I and 8. 6530 
the transcontinental motor carriers, through their agent, the Rocky Mountain 
Motor Tariff Bureau, Inc., said: 

“The transcontinental motor carrier rate structures, in which approximately 
1,000 motor carriers participate, have been long established. 

“It is submitted that the national transportation policy declared in the Inter- 
state Commerce Act sheuld preclude Western Freight Association from jeopardiz- 
ing the existing rate structures of all of its competitors.” 

Why Mr. Anderson does not make the same charges against his motor carrier 
opponents that he levels against his forwarder opponents is not clear. It can 
only be supposed that he does not think that would aid him in his objective to 
bring about the repeal of forwarder regulation. 

Another fact which Mr. Anderson failed to mention is that his crusade to reduce 
rates has not extended to his own business—that is the business he has always 
handled. With possible insignificant exceptions Mr. Anderson has not reduced 
his rates on the articles he always handled, which as stated previously are glass- 
ware, pottery, etc. His proposed reductions have been on traffic handled by, and 
which he hopes to capture from, his competitors. As somebody has said, it is 
easy to be generous with someone else’s money. And whether Mr. Anderson is 
being hampered in the conduct of his own business or restrained or delayed in his 
efforts to raid the business of others becomes a very important question. 

Mr. Anderson referred to a suit brought against him in court, implying that it 
was only a delaying or harassing action. The fact is that the forwarders who 
brought the suit undertook to test whether the Commission, having once suspended 
a tariff and entered an order of investigation, may dismiss the proceeding with- 
out a hearing on the facts at issue. The court refused to enjoin the Commission, 
and since the rates then became effective the suit was withdrawn. It may serve 
to indicate the good faith of the complainants to mention that in two subsequent 
cases, involving similar circumstances, the courts have enjoined the Commission. 
(Amarillo-Borger v. U. S. (N. D. Tex., 188 F. Supp. 411) ; and Long Island R. R. 
Co. v. U. 8. (Civil No. 16321, E. D. N. Y.)). 

From the story of his harassment, beginning late in 1954, it would be logical to 
assume that Mr. Anderson’s business might have fallen off drastically in 1955. 
The opposite happened. Mr. Anderson told the subcommittee he handled 31,000 
tons of freight in 1955, but he failed to say that that was 3,000 tons more than he 
handled in 1954. Mr. Anderson grossed almost $300,000 more in 1955 than in 1954, 
and his net was up $7,000, or more than 11 percent. That is not the picture of a 
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man being hounded into bankruptcy. This prosperity cannot be due to the fact 
that Mr. Anderson had his rate reductions held up because, as previously stated, 
the reductions have applied not to the traffic which he has always handled but 
to traffic which he has not heretofore handled. 

Mr. Rocrrs. The next witness is Mr. Ernest T. Sherry, represent- 
ing the Shippers & Receivers Cooperative Association, Inc., of 
Philadelphia, Pa. 

Will you come forward, identify yourself, and proceed. 


STATEMENT OF ERNEST T. SHERRY, AGENT, SHIPPERS & RE- 
CEIVERS COOPERATIVE ASSOCIATION, INC., PHILADELPHIA, PA. 


Mr. Suerry. My name is Ernest T. Sherry, the agent for Shippers 
& Receivers Cooperative Association, Philadelphia, Pa. 

My testimony is on the omnibus transportation bills. 

Mr. Rogers. You may have a seat, Mr. Sherry, if you desire, and 
proceed with your statement. 

Mr. Suerry. Thank you, sir. 

The primary intent of this testimony is the delineation of some of 
the facts of ied associations operations in general, and, more 
specifically, our own in particular. 

We feel, that is, the members of Shippers & Receivers, which is 
known around Philadelphia as S. & R., that any legislation that would 
limit, suppress, or possibly destroy the legitimate and natural efforts 
of shippers’ associations would be detrimental to the general public 
and injurious to our national ecoonmy. 

Our association was formed over 7 years ago by a group of Phila- 
delphia manufacturers who felt that this was an answer, at least in 


part, to the problem of ever-increasing transportation costs. 
The initial purpose of the association is to get the benefit of volume 


truckload or carload rates by the process of consolidation of small 
shipments. All savings so effected are visited directly upon the mem- 
ber or his customer. ' 

I would like to clarify that. Under rule 10 every specific commodity 
takes its own rate in the territory to which we have service or the 
facilities of the association are available, and because of that we know 
what our fixed costs will be. In our case, we use trucks to Chicago, St. 
Louis, Detroit, and Cleveland. Where I say the “savings so effected 
are visited directly upon the member or his customer,” the bill for 
charges on each individual shipment reflects that saving. 

As the association is igeiabad on a nonprofit basis, savings to our 
88 member-companies are quite substantial. 

Our association’s policies and operations are directed by the mem- 
bers and great care is taken at all times to make certain that we do 
not overstep the limits of our exemption in section 402 (c) of part IV 
of the Interstate Commerce Act. 

We would further like to include in this testimony a report, 
made—and this is just in part here—to our members by our board of 
directors last month at our annual election meeting. This report 


follows: 
EVOLUTION IN TRANSPORTATION 


The story of shippers’ associations is a fairly simply one, and while its path 
of progress was impeded by many obstacles, both physical and legal, the gate- 
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way was finally opened by the thinking and action of the transportation men of 
American industry. 

Many years ago enterprising men of traffic realized that there was a definite 
need for an agency which could consolidate many small shipments. These 
shipments had heretofore moved as individual shipments, on individual bills 
of lading, and were tendered to the railroads as less-than-carload freight. 

The destinations of these shipments were so many, both to terminal cities and 
offline points, the railroads found themselves handling this freight at a loss, 
However, as the railroads were the backbone of America and were dedicated to 
the service of Americans and American industry, they had no alternative but 
to suffer out the less-than-carload shipments and hope that the carload ship- 
ments would take care of the profit side of the ledger. This proved to be the 
pase. 

To get back to the enterprising transportation men, the thought was born that 
if all of these unprofitable and highly pestiferous 1. ¢c. 1. shipments could be con- 
solidated at key origin points, shipped as carloads, and then distributed at key 
destination points, everyone, including the railroad, the shipper, the consignee, 
and the enterprising transportation men, would be happier or richer, or both. 

The men who conceived this idea of consolidating freight were able to get 
earload rates from the railroads and therewith had the spread between the 
less-than-carload rate and the carload rate to effect pickup, delivery, pay oper- 
ating expenses, and still have enough left for a tidy profit. 

The shipper and consignee were happy because their freight now moved as 
earloads and there were no delays or other inconveniences that had been the 
burden of less-carload shipments. Also on many commodities, the rates were 
even lower than 1. c. 1. tariff rates. 

The railroads were happiest of all, as one of their biggest headaches had 
been eliminated to a great degree and they still retained all their profitable 
carload business, now increased by these consolidations. In fact, the railroads 
were so pleased with this arrangement that they bought or controlled most of 
these consolidators, who were now known as freight forwarders, so that nothing 
would disturb this gratifying operation. 

And so the freight forwarders continued as a part of the general transpor- 
tation picture of the United States and did a very good job. Eventually the 
ICC decided that, as profitmaking entities, they should be classed as carriers 
rather than as shippers, which had been the case up to then. Consequently, in 
part IV of the Interstate Commerce Act, forwarders were classed as carriers 
and were issued permits to operate. 

In the meantime, there were other enterprising men in the transportation seg- 
ment of American industry who saw in these same freight consolidations a 
method of overcoming many of their companies’ transportation problems by 
using the same basic plan as the forwarders. 

The primary difference between the two operations was that, where the for- 
warder made a personal profit on his consolidations, the men of industry turned 
back the savings on freight shipments to their companies or to their companies’ 
customers. 

In other words, the freight forwarders did the same thing physically as the 
associations or the shippers who consolidated, with the exception that in the 
case of the freight forwarders it was done for a profit, which was very good, 
and in the case of the men of industry it was done for the savings on their com- 
modities so that they could put their products into competitive markets farther 
away at a lower cost and, in turn, increase their production. 


Mr. Hrnsuaw. And profits. 

Mr. Suerry. And their own profits. 

Mr. Hinsuaw. Mr. Anderson in his testimony a few moments ago 
pointed out that while cooperative associations do not report a profit 
for themselves, they would not be in business if they did not record a 
profit for their members. 

Mr. Suerry. Yes, sir. We are a very small association, speaking 
about tonnage. We just operate from Philadelphia for certain Phila- 
delphia manufacturers and our tonnage runs only about 25 million 
pounds a year. 

Mr. Anderson says, “I am a relatively small operator,” and he han- 
dled 62 million pounds last year, which is well over twice what we 
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handled, and that is on a much longer haul into transcontinental terri- 
tory, against ours, which is in the “Midwest, so we are a very small 
entity. 

This, then, was the basis for shippers’ associations and now that 
these asseciations have been and are continuing to do the job for which 
they were originally intended—and doing it in an efficient and busi- 
nesslike way—the American shipping public is turning to them more 
and more as time goes on. 

When there is change in anything, there is also a reason for the 
change. ‘There are several reasons in the case of shippers’ associa- 
tions. 

First and foremost is the saving of money on freight costs. One of 
the prime requisites of the traffic manager’s job is to secure for his com- 
pany the best possible service at the lowest possible cost. As the prop- 
erly conducted shippers’ association is a nonprofit organization, oper- 
ating solely for the benefit of its members and their customers, savings 
on freight charges are quite substantial. In the fiscal year 1955-56, 
Shippers and Receivers has saved for its members or their customers 
approximately $170,000, which, considering the small tonnage, is a 
very substantial saving. 

Mr. Hrnswaw. About $6 a ton. 

Mr. Suerry. It would be approximately that, pretty close to it, I 
guess. 

Savings on freight charges mean more than meets the eye. It means 
that commodities shipped reach markets throughout the United States 
at a lower and more competitive price. This, in turn, provides the 
opportunity for increased sales and, hence, increased production. 

Secondly and also of vital importance is the advantage of specific 
service; that is, shippers’ associations are not in the same category as 
the average carrier whose primary consideration is the acceptance and 
handling of freight for profit. Shippers’ associations are individual 
entities, in all major American cities, who are set up and operated pri- 
marily for the specific situations which have arisen in each particular 
city. 

We sincerely feel that this legislation would be harmful to our na- 
tional economy and respectfully suggest that any legislation limiting 
the exemption from regulation of shippers’ cooperative associations 
would be of definite detriment to the general public. 

Mr. Hrnsuaw. Do you advocate any portion of legislation that has 
been proposed ¢ 

Mr. Suerry. We certainly do not feel that our exemption under 
section 402 (c) should be changed. That is our primary purpose. 

Mr. Hinsuaw. Would it be changed by this legislation ? 

Mr. Suerry. The proposal is to rewrite that section, as I under- 
stand it. 

Mr, Hinsuaw. What part of the legislation do you stand in oppo- 
sition to? 

Mr. Suerry. Anything that would change section 402 (c) of part IV 
of the act. 

When part [V was written—and whether it was written as a wartime 
measure or not, as Mr. Anderson stated, I do not think matters so 
much, and the fact is freight forwarders are now classified as carriers 
as far as everyone is concerned, with the possible exception of the rail- 
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roads—this exemption under section 402 (c) was very specific that 
shipper associations would not be under this legislation. 

That is the only point that I make. We have no kick about the 
freight forwarders. They are doing their job and a good job. 

Mr. Hinsuaw. For example, would you have any objection on be- 
half of the people whom you represent to the appeal of part IV in toto? 

Mr. Suerry. I think that would be immaterial. I do not think it 
would hurt us. 

Mr. Hinsnaw. Nota bit? 

Mr. Suerry. Not a bit. While shippers’ associations have sprung 
up like mushrooms in these recent years, particularly since the PCWA 
case before the Supreme Court, the shippers’ associations that are 
operated as shippers’ associations were intended to operate would not 
be affected by knocking out part IV and putting freight forwarders 
back on a basis such as they were previous to that part. 

Mr. Hinsuaw. A competitive basis. 

Mr. Suerry. I do not know if you would call it a competitive basis. 
These things are individual. Shippers’ associations are primarily 
formed to handle specific instances in particular cases, where a 
freight-forwarder operation is one that covers a chain and is depend- 
ent on a profit. 

Mr. Hinsuaw. There would be no room in the business for you if 
freight forwarders were to reduce their rates to the costs of pool-car 
shippers and such associations as you represent? 

Mr. Suerry. Speaking for S. and R., I do not think that a freight 
forwarder could, because he would have to pay the same basic carrier 
rates as we do, and we operate without a profit. 

Mr. Hinsuaw. Wait a minute. You operate without a profit, you 
say, certainly, but you have expenses, too, have you not? Who pays 
the expenses ? 

Mr. Suerry. Expenses such as what? 

Mr. HinsHaw. Do you not run some kind of an office? 

Mr. Suerry. The agent pays those. I pay those. 

Mr. Hinsuaw. The agent of what? 

Mr. Suerry. Of the association. 

Mr. Hinsuaw. That is what I say. There are certain expenses of 
the association. 

Mr. Suerry. That is right. There are certain expenses, but they 
are comparatively negligible. 

Mr. Hrnsnaw. So they are the same expenses that the freight for- 
warder would have. 

Mr. Suerry. To a degree possibly, but there is no solicitation ex- 
pense anywhere. 

Mr. HrnsuAw. Do you have a limited membership, or is it open? 

Mr. Suerry. No; we have a very limited membership. In fact, I 
would say that our board of directors has turned down over 300 ap- 
plications for membership and we have about 80 members. 

Mr. Hrnsuaw. That is all, Mr. Chairman. 

Mr. Rocers. Thank you. 

Our next witness is Mr. Roy F. Hendrickson of the National Fed- 
eration of Grain Cooperatives. 
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STATEMENT OF ROY F. HENDRICKSON, EXECUTIVE SECRETARY, 
NATIONAL FEDERATION OF GRAIN COOPERATIVES 


Mr. Henprickson. I am Roy F. Hendrickson, executive secretary 
of the National Federal of Grain Cooperatives. 

This is a voluntary organization of 22 regional grain marketing 
cooperative associations through which farmers belonging to approx!- 
mately 2,500 local cooperative associations market a substantial vol- 
ume of corn, wheat, soybeans, flaxseed, dry beans, dry peas, and small 
grains, harvested in all of the principal grain-producing areas. 

A number of these associations employ river transportation increas- 
ingly and others plan to do so, and they are opposed to the repeal, as 
proposed in section 14 of H. R. 6141, of the dry bulk exemption con- 
tained in section 303 (b) of the Transportation Act of 1940. 

These marketing associations, created, owned, and controlled by 
farmers, have substantial investments in river loading and receiving 
elevators, and three of them own barges. 

River transportation has meant that they have been able to offer 
grain and oilseeds at a price, including transportation, which has 
made it possible to find buyers far distant from aa surplus producing 
areas, thus expanding outlets to the advantage of farmers. 

Because producers of grain have a difficult surplus problem now, 
and in the Sovembatiie future, markets must be expanded in every way 


possible. River transportation has opened up markets, and will con- 
tinue to do so; and the dry bulk exemption, in effect for 15 years, has 
contributed to this. 
The volume of i moved on the Mississippi, Nlinois, Ohio, Mis- 
0 


souri, Tennessee, Columbia and connecting rivers, has increased mark- 
edly in the last 4 to 5 years. Facilities for handling grain, employing 
river transportation, have been expanded on the assumption that the 
dry bulk exemption was settled policy. Considerable further expan- 
sion of these facilities is pending and will be postponed for the most 
part until this aspect of national transportation policy is clear. 

It is the opinion of these cooperative organizations that have ex- 
panded river facilities that repeal of the dry bulk exemption would 
inevitably result in higher transportation rates, reducing the avail- 
ability of services and eliminating the flexibility of grain movements 
which are so often dictated by transportation costs and availability of 
service. 

Repeal of the exemption would not result in diverting the traffic 
to the regulated river carriers or to the railroads. Instead, substan- 
tial markets would be cut off altogether while diversion of more traffic 
to trucks would doubtless result, with one more alternative: forcing 
these cooperatives and their competitors into the river transportation 
business for their own account. 

The grain cooperatives have no desire to get into the transportation 
business in any form. Their function is primarily to market the farm- 
er’s grain and oilseeds in the largest volume possible at the best price 
obtainable so as to improve’ in every way possible the net realized 
income of the producer. 

I will give you a brief picture of the extent to which a number of 
these associations are now concerned with river transportation. 
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The Illinois Grain Corp., a cooperative with headquarters at Chi- 
cago, is 1 of 16 cooperatives sponsored by the Illinois Agricultural 
Association which has 200,000 farm family members in Illinois. 

This grain cooperative is owned by some 5,000 individual farmer 
shareholders, 100 county farm bureaus, and 158 member county coop- 
erative elevator associations. 

In the aggregate, including cross-country rail grain handled, the 
company handles upward of 40 million bushels annually. Actual 
purchases for the 11 months ending last May 31 totaled 41,071,752 
bushels. 

It has a terminal elevator at Chicago, on water, with a capacity of 
2,250,000 bushels, and it has inland waterway subterminals on the 
Illinois River at Morris, Hennepin, Lacon, Havana, and Dallas City. 

It has recently completed a facility at Tampa, Fla., with a capacity 
of 160,000 bushels to receive grain for the expanding market there by 
oceangoing barges which carry substantial quantities of phosphate 
rock for delivery to supply cooperatives in Illinois and nearby States, 
which are distributed to farmers for their use. 

Thus, in all, this cooperative has capacity of 3,120,000 bushels with 
an investment of $3,300,000, with these elevators all chiefly dependent 
upon water transportation. 

The inland waterway subterminals are gathering points for grain 
trucked to the waterway from a distance of up to 100 miles, with the 
average radius 30 to 40 miles. 

When grain is amassed in these elevators, it must move out via barge. 
For some years the primary market from the Illinois waterway was in 
the Chicago market. Since about 1949, an increasingly important 
percentage of waterway elevator receipts has moved to destinations in 
the South. There has been a considerable movement to New Orleans 
for export, as well as to intermediate points such as Memphis and 
receiving elevators on the Tennessee River. 

During the 11-month period ending May 31, the waterway subter- 
minals originated and shipped 8,897,000 bushels of grain. Of this, 
about 50 percent or 4,389,00C bushels went to Chicago. A total of 
3,370,000 bushels moved from the river elevators directly to New 
Orleans. The balance of the shipments included these points: Mem- 
phis; Decatur, Ala. ; and Tampa, Fla. 

Mr. Fred J. Watts, Jr., general manager of this cooperative, in sup- 
plying me with these figures said of them: 

The above-quoted figures will illustrate our cooperative’s need for a high degree 
of flexibility of movement on the part of the carriers upon whom we must rely 
to move this volume of grain to widely scattered destinations. A considerable 
portion of the grain moved to destinations other than Chicago is carried by 
exempt carriers. 

We are apprehensive that extension of regulation would tend to stifle com- 
petition and eventually eliminate some of the smaller earriers upon whom we 
must rely for the maintenance of our services and facilities for our members 
and stockholders. 

Another increasingly large shipper of grain and oilseeds by river is 
the Farmers Union Grain Terminal Association, of St. Paul, Minn., of 
which Mr. M. W. Thatcher, president of this federation, is general 
manager. 

Only in the last few years has the dream of farmers in the Central 
Northwest territory, of using the Mississippi to open new markets for 
their products, been substantially realized. 





TRANSPORTATION POLICY 1449 


A_predecessor onganisetion, the Equity, established an elevator on 
the Mississippi at St. Paul many years ago, but for a long period of 


time it found little use so far as water transportation was concerned. 
Now, a tremendous and growing volume of business is done through 
the elevator which now has three truck dumps, in addition to rail 
receiving facilities. 
This cooperative, which markets well in excess of 100 million bushels 
of grain and oilseeds for its members annually, shows this increase in 
river shipments for the last 5 years: 





— | 
1951 | 1952 1953 | § | 1955 


| 
} 


Corn_- 0,000 | 580,000 | 1,390,000 |._._._.____- 
Oats... . | $30,000 | 535,000 | 495,000 165, 000 | ” 
Rye. a a a } 280, 000 165, 000 | ae boos econ) 
Wheat. __. : | 385, 000 | 145, 000 405, 000 | 
Soybeans-. . oe } 135, 000 | 905, 000 3, 000, 000 


1,110,000 | 1,165,000 | 1,355,000 | 2,865,000 3, 405, 000 


These figures do not include barges the cooperative loaded for others, 
which has been substantial at times. 

It will be noted that there has been a continual increase in sale, but 
note should be taken of the decrease in tonnage of corn, oats, and rye 
in recent years. This was due entirely to what we regard as a tempo- 
rary market situation, under which prices on these three commodi- 
ties in the Minneapolis-St. Paul market, instead of being lower than 
those existing for the same commodities at Chicago and points further 
east, were actually higher. 

This was due largely to Canadian imports of feed grains and in- 
creased production in the eastern consuming area, together with the 
important factor of relatively poor crop in the Western Corn Belt 
in 1955, due to drought. 

We have, therefore, every reason to believe that a heavier movement 
of corn and oats will be resumed in another year or two, and there are 
expectations of a tremendous, further increase in soybean shipments 
due to the expansion of crushing facilities and feed demand in the 
Southern States. 

This cooperative also ships very substantial quantities of grain on 
the Great Lakes, and has the largest grain terminal facility at Superior, 
Wis., in excess of 12 million bushels. 

Mr. E. J. Barry, head of the grain merchandising department of the 
Farmers Union Grain Terminal Association, in commenting on the 
proposal to repeal the dry bulk exemption, in correspondence with me, 
said this: 

During the past year barges have been in extremely tight supply. If we had 
to depend entirely on the common river carriers for our service, we doubt if we 
could have moved one-half of the tonnage that we actually did move. 

Any obstacle that is thrown in the way of competition to the large common 
earriers by the small, independent contract carriers is a blow to the purposes 
and objectives of a cooperative grain-marketing concern which is working on 
behalf of its farmer-owners to expand their outlets for grain. 

This cooperative, as is true of the Illinois Grain Corp. and the 
Indiana Grain Cooperative, a division of the Indiana Farm Bureau 
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Cooperative Association, has become a reluctant owner of barges, 
simply to increase the flow of grain pressing for markets at distant 
points. 

The Indiana Grain Cooperative has been an active user of water 
transportation for many years, and built and operates a grain-receiving 
facility at Decatur, Ala. Very considerable quantities of grain it 
originates in Indiana, Illinois, and Kentucky, find markets in the 
South, and soybeans are a major commodity so far as volume is con- 
cerned. 

The Cotton Producers Association, of Atlanta, Ga., which has a 
grain-marketing division which is a member of this federation, has 
under consideration the building of receiving facilities on the Ten- 
nessee River at the present time. This is in connection with receiving 
grain, oil meal, and other ingredients for its expanding feed service 
in Alabama and Georgia, where there has been marked increase in 
livestock and poultry production. 

At Kansas City, Kans., in the Fairfax district, the Farmers Union 
Jobbing Association has a large, new elevator, which as soon as service 
is available, will be equipped to load barges on the Missouri River. 

Another member of the federation, the Equity Union Grain Co. of 
Lincoln, Nebr., has under consideration the building of a loading facil- 
ity at Nebraska City, Nebr. 

The Farmers Grain Dealers Association of Iowa, a large cooperative 
serving farmers in that State, has under consideration similar facili- 
ties on either the Missouri or the Mississippi River. 

In the West, the North Pacific Grain Growers, Inc., of Portland, 
Oreg., and Spokane, Wash., has under consideration the creation of 
barge receiving facilities at Portland. A member of that organiza- 
tion, the Pendleton Grain Growers, Inc., loads very substantial quan- 
tities of wheat on barges at a facility it operates on the Columbia 
River, not far from Pendleton. ; 

All of these developments are in the direction of seeking to enlarge 
and expand grain markets on behalf of farmers, and we therefore urge 
-_ the existing dry bulk exemption be left unchanged as national 

icy. 

I will be very glad to try to answer any questions you or Mr. Hin- 
shaw might have. 

Mr. Rogers. Thank you, Mr. Hendrickson. Mr. Hinshaw, do you 
have any questions? ‘ 

Mr. Hinsnaw. I think the statement is quite clear and it requires 
no examination. 

Mr. Rogers. Thank you, Mr. Hendrickson. I concur with Mr. Hin- 
shaw. I am pretty well familiar with your operations because you 
are very active in my section of the country and you have done a 
great job out there. 

Mr. Henprickson. That is right. Unfortunately, we do not have 
any rivers there. 

Thank you. 

Mr. Rogers. Thank you very much, Mr. Hendrickson. 

Mr. Henprickson. Thank you. 

Mr. Rogers. Our next witness will be Mr. John C. Allen, general 
traffic manager of Sears, Roebuck & Co. 

Mr. Allen, if you will come forward and identify yourself, you may 
proceed. 
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STATEMENT OF JOHN C. ALLEN, GENERAL TRAFFIC MANAGER, 
SEARS, ROEBUCK & CO. 


Mr. Auten. Thank you. 

I might say I was also requested on Friday to present a statement 
on behalf of the Western Traffic Conference in the interest of savin 
them the expense of traveling down to Washington. I am very muc 
embarrassed to point out that their statement I have not received as 
yet. I have made it a point to get the high spots of the statement over 
the telephone. 

Mr. Rogers. Is the statement prepared? It is being forwarded? 

Mr. Auten. It is en route to me somewhere now, sir. 

Mr. Rogers. Without objection, we can have it included in the rec- 
ord, if that is what you want done. 

Mr. Auten. I would appreciate it so much. 

Mr. Rogers. All right, sir. 

Mr. Auten. Shall I proceed then, Mr. Chairman. 

Mr. Rogers. You may proceed. 

Mr. Auten. My name is John C. Allen. I am employed as general 
traffic manager of Sears, Roebuck & Co., whose general offices are lo- 
cated in Chicago, Il]., and on whose behalf I am appearing here today. 

I have been general traffic manager of Sears since 1946, with the ex- 
ception of the period of February 1, 1953, through August 1, 1954, 
during which time I was assistant postmaster general, Bureau of 
Transportation. My employment with Sears in transportation work 
started approximately 24 years ago. 

Good transportation is essential in the conduct of our business, and 
we realize that good transportation does not exist unless our transporta- 
tion system is efficient and economically sound. No one type or mode 
of transportation can satisfactorily meet our requirements in the move- 
ment of our various kinds of merchandise from manufacturers to our 
places of business and ultimately to our customers. 

In our purchase of transportation, we use the medium which can 
best perform the required transportation job for us; in fact, in many 
instances, we find it logical to utilize a combination of different types 
in conjunction with a single movement. 

Therefore, we utilize, directly or indirectly, all modes of transporta- 
tion and we are interested in this proposed legislation as it affects all 
carriers and their services on which we depend. ; 

Sears, Roebuck & Co. was founded in 1886, approximately the 
same time—February 1887—Congress passed its first act to regulate 
interstate commerce. From a small part-time office in a little railroad 
station in Red Wing, Minn., our business has developed to the point 
where we now operate 709 retail stores, 11 mail-order plants and more 
a 600 catalog sales offices in various locations throughout the United 

tates. 

This growth is to be attributed, in no small measure, to the trans- 
portation system of this country. Along with this growth, there 
have been numerous changes in the character of this business, many 
of which have been dictated by the transitions occurring in our coun- 
try’s transportation methods. 

The automobile and the highways have had much to do with chang- 
ing the buying habits of the American people. Increased transporta- 
tion costs have necessitated material changes in our distribution pat- 
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tern and compelled us, in many instances, to develop the manufacture 
of our merchandise at points od toconsumption. This transporta- 
tion transition has been particularly dominant during the last 20 or 
30 years. 

mse has made numerous changes in the regulation of interstate 
commerce, but these transportation transitions have been so extensive 
that it seems most logical, at this time, to change, somewhat, the basic 
concept of the regulation of interstate commerce. 

The growth in our business has occurred in a highly competitive 
field, and while we realize the basic differences in the retail and mail- 
order business, as compared with the transportation business, and the 
need for regulation in the latter, it is our belief that the time has come 
when our transportation enterprises will become increasingly efficient 
and sounder economically if permitted to function, to a greater degree, 
under a system of dynamic competition. 

We believe the present laws should be changed so as to make the 
Interstate Commerce Commission less a business manager and more 
an adjudicator. Modifying the laws in this respect would eliminate 
long, drawn-out, expensive considerations, eostly to the Government 
and detrimental to the carriers and shippers as well. 

We are, therefore, in accord with the major objectives as stated in 
the Cabinet committee report and are in favor of many of the features 
of these proposed bills; however, in some instances, we do not believe 
the proposed legislation properly implements the recommendations of 
the Cabinet committee, nor are they in the best public interest. 

Proceeding specifically with H. R. 6141 and H. R. 6142, our com- 
ments are as follows: 

Section 2, transportation policy: This section, in our opinion, 
properly reflects the climate of regulation under the dynamic-competi- 
tion concept to which we subscribe and which should be used as a guide 
to the Commission in administering the Interstate Commerce Act. 

However, we do not believe Congress should give to the Interstate 
Commerce Commission additional authority that is not contained in 
the specific language of the act. In the past, the Interstate Commerce 
Commission has assumed additional authority, based on the present 
expression of policy in the act. This, we believe, is fundamentally 
wrong. 

The retail industry is extremely concerned today with what it refers 
to as the “small-shipment transportation problem.” 

We are apprehensive that interpretations by the Commission of 
the proposed transportation policy could result in conclusions by the 
Commission which could further aggravate this small-shipment prob- 
lem. We believe the Interstate Commerce Commission regulations 
should be conducted within the expressed statutory provisions by 
Congress, not through interpretations by the Interstate Commerce 
Commission of general terms of transportation policy. 

We, therefore, suggest that lines 7, 8 and 9 on page 3 be deleted and 
that in lieu thereof the following be inserted : 

The national transportation policy, as such, does not confer any authority 
or impose any restriction on the Commission which is not provided in the 
specific provisions of the act. 

Section 3, maximum and minimum rate control: We are in accord 
with the proposed restriction of Commission authority to prescribe 
exact rates and to retain with that administrative body the power to 
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control these rates only if they are below the cost of performing this 
service or if they are above an unreasonably high level. Within this 
zone or latitude, we believe more freedom of managerial discretion by 
the various carriers, and the types of carriers, would allow adjustment 
of their rates to secure traffic with the ultimate result of permitting 
that carrier who can best provide the service to obtain the traffic. 

However, we also believe that the carriers subject to regulation 
should still be required under section I of the existing act to establish 
and maintain just and reasonable rates, fares and charges. 

This last suggestion is made not in contradition of the principle ex- 
pressed in the new bill but, rather, to clearly emphasize that the lessen- 
ing of regulation by the Commission over certain rates should not re- 
lieve the carriers from what we think is a primary requirement—to 
establish rates that are just and reasonable. We think the bill should 
be amended accordingly. 

Section 4, fourth section (long- and short-haul clause) : If restric- 
tions against charging less for a long haul than for a short haul are 
in the best interests of this country, equitable regulation would require 
comparable restrictions against all types of carriers. 

However, it is our opinion that other sections of the Interstate Com- 
merce Act prohibiting undue or unreasonable preference or unjust dis- 
crimination could adequately cover this situation, provided these pro- 
posed bills were modified so that the burden of proof in the event of 
alleged unjust discrimination or undue or unreasonable preference 
would be upon the carrier to justify the rate, fare, or charge rather 
than the responsibility of the shipper. 

Section 6, ICC authority on intrastate service: The principle of giv- 
ing the Commission jurisdiction over State regulatory control of trans- 
portation service within a State, as a means of assisting the railroads 
in eliminating unprofitable operations, is questionable in our opinion. 

Our hesitancy is based on our concern of expansion of Federal au- 
thority with the diminution of State power. This factor should be 
carefully considered by Congress before approving this section. 

The Cabinet Committee report, as we understand it, also recom- 
mended extension of this principle to motor carriers and water car- 
riers, although these provisions are not contained in the proposed bill. 
If Congress is going to extend this authority in conjunction with rail- 
road service, it should do likewise in conjunction with other underlying 
carriers. 

This bill contains a similar provision for freight forwarders under 
section 21. This is not included in the Cabinet Committee report and 
we see no need whatsoever for this in the law. 

Section 7, suspension rule: We are in accord with the changes pro- 
posed in pepeneTen procedure as contained in the Cabinet Committee 
report and these proposed bills, except we believe the principle should 
be expanded in one important detail. 

Changing the burden of proof in suspension proceedings from the 
defending carrier to the complaining carrier is proper, but this should 
also be applied to organizations of carriers, since in so many cases 
bureaus or carrier organizations request suspension proceedings. 

This is important, as we see it, not only because of the tendency 
to use the present suspension procedure as a means of delaying final 
action on proposed competitive carrier rates, as indicated in the Cabi- 
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net. Committee report, but primarily because of the growing practice 
of the bureaus substituting the prerogative of management for that of 
the individual carriers. 

Section 8, ratemaking rule—rates on Government traffic: The pres- 
ent rule requiring the Commission, in prescribing just and reasonable 
rates, to give due consideration, among other factors, to the effect of 
rates on the movement of traffic should be changed. 

The practice of the Commission setting levels of rates for one mode 
of transportation, because of the effect such levels have on the move- 
ment of freight by competing modes of transportation, has prohibited 
competitive forces and cost of service from determining the rate level. 

We realize that, the Commission, to properly fulfill its responsibili- 
ties, must take into account the effect that rates have on the movement 
of all traffic and they should investigate the circumstances surrounding 
the establishment of a rate, but the mere existence of a specific level 
of rates via one mode of transportation should not be the arbitrary 
means of imposing the same level on another competitive mode for the 
purpose of allocating traflic equitably between the two modes of trans- 
portation. 

We feel that the proposed section should be amended to read as 
follows: 

In the exercise of its power to prescribe rates, the Commission shall give due 
consideration, among other factors, to the effect of rates on the movement of 
traffic by carrier or carriers for whom the rates are prescribed: Provided, how- 
ever, That in determining a minimum rate, the Commission shall not consider 
the effect of such rate on the traffic of any other mode of transportation, the 
relation of such rate to the rate of any other mode of transportation, or whether 
such rate is lower than necessary to meet the competition of any other mode of 
transportation. 

We are in accord with the proposals pertaining to regulation of 
Government traffic as contained in these bills, and while we realize 
they do not go as far as many people think they should, we believe 
it well to experiment with the type of legislation proposed in these 
bills before imposing the same restrictions on Government traffic as 
exist in conjunction with commercial traffic. 

Section 10, regarding definition of motor carriers: We are in ac- 
cord with the proposed changes in the definition of contract carriers. 
However, there are a few observations and suggestions we would 
like to make on this subject because it is our understanding that this 
proposed change has been suggested as a means of eliminating existing 
abuses that result in loss of traffic to common carriers. 

In the last several years, solution of many of our transportation 
problems has been accomplished through private carriage rather than 
through common or contract carriage. This is particularly true in 
conjunction with the transportation of many small shipments, par- 
ticularly for our customers in smaller communities. . 

It is our opinion that the interpretation of specialized service in 
contract carrier cases has too often been defined as the need for special- 
ized equipment. We believe that the specialized service so important 
to many businesses does not require specialized equipment. 

Were this matter of specialized service clearly defined in the law, 
our company would be more inclined toward contract carriage rather 
than private carriage when common carriers do not provide us with 
the necessary service. 
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I should like to call to the attention of this committee a condition 
existing in conjunction with the transportation or delivery of merchan- 
dise to customers’ houses from retail stores, and I have reference to 
retail establishments whose normal trading areas go beyond State 
lines. 

It is our opinion that interstate regulation of these deliveries to 
customers’ homes is impractical and unnecessary. Common carriers 
are not interested or equipped to effect delivery within a customer’s 
home and contract or private carriage is the only medium which 
can be satisfactorily utilized. 

Much redtape could be eliminated if deliveries to customers’ homes 
within a reasonable trading area of retail establishments were com- 
pletely exempt from Interstate Commerce regulation. 

Section 12, rates and filing of rates by contract carriers: This 
section makes two major changes in the present regulations as to con- 
tract carriers. 

First, such carriers must file all tariffs or contracts to provide notice 
of the actual rates being charged. To this we have no objection. 

Secondly, it indicates that contract carrier rates shall be at the same 
level as those of common carriers. To this we offer strenuous ob- 
jection. 

Two principles of the Cabinet Committee report that are embodied 
in the various sections of this bill, and which we support, are those 
of permitting dynamic competition to be of greater importance in 
ratemaking and the elimination of the practice of allocating traffic 
between modes of transportation through arbitrary rate orders. 

This particular provision violates both of these objections and we 
see no valid reason to have a different set of rules for contract car- 
riers, since they are to be restricted in scope through redefinition. 

If carriers are to be allowed to reflect their economic advantages in 
a competitive field, it should be applicable to all carriers—all of whom 
are necessary to our transportation system. 

Section 19, shippers’ association exemption, which, in the opinion 
of my company is one of the most important proposed changes. 

We share the feeling of most retailers that this particular section 
is probably the most important of any in the Cabinet Committee 
report from the standpoint of the transportation equation in the retail 
business. 

We are in accord with the Cabinet Committee’s recommendation 
that “definite statutory standards” should exist as a basis for deter- 
mining the exemption of legitimate associations from a classification 
as freight forwarders. 

However, we, like many others in the retail business, frankly do 
not understand the language used by the Cabinet Committee in at- 
tempting to define those activities in a shippers’ association operation 
which are alleged to be improper. 

The use of the terminology “freight forwarder associations” in the 
Cabinet Committee report, rather than “nonprofit shipper associa- 
tion” also puzzles us. 

Section 19 of these bills proposes a solution identical to the one pro- 
posed in 1952. 

Our objections are the same now as they were at that time. 
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This is our strong feeling in spite of the assurances given this com- 
mittee by Assistant Secretary of Commerce Rothschild, to the effect 
that: 

* * * legitimate and bona fide associations engaged in consolidating or dis- 
tributing freight for their members on a nonprofit basis have nothing to fear 
from the amendment which is proposed by section 19 of the bill. 

Our objections, specifically, are as follows: 

Consistent with our philosophy expressed in conjunction with sec- 
tion 2 of this bill, “Transportation Policy,” we believe Congress should 
spell out “statutory standards.” 

There are two such standards we would suggest : 

First, the transportation benefits, economies, or service improve- 
ment must accrue solely to the owners of the merchandise ; 

Secondly, the association must be effectively controlled by the mem- 
bers thereof. 

we agree that there is a need for a change in the present law in that 
it is conceivable that freight forwarder operatons can be conducted 
under the guise of nonprofit shipper operations. 

It is most important that the rights of shippers to consolidate their 
freight with other shippers to obtain benefits of carload, truckload, 
or volume rates be protected. 

We are in opposition to this section of the proposed bill because, 
in our opinion, it does not afford proper protection. 

The proposed bill gives the Cmmission the sole authority to deter- 
mine the extent to wa this exemption should be made applicable. 
One of the stipulated yardsticks of determination is the extent to 
which a shippers’ association is competitive with a freight forwarder. 

Every shippers’ association, bona fide or otherwise, is competitive 
with a freight forwarder in a sense, in that if the association did not 
exist and the freight forwarding industry desired the traffic, it might 
handle this freight but at a higher cost to the individual who pays 
the transportation bill. 

We are apprehensive that the application of this competitive yard- 
stick could cause the elimination of bona fide, nonprofit shippers’ asso- 
ciations, which are in the general public interest and which result, we 
believe, is not the fundamental objective of the Cabinet Committee 
report. 

Other sections: There are many specific sections of these proposed 
bills on which we have not commented. To a large extent this is be- 
cause our comments were directed to provisions applicable to one type 
of carrier and the same principles would be applicable in other sections 
dealing with other types of carriers. 

H. R. 9772, 9771, and 9548: When the regulation of freight for- 
warders was first considered, we realized that regulation could elim- 
inate the discriminatory practices that then existed in the rates 
charged the shipping public. 

However, it was our opinion then, as it is now, that rates paid 
by a freight forwarder to the underlying transportation carriers, 
those requiring substantial investments in transportation instrumen- 
talities and facilities, should be published and available to all shippers 
utilizing the services of common carriers under like conditions. 

It is important to remember that the freight forwarder is not like a 
railroad or common motor carrier in the manner in which he serves 
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the public in that he limits his scope of operations and articles which 
he handles to those on which he makes a profit. To this extent he is 
unlike a common carrier. 

We know that the transportation services to points and on commod- 
ities that the forwarder does not choose to handle must be provided 
by the actual carriers and we are aprehensive as to the transportation 
costs to the general public on these services if these bills are approved. 

In 1950 Congress deemed it expedient to change, to some degree, 
the relationships between the freight forwarders and common car- 
riers subject to part II. 

We believed then, and so stated in 1950, that the proposed changes 
were inconsistent with sound national transportation policy. We 
believe this proposed legislation is also inconsistent with sound na- 
tional transportation policy, particularly when one considers the 
cumulative effect of these three bills. 

Following are our comments on the individual bills before you: 

H. R. 9772: In our opinion, the effect of this bill is to restrict entry 
into the freight forwarding field.. Since forwarding is a transporta- 
tion function, public interest will not be served by restricting addi- 
tional operations by enterprising organizations. 

We have noted the Interstate Commerce Commission’s recommen- 
dations in their 69th annual report, in which they point out that the 
ease with which permits may now be obtained under the present law 
could result in overcrowding the freight forwarder field with general 
impairment of forwarder field with general impairment of forwarder 
service and harm to the general public. 

It seems pertinent to us that the Commission has indicated this 
could happen, but has not stated it has actually happened. We are 
not aware of any serious difficulty in this connection at the present 
time. 

Furthermore, analysis of the Interstate Commerce Commission 
Bureau of Transportation Economic and Statistics report, covering 
major freight forwarders, indicate a concentration of freight for- 
warder business in the hands of three companies. 

The last such statement in our possession covering the 3 months 
ending September 1955 indicates that approximately 60 percent of the 
total freight forwarder revenue and 57 percent by tonnage was 
handled by 3 comp.nies. 

These percentages would be even higher if the ownership, control, 
or interest of one freight forwarder by another were included. 

We have no quarrel with the present concentration, but the fact it 
is as high as it is makes us most apprehensive of the effects of House 
bill 9772, if enacted, and therefore we believe the bill should not be 
approved. 

The philosophy of dynamic paren expressed in the Cabinet 
Committee report, in our opinion, has its application in the freight 
forwarding industry and this bill is not consistent with this theory. 

H. R. 9548: This bill seems to be an expansion of the theory that 
a freight forwarder is a common carrier in his relationships with un- 
derlying carriers. We do not subscribe to this theory. 

While we agree his relationships with the general public are similar 
in making available selective transportation service, any legislation 
which attempts to further grant the freight forwarders privileges of 

78456—56—pt. 3—13 
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an actual carrier in relation with the underlying carriers, in our 
opinion, is not conducive to a sound healthy transportation system. 

If the freight forwarding industry, as a consolidator and distribu- 
tor, is permitted the right of contractual relationships with the rail- 
roads on piggyback service, it would be a stepping stone and invite 
the establishment of similar arrangements on railroad traffic handled 
in freight cars. 

In our opinion, this would have a detrimental effect on the general 
public’s railroad transportation bill. 

In reviewing the Interstate Commerce Commission’s 69th Annual 
Report, we note recommendations concerning changes in section 409 
which would further restrict the existing contractural relationships 
sae ren the freight forwarders and common carriers by motor vehi- 
cles. 

This proposed bill contains none of the restrictions now in section 
409, which restrictions apparently are not adequate, in the opinion 
of the Interstate Commerce Commission, to preserve the public in- 
terest. 

The piggyback service is in its infancy. We believe that it has a 
basic, inherent potential in reducing transportation costs and improv- 
ing transportation service, both from the standpoint of the railroads 
and the shippers. 

It is our opinion that these inherent advantages in cost and service 
will not have been realized until they reflect themselves in the form of 
lower transportation cost or improved service to the shipper who pays 
the transportation bill. 

Approving legislation permitting contractual rate relationships be- 
tween the freight forwarding industry and the railroads will not pro- 
duce lower rates or better service for the public but will set the for- 
warder up in a preferred position to control traffic and force the public 
to patronize the freight forwarder rather than dealing with the actual 
carrier directly. 

H. R. 9771: Ownership of a railroad, motor or water carrier by a 
forwarder, or by anyone, is not per se objectionable; however, we are 
apprehensive of the difficulties that would develop unless some pro- 
vision be explicitly stipulated in the law whereby rates or charges 
applicable to a freight forwarder utilizing the service of a carrier 
which he owned would be available to all shippers, consolidators, or 
other freight forwarders, tendering to that carrier merchandise to be 
transported under like conditions. 

Freight forwarders now enjoy special rates or concessions compared 
with other shippers, under section 409 of part IV of the Interstate 
Commerce Act. 

The changes proposed in House bill 9548 would enlarge these priv- 
ileges in conjunction with piggyback movement. 

In our opinion, it is logical to assume that ownership of carriers, 
subject to parts I, II, and ITI, by a freight forwarding company could 
be the means of further enlarging these privileges. 

We believe that the desire to own these carriers is not premised on 
the advantage of economic ownership per se, but as a means of obtain- 
ing additional rate or service concessions not available to the shipping 
public. 

In studying the specific language of this bill and comparing it with 
comparable provisions of other parts of the act, it is noted that the 
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Commission is not herein authorized to deny a proposed transaction 
upon finding that it would unduly restrain competition. 

It is our belief that such a clause would be proper, but would defeat 
the purpose of the entire bill; for we doubt if ownership of a common 
carrier by a forwarder could exist without unduly restraining compe- 
tition. 

Conclusion: One of the reasons for the freight forwarder’s success 
is his ability to utilize the transportation mode which can best perform 
the overall transportation job and which, in so many instances, neces- 
sitates a combination of different mediums of transportation in con- 
junction with the movement of a single shipment. 

However, the freight forwarder’s existence should depend on his per- 
forming a basic economic function that reduces the cost or improves 
the service to the individual or company who pays the transportation 
bill, and he should accomplish this in a manner not detrimental to the 
underlying transportation carriers. 

Furthermore, the profit the freight forwarder receives for accom- 
plishing this should be derived, in a climate of dynamic competition, 
from his efficient operation under published rates and not through 
special privileges and concessions from the common carriers whose 
revenues could be depleted through contractual arrangements. 

Restricting competition as proposed in House bill 9772; authorizing 
freight forwarders’ ownership of carriers, subject to parts I, II, or III 
of the Interstate Commerce Act, as proposed in House bill 9771; or 
having special contract rates with railroads on piggyback service as 
proposed in House bill 9548, in our opinion, are not steps consistent 
with a sound, national transportation policy. 

Thank you for the opportunity of presenting our views on this 
legislation. 

{r. Chairman, I would like to take 1 minute to bring out 1 point 
that the members of the Western Traffic Conference have asked me 
to emphasize. Their statement to you pertains only to section 19 of 
these bills. 

Mr. Rogers. You may proceed to discuss the point you are speaking 
about, Mr. Allen. 

Mr. Auten. Thank you, Mr. Rogers. 

I think it is only logical to point out that there is one slight differ- 
ence of thinking between the members of the Western Traffic Confer- 
ence and the statement I have just read, in that there is some question 
in the minds of the Western Traffic Conference as to whether there is 
any need for a change in the present law today. 

There seems to be, I am sure you will find, pretty strong sentiment 
in their statement to you to the effect that the existing law is adequate. 
They have asked me to emphasize this one point, however: That they 
do not object per se to any change in the law, provided you feel it is 
necessary, but provided that bona fide nonprofit shippers’ associations 
have the right to continue the privilege of consolidating their freight 
to get the benefit of carload and less-than-carload and volume rates. 

Thank you very much, sir. 
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Mr. Rocers. Thank you, Mr. Allen. The statement of the Western 
Traftic Conference will be included in the record. 
(The statement referred to follows:) 


STATEMENT OF WESTERN TRAFFIC CONFERENCE 
STATEMENT OF GENERAL POSITION 


This statement of the Western Traffic Conference on H. R. 6141 is limited to 
comments on section 19 regarding nonprofit-shippers associations, The nonprofit- 
shippers associations, and the mass of-the public who buy merchandise from 
retail stores, are vitally affected by the proposed change in section 402 (c) of the 
Interstate Commerce Act. The proposed legislative change will do irreparable 
harm to legitimate nonprofit-shippers associations and will definitely increase 
the total freight costs on shipments to retail stores and the public on the west 
coast. 

The Western Traffic Conference, for all of its members, is deeply concerned 
over section 19 of H. R. 6141. The legislation proposed here has been sought in 
comparable form several times before. This association in full and open mem- 
bership meeting has repeatedly and unanimously opposed such discriminatory 
changes in the law. The Western Traffic Conference urges this committee and 
the House of Representatives to reject section 19 of H. R. 6141. 

The Western Traffic Conference is unalterably opposed to section 19 as written, 
It could not be more adversely phrased to prejudice legitimate nonprofit-shipping 
associations. The Western Traffic Conference would not be opposed to a legisla- 
tive change which would set up fair and impartial standards, not subject to 
ambiguous phraseology nor interpretations based on the whims or prejudices of 
the person or persons who would interpret them in the years ahead. 

The essential right of legitimate nonprofit associations to continue must be 
preserved. Section 19 of the proposed legislation would be the death knell 
of all shippers groups. 


WHAT IS THE WESTERN TRAFFIC CONFERENCE? 


The Western Traffic Conference, Inc., is a nonprofit association of 86 large and 
small retailers on the Pacific coast, primarily in Washington, Oregon, and Cali- 
fornia... Those members have a large number of stores in most of the large and 
small cities on the west coast. The Western Traffic Conference ships no freight. 
Its members belong to one or more of the several nonprofit shippers associations 
operating from, to and within the Far West. Those nonprofit associations operate 
by railroad, by truck, and by Railway Express. Those associations consolidate 
the small shipments of the members into volume shipments and pass the benefits 
of the consolidation, both cost and service, on to the members. Everything from 
smallest package freight to volume less-than-carload lots of freight is involved. 

The Western Traffic Conference, Inc., has but one purpose, and that is to 
improve the transportation of merchandise for its members by reducing cost, and 
improving transportation time and efficiency, so that its members can better serve 
the public who patronize their business. 


SECTION 19 OF H. R, 6141 WILL LEGISLATE HIGHER FREIGHT COST 


The protested legislation is essentially an attempt to increase freight charges. 
Two reasons have brought about the creation of shippers associations—the first 
is total cost, and the second is shipping time. The shippers associations have done 
a tremendous job in reducing freight costs. I will cite a current example showing 
what one Pacific Northwest shippers association is doing for members of the 
Western Traffic Conference from New York City to Seattle, Wash. The costs 
quosted below for the nonprofit association already include consolidation, all 
railroad charges, truck drayage charges at destination, insurance, billing, and 
the 3-percent transportation tax. The cost by the freight forwarders, such as 
Acme Fast Freight and Universal Carloading, is their published charges on the 
same merchandise inclusive of the 3-percent transportation tax. 
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Via Acme Fast 








Freight, Univer- 
Via nonprofit | sal Carloiding, 
New York, N. Y., to Seattle, Wash. shippers National 
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Carloading, 
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Forwarding 
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In addition to the actual savings per 100 pounds shown above, there is an 
even greater percentage saving because the shippers association charges on 
actual weight with no minimum while the freight forwarder charges shipments 
weighing less than 100 pounds as 100 pounds, or at much higher package charges. 
To retail stores in Seattle, the nonprofit shippers association total saving per 
100 pounds averages from $1.75 to $2 per 100 pounds below that of Acme Fast 
Freight, Universal Carloading, and other forwarding companies when all the 
savings on large and small shipments is considered. 

In addition to the freight savings, numerous reductions in transit time have 
been effected by arranging direct spotting of cars for menbers and by making 
direct release from consolidating point without rehandling freight over Chicago 
or other transfer cities enroute to the west coast. 

The nonprofit shippers associations are designed to meet the needs of limited 
areas and limited membership. These associations have gone a long ways in 
diminishing the use of the old national phrase “prices slightly higher west of 
the Rocky Mountains.” 

The proposed amendments to section 402 (c) of the act would put such im- 
possible conditions as standards for determining what are legitimate associations 
that no association could long exist. For that reason the Western Traffic Con- 
ference strongly opposes the legislation here proposed. 

It is submitted that the proper way to control the expansion of nonprofit 
shippers associations is for the certificated forwarders and others to bring their 
rates closer into line with their costs than to legislate the low-cost shippers 
associations out of business. 


WHY WE OBJECT TO SECTION 19 OF H.R, 6141 


The Western Traffic Conference believes that part IV of the Interstate Com- 
merce Act does give proper protection to the certificated freight forwarders if 
existing law is enforced. The Western Traffic Conference does not object, how- 
ever, to a change in the law provided Congress sets fixed and unalterable stand- 
ards, not subject to interpretation, to preserve the basic right of shippers to join 
together and consolidate their shipments without harassment. Here is why we 
oppose section 19 of the proposed bill before us today. 

(1) The bill states the Interstate Commerce Commission can, on its own motion 
or complaint, consider any association as to its lawfulness. The Interstate Com- 
merce Commission and the freight forwarders have that power today. Any 
forwarder can complain under the Interstate Commerce Act of unlawful opera- 
tions. It is used in the freight-forwarder section. It is more often used in the 
motor-carrier section. It is commonplace for one truckline to challenge the 
authority of a trucker to operate. The Interstate Commerce Commission has the 
power to investigate and has investigated. There is no need for that part of 
section 19 here proposed. 

(2) Section 19, second condition, would require the Interstate Commerce 
Commission to determine if the activities are not being conducted solely for the 
purpose and in the limitations of section 402 (c). The Commission can and does 
investigate nonprofit associations under existing law. They are doing it all the 
time and are making suggestions for change when any question arises. The 
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present law requires the association to be nonprofit. It requires the association 
activities to be limited to its members. The Internal Revenue Service of the 
Treasury Department checks the associations. The State laws, for example of 
the State of Washington, set rigid limits for nonprofit cooperative associations. 
There are many, many existing tools to bring any improper shipper association 
into line or eliminate it. No change in existing law is necessary to do that. 
The way to kill any “fleas” that may exist on the “dog” is not to kill the “dog.” 
Section 19 here would do that. 

(3) The third test in section 19 is whether the challenged association would 
violate the national transportation policy. Nobody knows what is the national 
transportation policy. The railroads and trucklines are before the Commission 
today to spell it out. It means anything 6 out of 11 members of the Interstate 
Commerce Commission say it means on any day, providing the courts will 
sustain them. The wording of the national transportation policy could hardly be 
more ambiguous. It means anything to anybody. 

The wording of the national transportation policy cannot be adopted as a test 
of a nonprofit shippers’ association. Does the policy even contemplate nonprofit 
shippers’ associations? What is meant by “inherent advantages”? What is 
meant by “safe” freight forwarder service? What is meant by the use of the 
words “adequate,” “economic,” and “efficient” forwarding service? What are 
“sound economic conditions”? What are “reasonable charges for transportation 
service”? Would a reasonable charge be one nearly $2 per 100 pounds higher on 
the average than a shipper association total charge? What does “unjust dis- 
crimination,” “undue preference,” or “advantage” mean? What are “unfair or 
destructive competitive practices”? What does “coordinating” and “preserving” 
a national transportation “system” mean? What does “adequate to meet the 
needs of commerce” mean? 

I am sure every member of this committee will recognize the complete am- 
biguity as a standard or test insofar as shippers’ associations are concerned. For 
that reason we strongly object to the national transportation policy as any stand- 
ard or test under section 402 (c) of the act. 

(4) We object to the condition that the Commission should “consider facts 
of organization and establishment” of the nonprofit association. Unless Con- 
gress spells out what consideration should be given, it is no standard at all. 
Anyone can “consider” anything. If Congress means this as a test, it should tie 
the test down to some determinable fact, and point out what should be “right” 
and what is “wrong.” 

(5) We object to the test that the Interstate Commerce Commission should 
consider the scope of activities geographically, as to commodity handled, and 
persons served. That test could not be more objectionable. Department stores 
are members of Western Traffic Conference. They carry thousands of items 
that run the gamut from A to Z. Why should an association who has a depart- 
ment-store member be condemned because it handles many items of freight while 
an association with no department-store members handles a lesser number of 
items. Boeing Airplane Co. uses over 50,000 items in their 1 operation. Most 
stores and plants and jobbers handle a widely diversified line of goods today. 
Items handled is no test of the legitimacy of an organization. 

Equally true, the geographical area served is no test, for many, many national 
concerns have branches all over the country. If an association serves all their 
branches, to say that is wrong because of that fact makes an impossibly unfair 
legal restriction. The test should properly be the legitimacy of the operation 
and not the area served. Equally true, if the members of am association can 
substantially improve their transportation cost and service by serving more than 
one limited area, they should be allowed to reduce their costs without artificial 
limits. 

The test of the number of people served is wholly unfair to small shippers. 
There are several large national merchandising concerns in almost every retail- 
ing field, from 10 cent store merchandise to women’s clothing, with many ranges 
in between. One or two such national shippers together could create an efficient 
pool. It may and does take 50 to 100 small merchants and retailers in the sparse- 
ly settled West to operate an efficient pool without terrible holding delays in 
their shipping schedule to develop a carload of freight. The test of the number 
of members would be grossly unfair to small businesses who need the benefits of 
the pool fully as much as the larger organizations who could do the same job 
with less members. 

(6) The test that the Interstate Commerce Commission should consider the 
basis of charges, if any, for the service is not of itself unreasonable. Congress 
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should, though, carefully spell out the consideration the Commission should give, 
The essential poiat is only this—that the ultimate savings and benefits to the 
association of the consolidation be passed on to the members. Any nonprofit 
association, be it a shipper group or a medical or education or research nonprofit 
association, has certain administrative and overhead expenses as well as direct 
out-of-pocket costs. The final net overall savings to the association should be 
considered. If those net savings are not going to the members then something 
is wrong under both present and proposed law. 

(7) The test that the Commission should consider the extent to which a 
shippers association competes with a freight forwarder is wholly objectionable. 
In effect, Congress is asking to legislate out anyone that competes with the 
freight forwarders. We believe that to be a wholly un-American approach. 
Practically all freight moving is theoretically competitive with a freight for- 
warder. If the nonprofit association did not exist, shipper association freight 
could move by any of 4 or 5 services, including the freight forwarder. It might 
move by railroad less than carload; it might move by truck; by express; by air 
freight; by freight forwarder; or by water. If low cost shippers association 
service dried up, the movements might well dry up. To make the existence of 
a paralleling freight forwarder service a test of the right to exist for a shippers 
association is wholly unrealistic and unfair. 


THERE IS NO ECONOMIC NEED FOR LEGISLATION TO PRESERVE THE CERTIFICATED FREIGHT 
FORWARDERS 


The last report of the Interstate Commerce Commission showed the certificated 
freight forwarders handled approximately 5 million tons of forwarder freight. 
The amount of shippers association freight forwarded is a very small percentage 
of that total. The best estimate is substantially less than 10 percent based on a 
comparison of total freight forwarder tonnage originated by rail in 1954 versus 
the freight forwarder rail tonnage for the same year as shown in ICC official 
reports. 

{n 1955 certificated freight forwarder shipments and tonnage were up over 10 
percent that of 1954. Their net income before taxes was up approximately 17 
percent and up nearly 13 percent after Federal income tax. On the basis of 
money invested in freight forwarder operations, the certificated freight forward- 
ers have an unbelievably high rate of return. 


CONCLUSION 


The Western Traffic Conference is unalterably opposed to section 19 of the 
Freight Forwarder Act as proposed here. It is fatally deficient in law in that 
it does not set up clear-cut standards for the determination of the right of non- 
profit shippers associations to exist. As drafted, section 19 would do irreparable 
harm to all shippers associations, good or bad. 

The Western Traffic Conference believes existing laws, if properly enforced, 
can cull out any improper associations without change in the law. 

The Western Traffic Conference would not oppose changes in section 402 (c) 
of the act provided the basic right of shippers to consolidate their freight was 
not impaired. The standards Congress should establish must be clear cut and 
not subject to interpretation. The essential features of any legal change should 
require only that the members effectively control the association and that the 
ultimate savings resulting from the consolidation be passed on by the association 
to the members. 

Section 19 of H. R. 6141 falls far, far short of meeting the requirement of good 
law. It should be rejected. 


Mr. Rogers. Mr. Hinshaw, do you have any questions? 

Mr. Hinsuaw. Yes. 

In view of the statement which I believe you heard made here re- 
garding part IV, do you see any objection to the repeal of part IV in 
toto 

Mr. Auten. Mr. Hinshaw, that issomething I would want to proceed 
pretty cautiously on, very frankly. I am very well aware of some of 
the abuses that existed prior to the regulation of the freight forwarder. 
I believe the freight forwarder does serve a useful function. 
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In the case of my company, our transportation bill to the freight for- 
warders exceeds $1 million a year. I would want to study that pretty 
carefully. It seems to me that we have gone quite a way from the 
original concept of regulation of the freight forwarder as existed at 
the time the original part IV was passed. 

Mr. Hinsnaw. Would it affect shippers’ associations in any way 
that you can see to repeal part IV? 

Mr. Auten. I think basically there is any volume of business that 
many shippers such as ours would be perfectly willing and happy 
to see the freight forwarder accomplish if we felt that he could do as 
good a job, and maybe at slightly more money than it costs us in op- 
eration through an association. A lot of things happened in this 
thing which would indicate, the way the regulation has actually de- 
veloped, the shippers’ association has been able to accomplish a num- 
ber of things from the standpoint of proper service and costs which 
maybe or maybe not the freight forwarders could have accomplished. 

I do not want to appear to be evading answering your question, 
but the whole problem of whether or not we should have regulation 
of freight forwarders is pretty involved and I would certainly want 
to think it out pretty carefully before I attempted to give you a direct 
answer. 

Mr. Hrnsnaw. I hope you give it thought and give us your conclu- 
sions, 

Mr. Auten. Thank you. 

Mr. HinsHaw. I am going to have to leave, Mr. Chairman. I no- 
tice that the last witness has a very volminous statement and that he 
is located in the city of Washington, 

Mr. Rocers. Pardon me, Mr. Hinshaw. 

Thank you, Mr. Allen. 

Mr. Atiten. Thank you. 

Mr. Rogers. It is my understanding Mr. Car] Bier is here. As I 
understand it. he has only about a 5-minute statement, if you could 
stav for that, Mr. Hinshaw. 

Mr. Childe, you have a rather voluminous statement and I am 
wondering if it would not be better to have you come back at another 
time. 

In view of some matters that came up on the House floor this after- 
noon, it upset the committee hearing a little bit, which is not unusual. 
I wonder if it would be convenient for you to come back at another 
time. 

Mr. C. E. Cutrpr (transportation consultant). Do you have a spe- 
cific time in mind, Mr. Chairman ? 

Mr. Rogers. No, sir; I do not right at the present time. I have not 
discussed with Mr. Harris when he wants to reconvene the committee, 
but, so far as I am concerned, I should think that you would be the 
next witness un at the beginning of the next hearing if that time was 
to vour convenience. 

Mr. Cure. Of course. I wish to conform to the committee’s con- 
venience. I merely asked the question so that I would not have any 
conflicting engagement at the time the committee set. for hearing. 

Mr. Rocers. Projecting into the future, it appears, Mr. Childe, that 
probably Thursday morning will be a better time for you to give your 
testimony if that snits your convenience. I have not discussed it with 
Mr. Harris, as to what we can or cannot do on it, but could we notify 
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you or have one of the staff members notify you sometime today or in 
the morning ? 

Mr. Cuuwpe. Yes, sir. 

May I suggest this: 

I hold my engagements open for Wednesday and Thursday until I 
hear from your staff? 

Mr. Rocers. Thursday? What has happened is that there are ap- 
proximately 60 witnesses who are going to be present tomorrow. | Of 
course they all cannot testify, but quite a few are from out of town, 
which means that Thursday morning will probably be the first open 
date or the date that we can work the witnesses around to where you 
can be included. 

I will discuss it with Mr. Harris and see if we cannot work it out 
so you appear first on that day. 

Mr. Cuivpr. Thank you, Mr. Chairman. I will be governed accord- 
ingly. 

Mr. Rocers. Thank you very much, Mr. Childe. 

Mr. Bier, if you will come forward and identify yourself, you may 
proceed with your statement. 


STATEMENT OF CARL H. BIER, GENERAL CHAIRMAN, BROTHER- 
HOOD OF RAILWAY CLERKS, CINCINNATI, OHIO 


Mr. Brer. My name is Carl H. Bier. I am general chairman of the 
Brotherhood of Railway Clerks, with headquarters in Cincinnati, 
Ohio. 

I represent the employees generally who work for freight forward- 
ing companies. They have a vital interest in the welfare of the freight 


forwarding industry and naturally are concerned with legislation 
which affects freight forwarders. 


H. R. 9548——PIGGYBACK BILL 


One of the bills now before your subcommittee for hearing, H. R. 
9548, is of particular interest to us because it is designed to permit 
freight forwarders to engage in a rapidly developing transportation 
operation known as piggyback. 

The bill would authorize freight forwarders and railroads to make 
contracts covering the movement of trailers loaded with forwarder 
freight on railroad flatcars. 

Asa representative of the employees, of course, it is my job to try to 
preserve the jobs of the people who work in the industry. We see no 
reason why the freight forwarders should not be accorded the same 
privilege in the right of forwarding trailers on flatcars from station to 
station as is accorded the truck lines, and at rates that the truck lines 
are now able to ship those trailers over the rails. 

The piggyback service of the railroads is currently being widely 
advertised and talked about as an innovation in transportation. 
Freight forwarders, who by experience and organization are the best 
qualified people to make the full advantages of the service available 
to the public, are being prevented from doing so by what amounts to 
a technicality. 
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As I view the bill, it simply removes that technicality. After all, the 
purpose of regulation should be to encourage the fullest possible use of 
any advancement in transportation. 

he railroads are providing piggyback service under two basic plans. 
Under one plan they handle their own freight, which they would nor- 
mally load into boxcars, in trailers on flatcars. 

Under the other plan they make the service available to haul the 
trailers of motor carriers. 

Obviously the railroads can provide the service under the second 
plan at a much lower cost, for in that case the primary expense to the 
railroad is hauling the trailers over the rails. The forwarders who give 
them the trailers do everything else, such as solicitation, gathering and 
loading, billing and distribution, collection of charges, accounting, and 
the like. When they handle their own freight, the railroads must 
themselves absorb the expense of all these things. 

As the law now stands it has been held that forwarders may not take 
advantage of the second plan, under which railroads make piggyback 
service available to motor carriers, but can only use the first plan, 
which is not at all suited to forwarder operations. 

Motor carriers, on the other hand, are permitted to use the second 
plan, under what has been called joint rates, paying the railroads a 
so-called division, which is nothing more than a flat charge. 

It has been testified, and I have no doubt it is correct, that the motor 
carriers thus are able to move their trailers on rail flatcars at charges 
as much as 40 percent below tariff rates. Even if the rail tariffs were 
otherwise suited to forwarder traffic, the forwarders, of course, could 
not obtain any business in competition with motor carriers whose costs 
are 40 percent lower than their own. 

What the motor carriers are now doing, under so-called joint rate 
arrangements with railroads for piggyback service, is exactly what 
freight forwarders have always done. The motor carriers assemble, 
consolidate, and break-bulk and distribute freight, using the railroads 
for the line haul. 

This is the field that the freight forwarder logically and legally 
occupies and there is no reason why he should now be barred from the 
field by a technicality or defect in the law. 

The bill could be justified on the grounds that it equalizes the situa- 
tion of freight forwarders with that of motor carriers insofar as utili- 
zation of rail piggyback service goes. But there is a great deal more 
to it than that. 

The bill would enable forwarders, who are in the best position to do 
the job, to help develop what amounts to an innovation in transporta- 
tion service. 

One of the cardinal purposes of transportation regulation is and 
ought to be the encouragement of the development of new methods 
and services, and the improvement of existing methods. It is certainly 
exactly contrary to that purpose to tie the hands of the freight for- 
warders when it comes to the development of a service that forwarders 
are tailormade to perform. 


H. R. 9772——-FREIGHT FORWARDER PERMITS 


Competition is fine and should be preserved. But in the case of 
common-carrier transportation, it was decided long ago that Federal 
controls and restraints were necessary in the public interest. 
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In a sense, regulation is controlled competition. 

One of the controls which for many years has been imposed on 
common carriers is a limitation on the number in the field. 

This is done by the licensing provisions, so that when a new opera- 
tor wants to enter the field he must furnish proof that the public 
interest requires his services, and that he will not simply be providing 
unnecessary and wasteful competition with service that is already 
adequate. 

Freight forwarders exist by reason of their ability to consolidate 
freight into economical units for frequent and speedy line-haul service. 

When the available traffic for a given point is split up among too 
many carriers, none of the carriers are then able to furnish adequate 
or regular service. 

As far back as 1952, I testified before the Senate Interstate Com- 
merce Committee on a measure similar to the pending bill; that the 
freight-forwarder business had reached a point where more rigid 
restraints should be placed on the institution of new service. 

No action was taken on that legislation, and the number of for- 
warders operating in any given area has continued to increase. 

As a result, we find today curtailed service to many parts of the 
country because the available traffic is split among entirely too many 
carriers, with the attendant result being that many employees with 
years of service are forced out of the industry. 

Certainly it is not in the public interest to grant licenses indiscrimi- 
nately to all who ask, when it can only result in flooding the market 
and making it impossible for any carrier to furnish regular or speedy 
service, especially to the smaller cities. 

These licensing provisions should be tightened up as soon as possible. 
As it is now, about all you have to do is to find some shipper that says 
he would rather have your service, and the Commission gives him a 
permit. 

The law now does not permit the Commission to turn down the 
granting of a permit because there is adequate or sufficient service at 
the present time, and the result is that we are splitting the available 
traffic so slim that none of the forwarders is able to make frequent 
and adequate service to many of the points, particularly in the smaller 
cities. 

The result is that the freight is either delayed or it is unable to be 
handled as expeditiously as the shipper needs his freight handled. 

The only way that the forwarders can operate is by consolidating 
shipments into economical units so that they can ship them at carload 
rates and furnish this kind of service to the people. 

That is about all I have to say. 

Mr. Rocrers. Thank you, Mr. Bier. 

Mr. Hinshaw, did you have any questions ? 

Mr. Hinsnaw. No; thank you. 

Mr. Rogers Thank you very much, Mr. Bier. 

Mr. Brier. Thank you. 

Mr. Rogers. We have one other witness here who wants to make 
a very brief statement, Mr. Hudson Biery. Is he present? 
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STATEMENT OF HUDSON BIERY, EXECUTIVE VICE PRESIDENT, 
OHIO VALLEY IMPROVEMENT ASSOCIATION, INC. 


Mr. Brery. Mr. Chairman, my statement has the virtue of brevity. 

Mr. Rocers. Thank you. 

Mr. Brery. My name is Hudson Biery. I am a resident of Terrace 
Park, Ohio, near Cincinnati. I am executive vice president of the 
Ohio Valley Improvement Association, Inc., an organization of in- 
dustrial business, civic and financial agencies that has promoted the 
development of the Ohio River Valley since 1895. The association is a 
corporation, not for profit, organized under the laws of Ohio. It is 
primarily concerned with the orderly development of navigation facili- 
ties, flood control and water resources of the Ohio Valley. Its affairs 
and policies are directed by a board of 21 trustees, elected by the 
membership, all of whom serve without pay. 

I am also a commissioner for the State of Ohio, of the Ohio River 
Valley Water Sanitation Commission, an interstate pollution con- 
trol agency composed of eight States of the Ohio Valley; New York, 
Pennsylvania, Indiana, West Virginia, Virginia, Ohio, Kentucky and 
Illinois. I am appearing today for the first-named organization. 

The Ohio River Valley is a vast inland empire comprising a sub- 
stantial portion of 9 States and a small portion of 5 more States, 
having a combined valley population of approximately 20 million 
people, with a land area of 204,000 square miles. 

The vast industrial development of this region has been dramatically 
brought to the attention of the American people, through various 
publications of national distribution, during the past few months. 
I refer to such periodicals as the June issue of Fortune magazine, to 
the Business Week, of September 17, 1955, and U. S. News & World 
Report, of April 27, 1956. Other publications calling attention to 
the phenomenal development of the Ohio Valley have included New 
York Times, Wall Street Journal and official bulletins of the Federal 
Reserve banking system. 

The statistics indicate that the industrial expansion of the Ohio 
Valley within the past 6 years has been approximately $10 billion. 
A fundamental factor in this huge development has been favorable 
transportation of all kinds, including railways, inland waterways, 
pipelines, highways and airlines. Other factors naturally include 
available water supplies, natural resources, inland security, sound 
labor, centers of distribution and a vigorous economy. As the result 
of a stabilized economy that has been developing in the Ohio Valley 
for the past century, the region is now the industrial heartthrob of 
the Nation. Under this well-adjusted economie situation, the valley 
is carrying a substantial portion of the national tax burden. It is also 
the very center of national defense. 

Various attempts are being made to tamper with this economy and 
several of these relate to its vital transportation services. The indus- 
trial expansion of the Ohio Valley has resulted from things as they 
are and as they have been, involving many basic relationships that 
have been in effect for a great many years. 

Some proposals included in H. R. 6141 would disturb and readjust 
some of these basic relationships in the field of public transportation. 
These proposals have been thoughtfully reviewed by the legislative 
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committee and by the trustees of our Ohio Valley Improvement Asso 
ciation and studies have been made covering proposed changes in the 
national transportation policy. Their views have been reduced to a 
brief statement on transportation policy that was adopted by ballot 
and ratified on April 5, 1956, at a meeting in Pittsburgh. There are 
only two pages of this statement of policy and, with the consent of the 
chairman, I would like to read it into the record at this point. 

Statement on transportation policy by Ohio Valley Improvement 
Association, Inc.: The national transportation policy as expressed and 
implemented by the Interstate Commerce Act is based on the principle 
that the national interest requires a transportation system offering a 
broad range of means and types of transportation services, with such 
regulation of rates and services and such restrictions upon entry into 
the transportation business as are necessary to preserve the inherent 
advantages of each, to prevent unfair and destructive competition and 
to provide facilities adequate for the Nation’s needs in peace and in 
war, at just and reasonable rates without discrimination, preference or 
prejudice. The basic industry and future development of the Ohio 
River Valley are dependent upon low-cost transportation by all avail- 
able means. 

The present system of regulation is the product of gradual growth 
and development in response to technological improvement and eco- 
nomic and social change. It provides a setting within which a reason- 
ably satisfactory balance of competitive forces has been maintained 
od efficient and adequate transportation services have been made 
available. 

Of critical importance in maintaining this balanced transportation 
economy has been the principle that economic and financial power, as 
distinguished from superior efficiency, may not be employed to destroy 
competitive forms of transportation and to establish monopolistic 
positions, Thus carriers whose operations provide substantial revenues 
from noncompetitive traffic have been prevented from employing such 
resources to engage in destructive competition. 

The basic policy recommendations of the Presidential Advisory 
Committee on Transportation and the legislative proposals introduced 
in the Ist session of the 84th Congress to carry out those recommenda- 
tions reflect. a proper concern with the problem of increasing the role 
to be played by free competition in the operations of regulated carriers. 
It is the sense of this board of trustees, however, that adoption of the 
Advisory Committee’s recommendations with respect to ratemaking 
and the standards applicable thereto, and particularly with respect to 
the long- and short-haul clause would 

(1) Immediately result in increased rail rates on noncompeti- 
tive traffic and 

(2) Confer upon carriers, such as the railroads, having sub- 
stantial vloumes of noncompetitive traffic and low direct or incre- 
mental costs, an undue and unfair advantage over carriers de- 
pendent upon competitive traffic, regardless of true economic 
efficiency as measured by comparative total costs. 

Thus the balance of competitive forces would be impaired and a 
tendency toward monopoly set in motion which would result ulti- 
mately in higher costs to the public on all traffic. This we are con- 
vinced would seriously jeopardize the development of the Ohio River 
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Valley which is dependent for its future growth upon the continued 
availability of low-cost transportation by water, rail, truck, and 
pipeline. 

The position taken herein as to the dangers inherent in the pro- 
posals of the Presidential Advisory Committee are consistent with the 
view of the Interstate Commerce Commission respecting the report 
and implementing legislation—S. 1920 and H. R, 6141—as expressed 
to the House and Senate Interstate and Foreign Commerce Commit- 
tees by letter dated December 22, 1955. 

Accordingly, this board of trustees expresses its disapproval of 
those recommendations of the Presidential Advisory Committee 
which are designed : 

(1) To grant greater freedom to transportation agencies to cut 
rates on competitive traffic at the expense of noncompetitive 
traflic, or 

(2) To limit and restrict the ratemaking powers of the Inter- 
state Commerce Commission, or 

(3) To prescribe standards for rates which depart from the 
established principle that the inherent advantage of each mode 
of transportation shall be preserved against destructive competi- 
tion. 

Limitation of the comments of this board of trustees to the partic- 
ular phases of the Weeks committee report and of the sreniend tenis: 


lation discussed herein is not intended to imply either approval or 
disapproval of any other recommendations or provisions thereof, as 
to some of which there are differences of opinion among the trustees 
of this association, while as to others, of a detailed and technical 


nature, no study has been made. 

Adopted by the board of trustees of the Ohio Valley Improvement 
Association this 5th day of April 1956. 

I appreciate this courtesy of being permitted to appear at this 
time. 

Mr. Rocers. It is very nice of you to come. The committee appre- 
ciates your appearance here and your testimony. We thank you very 
much. 

Mr. Brery. Thank you. 

Mr. Rocers. The committee will stand adjourned until tomorrow 
morning at 10 o’clock. 

(The following statement was submitted for the record :) 


STATEMENT oF E. C. Scumitt, TRAFFIC MANAGER, SOUTHERN PINE ASSOCIATION 


My name is E. C. Schmitt, business address is 520 National Bank of Commerce 
Building at 210 Baronne Street, New Orleans, La. I am employed full time by 
Southern Pine Association as traffic manager, The Southern Pine Association 
is a voluntary nonprofit organization composed of manufacturers of numerous 
kinds and articles of southern pine lumber who have operations located all over 
the South and Southwest in the States of Louisiana, Texas, Arkansas, Oklahoma, 
Mississippi, Georgia, Tennessee, Florida, Alabama, North Carolina, South Caro- 
lina, and Virginia. The aggregate production of the subscribers to the association 
represents approximately 20 percent of the total southern pine lumber produced. 
Therefore, it can be said that the Southern Pine Association has an interest trans- 
portationwise in the distribution of a product that is important to the economy of 
the United States. 

The lumber shippers whom I speak for have followed the discussion of the Cab- 
inet Committee report, which would be implemented by the provisions of H. R. 
6141, with keen interest, particularly the proposals with regard to competitive 
rates. As we interpret the report, one of its basic recommendations is that the 
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Interstate Commerce Commission be precluded, when reviewing the rates of one 
form of transportation, from taking into account the effect of such rates on 
competing forms of transportation. 

The following provision as incorporated in section 15a (1) of H. R. 6141 would 
accomplish this change: 

“In determining whether a rate, fare or charge, or classification, regulation, or 
practice to be applied in connection therewith, results in a charge which is less 
than a reasonable minimum charge, as used in this Act, the Commission shall not 
consider the effect of such charge on the traffic of any other mode of transporta- 
tion; or the relation of such charge to the charge of any other mode of trans- 
portation ; or whether such charge is lower than necessary to meet the competition 
of any other mode of transportation: Provided, however, That the provision of 
this paragraph shall not be construed to prohibit any carrier subject to this Act 
from protesting or complaining in the event that a rate, fare or charge is filed or 
made effective which it believes to be less than a reasonable minimum charge.” 

If this statutory change were made, it would mean that the ICC, in passing 
upon the rates of one form of transportation made to meet the competition of an- 
other form, would be confined to a consideration of whether they were reasonably 
compensatory and nondiscriminatory (from the point of view of different ship- 
ping interests). We agree that these are the proper tests for competitive rates. 

Accordingly, we wholeheartedly support this proposed basic change in the law. 
We are of the firm opinion that the ICC should allow the railroads to make their 
rates based on railroad conditions, the trucks to make their rates based on truck 
conditions, and the water carriers to make their rates based on water-carrier con- 
ditions. 

Under the ICC’s present practice, which this basic recommendation of the 
Cabinet Committee report would change differentials in rates are often fixed with 
a view to allowing the different forms of transportation to compete on an equal 
basis for the available traffic. Rate differentials of this kind as a practical matter 
can never be made to work. The first and most important reason is that the ICC 
controls only about 60 percent of the ton-miles in the country, with the balance 
moving by either unregulated or private transportation. The result is that un- 
regulated and private transportation sets the value of the service from the point 
of view of all agencies of transportation, and consequently the differentials which 
the Commission may fix are often without meaning. The second reason is that 
no governmental body can make differentials which fit exactly the cost-service 
characteristics of the competing modes of transportation, and differentials so 
imposed are bound to be unfair both to the competing modes and to the shipping 
public. Inevitably, such differentials increase the overall cost of transportation. 

The ICC has frequently rejected rates of railroads, primarily, and of trucks 
also on the ground that, while fully compensatory, they would hurt the competing 
modes. We object to such a practice on the part of the ICC. We believe that each 
form of transportation should have the right to assert fully its economic capabili- 
ties in the competition for traffic, and that the form with lower costs should be 
free to fix its rates accordingly, irrespective of the effect on the higher cost form 
of transportation. Service is of course an equally important factor, along with 
price, in the competition between transportation agencies, but the ICC does not 
require faster service to be slower because of the effect on the competing form of 
transportation. By a parity of reasoning, it should not require rates which are 
proven to be compensatory and nondiscriminatory to be higher because of the 
effect on the competing mode. 

It follows also, that consideration should be given toward an equitable basis 
for use in general rate increase cases. For instance, lumber being shipped from 
the South to official territory of the North, has had in the preponderance of in- 
stances to pay the full percentage increases allowed during the past 10 years, 
whereas users of 2 or 3 times more transportation mileage received the benefit 
of a holddown or maximum, which could be termed a discount or rate advantage. 
Such a method imposes quite a hardship on the section of the country whose 
cost of production is on the increase, while that of its competitors at the greater 
distances from the common market are on the decline. 

With the reasons and recommendation stated we are for the most part in ac- 
cord with what we understand to be the basic recommendation of the Cabinet 
Committee. 

Also we want to endorse the provisions of H. R. 6208, the statute which, as pro- 
posed and supported by the ICC, would amend section 4 of the Interstate Com- 
merce Act. Under this amendment, a circuitous rail line would not need author- 
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ity under section 2 to publish the same rate to the further distant point as avail- 
able over the direct line. If this amendment were enacted, the rail lines would 
be saved endless redtape, and from our position as shippers, we would welcome 
the tariff simplification which it would. enable. Today, under the present tariffs, 
a painstaking search is often required to determine whether a rail rate is actu- 
ally applicable over a circuitous route, and when the search is completed, there 
is often a lingering doubt and an opportunity for later controversy. From a 
shipping standpoint, the ICC-recommended change in section 4, as spelled out 
in H. R. 6208 has everything to commend it. We would like to add, however, 
that we feel some provision should be added to this section which would stop the 
willful delaying of rail equipment such as prompted the ICC to issue its service 
order No. 910. 


(Whereupon, at 3:55 p. m., the committee recessed, to reconvene 
at 10a. m., Wednesday, June 13, 1956.) 








H. R. 6111 AND S. 1777 


(On.the same date, June 12, 1956, the subcommittee also heard wit- 
nesses on the above bills, as follows :) 

The subcommittee met, pursuant to call, at 2 p. m., in room 1333, 
New House Office Building, Hon. John Bell Williams presiding. 

Mr. Wuu1aMs. The committee will come to order. 

The committee has under consideration the bills, H. R. 6111 and 


Senate bill 1777, the latter already having passed the Senate, and 
which is now before the House for consideration. 
The bills will be inserted in the record at this point. 
(The bills, H. R. 6111 and S. 1777, and Department reports, are as 
follows:) 
[H. R. 6111, 84th Cong., 1st sess.] 


A BILL To amend section 22 of the Interstate Commerce Act with respect to the trans- 
portation of certain disabled persons 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first sentence of section 22 of the 
Interstate Commerce Act, as amended, is amended by inserting after ‘“‘or other 
guide dog specially trained and edueated for that purpose” a comma and the 
following: “or from carrying a disabled person accompanied by an attendant if 
such person is disabled to the extent of requiring such attendant,”. 


[S. 1777, 84th Cong., 2d sess.] 


AN ACT To amend the Interstate Commerce Act in order to authorize common carriers to 
carry a disabled person requiring an attendant and such attendant at the usual fare 
charged for one person 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Interstate Commerce 
Act is amended by inserting after “or other guide dog specially trained and 
educated for that purpose” a comma and “or from carrying a disabled person 
accompanied by an attendant if such person is disabled to the extent of requiring 
such attendant,”. 

Passed the Senate March 26, 1956. 

Attest: 

FELTON M. Jounston, Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, April 4, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of May 10, 1955, 
for the views of this Department with respect to H. R. 6111, a bill to amend sec- 
tion 22 of the Interstate Commerce Act with respect to the transportation of cer- 
tain disabled persons. 

H. R. 6111 would amend section 22 of the Interstate Commerce Act to permit 
common carriers to transport disabled persons and a required attendant at the 
ordinary fare for one person under regulations established by the carrier. Sec- 
tion 22 of the act now provides a similar single fare for blind persons accom- 
panied by seeing-eye dogs. There would appear to be no objection to extending 
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this provision to persons otherwise handicapped who require the services of an 
attendant rather than those of a seeing-eye dog although care would have to be 
taken to avoid abuse of this benefit. 
ae ee would, therefore, interpose no objection to enactment of 

3 : i ‘ 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Louis 8S. RorHscHILp, 
Acting Secretary of Commerce. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, April 4, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DEAR Mr. CHAIRMAN: This letter is in response to your request of May 10, 
1955, for a report on H. R. 6111, to amend section 22 of the Interstate Commerce 
Act with respect to the transportation of certain disabled persons. 

This bill would amend section 22 of the Interstate Commerce Act (49 U. 8S. C.) 
so as to permit carriers, under such reasonable regulations as they may estab- 
lish, to carry for a single fare a disabled person together with a necessary ac- 
companying attendant. This privilege now exists in the case of blind persons 
accompanied by a guide or guide dog. 

This Department has no special competence in respect to rates for transporta- 
tion. As a general observation, however, it appears to us that there is consid- 
erable justification for affording severely disabled individuals who require an 
attendant the same privilege of having both carried on one fare as is presently 
afforded the blind. However, since disablement, other than blindness, exists in 
varying degrees and is a highly individualized condition, serious difficulties 
would be encountered in any attempt to administer this proposal on a uniform 
and equitable basis. 

In view of these difficulties and the question of the relationship of this pro- 


posal to the rate structures of carriers, we defer to the views of the Interstate 
Commerce Commission on the desirability and practicability of this proposal. 
The Bureau of the Budget advises that it perceives no objection to. the sub- 
mission of this report to your committee. 
Sincerely yours, 


Hero_p C. Hunt, 
Acting Secretary. 


VETERANS’ ADMINISTRATION, 
Washington, D.C., March 30, 1956. 
Hon J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Priest: This is in further reply to your request for a report on H. R. 
6111, 84th Congress, a bill to amend section 22 of the Interstate Commerce Act 
with respect to the transportation of certain disabled persons. 

The purpose of the bill is to permit common carriers to carry a disabled person 
accompanied by an attendant, if such person is disabled to the extent of requir- 
ing such attendant, at the usual and ordinary fare charged to one person under 
such reasonable regulations as may have been established by the carrier. 

Under laws administered by the Veterans’ Administration a substantial num- 
ber of disabled veterans require attendants to reach hospitals or to depart there- 
from for authorized medical or surgical treatment. No specific statistics of the 
number of attendants used for such purposes are maintained. It is known, how- 
ever, that for beneficiary travel in the fiscal year 1955 a total of $2,524,350 was 
expended. The reduction in fares proposed by the bill would, therefore, result in 
substantial savings of travel expenditures presently required for certain disabled 
veterans. 
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The Veterans’ Administration would have no objection to the enactment of the 
bill. 
Advice has been received from the Bureau of the Budget that there would be 
nv objection to the submission of this report to the committee. 
Sincerely yours, 
H. V. Hietey, Administrator. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., March 29, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, New House Office Building, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in reply to your letter of May 10, 1955, 
requesting the views of the Bureau of the Budget with respect to H. R. 6111, 
a bill to amend section 22 of the Interstate Commerce Act with respect to the 
transportation of certain disabled persons. 

The Bureau of the Budget would have no objection to enactment of H. R. 6111. 

Sincerely yours, 
PEBCY RAPPAPORT, 
Assistant Director. 


INTERSTATE COMMERCE COMMISSION, 
Washington, June 10, 1955. 
Hon. J. PErcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Priest: Your letter of May 10, 1955, addressed to the chairman 
of the Commission and requesting a report and comments on a bill, H. R. 6111, 
introduced by you, to amend section 22 of the Interstate Commerce Act with 
respect to transportation of certain disabled persons, has been referred to our 
Committee on Legislation. After careful consideration by that committee, I am 
authorized to submit the following comments in its behalf : 

Section 22 now permits, among other things, the carriage, storage, or handling 
of property free or at reduced rates for the United States, State, or municipal 
governments, or for certain charitable purposes, and the transportation of persons 
for the United States at free or reduced rates. It also permits the issuance of 
mileage, excursion, or commutation tickets, and authorizes the giving of reduced 
rates to specified persons connected with religious, charitable, or governmental 
organizations, as well as Armed Forces personnel, and free transportation by 
railroads to their employees. In addition, it permits any common carrier to 
transport any totally blind person accompanied by a guide or seeing-eye dog 
or other guide dog specially trained and educated for that purpose at the usual 
and ordinary fare charged to one person, under such reasonable regulations as 
may have been established by the carrier. The provisions of section 22 are made 
applicable to motor common carriers by section 217 (b), to water common carriers 
by section 306 (c) and to freight forwarders, as to transportation or service in 
the case of property, by section 405 (c). 

H. R. 6111 proposes to amend section 22 by inserting in the first sentence 
thereof, after the words “or other guide dog specially trained and educated for 
that purpose”, a comma and the following new provision: “or from carrying a 
disabled person accompanied by an attendant if such person is disabled to the 
extent of requiring such attendant.” 

Since the provisions of the clause which H. R, 6111 would amend are permissive 
in nature, enactment of the bill would not require the carriers to transport 
a disabled person accompanied by an attendant for one fare. The proposed 
amendment would merely authorize the carriers to do this, just as the present 
law authorizes the carriers to transport various classes of persons and property 
free or at reduced rates. The position of the carriers would appear to be further 
protected in this connection by reason of the present provision of the act, which 
is now applicable to the provision authorizing the transportation of totally blind 
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persons accompanied by a guide or seeing-eye dog for one fare, and whieh would 
apply to the proposed provision, stating, in effect, that such privilege may be 
accorded by the carriers ‘under such reasonable regulations as may have been 
established by the carrier.” - 

The question of whether or not Congress should authorize the carriers to trans- 
port a disabled person accompanied by a required attendant for one fare is a 
matter of congressional policy on which we take no position. 


Respectfully submitted. 
RICHARD F. MITCHELL, 


Chairman, 
OWEN CLARKE, 
Committee on Legislation. 


VETERANS’ ADMINISTRATION, 
Washington, D. C., April 6, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. Priest: This is in further reply to your request of March 29, 1956, 
for a report on S. 1777, 84th Congress, an act to amend the Interstate Com- 
merce Act in order to authorize common carriers to carry a disabled person re- 
quiring an attendant and such attendant at the usual fare charged for one per- 
son, as passed by the Senate on March 26, 1956. 

The purpose of the act and the language which it would insert in section 22 
of the Interstate Commerce Act (49 U. 8. C. 22) are identical with H. R. 6111, 
84th Congress, on which a report was furnished to your committee by the Vet- 
erans’ Administration on March 30, 1956. The report on H. R. 6111, in which 
it was indicated that the reduction in fares proposed by that bill would result in 
substantial savings of travel expenditures by the Government for certain dis- 
abted veterans, is equally applicable to Senate 1777. As stated in that report, 
the Veterans’ Administration would have no objection to the enactment of the 
bill. 
As noted in the report on H. R. 6111, advice was received from the Bureau of 
the Budget that there would be no objection to the submission of the report to 
the committee. 


Sincerely yours, 
H. V. Hietey, Administrator. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, D. C., April 19, 1956. 
Hon. J. PERcY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DeaR. Mr. CHAIRMAN: This letter is in response to your request of March 29, 
1956, for a report on Senate 1777, to amend the Interstate Commerce Act in 
order to authorize common carriers to carry a disabled person requiring an 
attendant and such attendant at the usual fare charged for one person. 

This bill would amend section 22 of the Interstate Commerce Act (49 U. S. C.) 
so as to permit carriers, under such reasonable regulations as they may establish, 
to carry for a single fare a disabled person together with a necessary accom- 
panying attendant. This privilege now exists in the case of blind persons ac- 
companied by a guide or guide dog. 

This Department has no special competence in respect to rates for transporta- 
tion. As a general observation, however, it appears to us that there is consider- 
able justification for affording severely disabled individuals who require an 
attendant the same privilege of having both carried on one fare as is presently 
afforded the blind. However, since disablement, other than blindness, exists 
in varying degrees and is a highly individualized condition, serious difficulties 
would be encountered in any attempt to administer this proposal on a uniform 
and equitable basis. 

In view of these difficulties and the question of the relationship of this pro- 
posal to the rate structures of carriers, we defer to the views of the Interstate 
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Commerce Commission on the desirability and practicability of this proposal. 
The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 
Sincerely yours, 
M. B. Forsom, Secretary. 





INTERSTATE COMMERCE COMMISSION, 
Washington, April 19, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR CHAIRMAN Priest: Your letter of March 29, 1956, addressed to the 
Chairman of the Commission and requesting a report and comments on an act, 
S. 1777, to amend the Interstate Commerce Act in order to authorize common 
carriers to carry a disabled individual requiring an attendant and such attendant 
at the usual fare charged for one person, has been referred to our committee on 
legislation. After careful consideration by that committee, I am authorized to 
submit the following comments in its behalf : 

Section 22 of the Interstate Commerce Act, which S. 1777 would amend, now 
permits, among other things, the carriage, storage, or handling of property free, 
or at reduced rates, for the United States, State, or municipal governments, or 
for certain charitable purposes, and the transportation of persons for the United 
States Government free or at. reduced rates. It also permits the issuance of 
mileage, excursion, or commutation tickets, and authorizes the giving of reduced 
rates to specified persons connected with religious, charitable, or governmental 
organizations, as well as armed services personnel, and free transportation by 
the railroads to their employees. In addition, it permits any common carrier to 
transport “any totally blind person accompanied by a guide or seeing-eye dog 
or other guide dog specially trained and educated for that purpose, at the usual 
and ordinary fare charged to one person, under such reasonable regulations as 
may have been established by the carrier.” 

As passed by the Senate, S. 1777 would amend the above-quoted provision by 
inserting therein, after “or other guide dog specially trained and educated for 
that purpose”, a comma and the following new provision: “or from carrying 
a disabled person accompanied by an attendant if such person is disabled to 
the extent of requiring such atendant,” 

The provisions of section 2, including the provision proposed to be amended, 
are made applicable to motor common carriers by section 217 (b) of part II 
of the act, to water common carriers by section 306 (c) of part III. 

Sinee the provisions of the clause which S. 1777 would amend are permissive 
in nature, enactment of the bill would not require carriers to transport a dis- 
abled person accompanied by an attendant for one fare. The proposed amend- 
ment would merely authorize the carriers to do this, just as the existing law 
authorizes carriers to transport various classes of persons and property free 
or at reduced rates. The position of the carriers would appear to be further 
protected by the present provision of the act which states, in effect, that such 
privilege may be accorded by the carriers “under such reasonable regulations 
as may have been established by the carrier.” 

The question of whether or not Congress should authorize common carriers 
to transport disabled persons accompanied by a required attendant at the usual 
fare charged for one person is a matter of congressional policy on which we take 
no position. We believe it appropriate, however, to call to your attention that 
the Commission in its 69th Annual Report to Congress, dated November 1, 1955. 
recommended (recommendation No. 11 (c) page 126, that Congress make a 
thorough study as to the present-day needs respecting the furnishing of trans- 
portation free or at reduced rates as now permitted under sections 1 (7), 22, 
217 (b), 306 (c), and 405 (c) of the Interstate Commerce Act. 

Respectfully submitted, 

ANTHONY AgpataA, Chairman, 
J.M. JoHNSON, 
OWEN CLARKE, 

Committee on Legislation. 
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Mr. Witu1aMs. I would like to say to those here, on behalf of our 
chairman, Mr. Priest, that he asked me to express his regret at being 
unable to be here to conduct these hearings personally as he had 
planned, due to the fact that a bill which has been reported out of 
our committee is awaiting action of the House floor, and it is impossible 
for him to leave at this time. 

Therefore, we will proceed with the hearings until he is able to join 
us, if that is possible, later in the afternoon. 

The first witness is Mr. Paul A. Strachan, National President, Amer- 
ican Federation of the Physically Handicapped. 

Mr. Strachan ? 


STATEMENT OF PAUL A. STRACHAN, NATIONAL PRESIDENT, 
AMERICAN FEDERATION OF THE PHYSICALLY HANDICAPPED, 
WASHINGTON, D. C. 


Mr. Srracuan. Mr. Chairman, today our presentation to your com- 
mittee will be brief. We know that often verbosity is used to hide 
lack of facts and evidence. 

In this case, we shall rest on the fact that today’s laws respecting 
transportation of severely handicapped persons on common carriers 
are unjust and highly discriminatory, because, although, through the 
generosity and kindness of the Congress, and with approval of ICC 
and other agencies at interest, some 275,000 blind are permitted to ride 
on approximately half fare, yet there are approximately 9 million 
severely handicapped who certainly should have equal claim to this 
benefit, but do not. 

In short, Mr. Chairman, why should a person who may be afflicted 
by cerebral palsy, cardiac troubles, arthritis, amputations, muscular 
dystrophy, multiple sclerosis, hemiplegia, quadriplegia, paraplegia, 
poliomyelitis, osteomyelitis, Buerger’s disease, rheumatism, or any of 
the various diseases, results of injuries, or congenital defects or de- 
formities which cause a condition necessitating the individual so af- 
flicted to have an attendant, not be given the same privileges as the 
blind have enjoyed these past several years? 

And I remind you there are, as stated, some 9 million and more 
severely handicapped who are from 60 to 100 percent physically dis- 
abled. 

It must be understood, Mr. Chairman, that the Senate has already 
passed this bill, and its approval by your committee, and passage by 
the House, would not remove all barriers at once because this bill is 
simply a door opener and, if enacted, means that we must petition the 
ICC, Maritime Commission, Civil Aviation Board, and perhaps other 
agencies representing common carriers, and urge their approval, like- 
wise. But the bill is essential, in any event. 

Mr. Chairman, I am authorized by our great friend and the de- 
voted champion of the handicapped, the Honorable John W. McCor- 
mack, majority leader of the House, to inform you that he unreserved- 
ly supports this bill and hopes you will press for its passage. 

We ask that the committee, in justice and humane spirit, will ap- 
prove this bill and see that it is passed at this session of Congress. 
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We thank your committee for its interest and courtesy, Mr. Chair- 
man, and rely upon your sense of fair play and equity to see that our 
severely handicapped citizens are not further discriminated against 
in this matter. 

I call special attention to the report of the Senate—here it is—and the 
bill. The slight amendment has really changed this proposition from 
railroads to common carriers. 

I urge that your committee adopt this bill because I think it is a 
better bill. 

I thank you. 

Mr. Witu1aMs. Thank you, Mr. Strachan. 

Mr. Srracuan. It is the same bill. 

Mr. WriutaMs. Does the bill mention the word “railroad” specifi- 
cally? I presume that section 22 must, as it applies to the blind, be 
confined to railroads? 

Mr. Srracuan. Yes. 

Mr. Wiu1AMs. I would like to ask you, sir, first, if this legislation 
would require that the carriers grant this concession to disabled per- 
sons, or is it permissive legislation ? 

do not have a copy of section 22 in front of me and that is the 
reason I have to ask that. 

Mr. Srracuan. It is permissive, Mr. Chairman, because past law 
started this way. The Congress laid down and the Interstate Com- 
merce Commission used as an example the predicate for this bill or 
other bills, but the proposition must be approved by individual agen- 
cies, railroads, for example, plane service, ships, and the like. 

In other words, this is purely a permissive bill. 

Mr. Witu1aMs. That answers my question. 

Mr. Stracuan. The Senate report here shows that very clearly but 
the Interstate Commerce Commission has already informed the Senate 
that it has no objection to the bill. 

Mr. Witurams. Would this be equally applicable to the case of aged 
persons who, by reason of age alone, require an attendant ? 

Mr. Srracuan. I can only answer your question, Mr. Chairman, by 
giving an individual opinion. I feel that we entered into a new field 
with this. There is a pretty good understanding of the necessities and 
lacks on the part of the blind. My own feeling is this: 

I know that more than 60 percent of our aged citizens are possessed 
of some chronic ailment or disability. I do not believe at this time that 
I would want to ask Congress to make a specific limitation, because the 
only place, as you well know, that we could find a definitive lineup of 
disability ratings would be in the Veterans’ Administration. 

Very well, if that be true, where is the dividing line? Who is suffi- 
ciently handicapped and who is not ? 

I think, Mr. Chairman, we would be on safe ground to pass this bill 
as it is and let our organization go through the channels with the Inter- 
state Commerce Commission and see what develops from there. If we 
have any trouble with the elderly citizen who may be severely crippled, 
then we can always come back to Congress and give the picture a cross 
view. 
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Mr. WittiaMs. Is it also the purpose of this legislation to include 
cases of persons who are temporarily handicapped ? 

Mr. SrracHan. If they require an attendant, yes, sir, because they 
have to deal with the situation at the time. 

Mr. Witttams. Do you have any questions, Mr. Carrigg ? 

Mr. Carrice. I might say that this is probably coinc idental, that I 
happen to be one of the committee hearing this bill because for the last 
20 years my good mother has been confined to a wheelchair and I cer- 
tainly know of my own knowledge the difficulty that it is very often for 
people who are confined to wheelchairs particularly to get along. Ican 
assure you of my sympathy to the bill. 

Mr. WituraMs. I might say also that I was once named by the Dis- 
abled American Veterans as one of the advisers to the President’s Ad- 
visory Committee on the Employment of Physically Handicapped, 
to it is coincidental that I should be here, too. 

Mr. Carrigc. These people are at least in the hands of good friends. 

Mr. Srracuan. Mr. Chairman, may I say that your being adviser to 
the President conveyed my dream. 

Mr. WitxiaMs. Thank you, Mr. Strachan. 

Miss Marianne Yambor, of Pensylvania. 


STATEMENT OF MISS MARIANNE YAMBOR, AFPH LODGE 144, 
JOHNSTOWN, PA. 


Miss Yampor. Thank you. 

Mr. Wiiu1AMs. Miss Yambor, are you here representing a group or 
are you here as an individual to testify ¢ 

Miss Yampor. I am representing Johnstown Lodge 144 as a member 
in the American Federation of the Physically Handicapped. 

Mr. Wiutu1aMs. Thank you. You may proceed, 

Miss Yampor. Mr. Chairman, it is an honor and privilege to be here 
as a representative of the handicapped members of Johnstown Lodge 
144, American Federation of the Physically Handicapped, Inc., as well 
as all severely handicapped. 

The ultimate desire of every physically handicapped person is to 
attain independence. A physically handicapped person is an individ- 
ual with likes and dislikes, whims and fancies, no matter how mild 
or severe the handicap may be. He strives for economic, spiritual, and 
social stability. 

Great strides have been made by the American Federation of the 
Physically Handicapped, Inc., for the physically handicapped to 
achieve this independence. 

At this time, we are aiming for another step forward. That is, 
to enable us to enjoy the same privileges as the blind through amend- 
ment of section 22 of the Interstate Commerce Act. 

We, the severely handicapped, on too many occasions are obliged to 
forego the conveniences of travel by public conveyance, even when the 
need. may be urgent, because of the expense for transportation, doubly 
so when an attendant is a necessity. Added to the transportation cost 
is expense of hotel, meals, et cetera, which is all double. 

From time to time I use public conveyances for pleasure and for 
business trips, which are on more frequent intervals since becoming 
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a part.of AFPH. My presence here, attended by my mother, is a 
good example of an important business trip that nec essitated public 
transportation. 

It is: impossible for me to perform activities of daily living without 
some assistance. This is the sort of assistance that is not given by 
employees on public conveyances, or hotels, or motels. Therefore, an 
attendant must go with me. 

Traveling is important to the severely physically handicapped, as it 
is to nonhandicapped. For example, it has helped me gain a great 
deal of good feeling, moral support, education, self-improvement, self. 
fulfillment, and a self-satisfaction which I cannot describe in words. 
Perhaps if you will form a mental image, you may visualize what it 
means to a severely handicapped person to be seated in a plane, or 
train, side by side with his fellow citizens. 

Many times I have regretted that a trip, of importance to me, could 
not be arranged because of the financial expense. Expense for two for 
the price of one would be a help, and add an incentive to more severely 
handicapped to travel more frequently. 

Since a handicapped person is a part of our great democracy it is 
only fair that we should be given the rights and privileges accorded 
to all who live in this democracy. So, in behalf of all severely handi- 
capped, respectfully, may I ask you to amend and vote to pass H. R. 
6111 introduced by your warm-hearted committee chairman, Mr. 
Priest. 

I thank you. 

Mr. Wiutxt1aMs. Miss Yambor, you suggested that we amend H. R. 
6111. Is your suggestion that the amendment be to make it conform 
with the Senate bill as it has passed the Senate ¢ 

Miss Yampor. Yes. 

Mr. Wiriutams. Do you have any questions, Mr. Carrigg? 

Mr. Carriae. No questions. 

Mr. Witurams. Mr. Edward W. Wetherald ? 


STATEMENT OF EDWARD W. WETHERALD, AMERICAN FEDERA: 
TION OF THE PHYSICALLY HANDICAPPED, LODGE 143, WASH- 
INGTON, D. C. 


Mr. Wernerarp. Mr. Chairman, my name is Edward W. Wetherald. 
My address is Bryantown, Md. 

I am a graduate of Earlham College, Richmond, Ind., and a member 
of the American Federation of the Physically Handicapped, Inc. 

I am glad to meet with this committee to present the views of AFPH 
Challenger Lodge 143 on H. R. 6111, a bill authorizing common car- 
riers to carry a disabled person requiring an attendant and such 
attendant for one fare. 

We; as physically handicapped, using wheelchairs, stretchers, canes, 
and needing an attendant, express our position favoring adoption of 
H. R. 6111. 

Let me consider the specific benefits associated with H. R. 6111. 
Quite often a physically handicapped is confronted with a trip of im- 
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portance, be it for pleasure and/or business. This trip may have to be 
canceled due to expense. Not only does the physical handicapped 
have to pay his own full fare, but provide for the fare of his attendant. 
Too often the physically handicapped has to give up his trip and his 
independence takes another rap. 

Another important point deals with an old proverb: “What is good 
for the goose is good for the gander.” 

The severely handicapped have been discriminated upon. The 
blind, and the blind only, already receive the benefits for which this 
bill is intended. 

Is it not important to share equally with other severely handicapped, 
who are likewise entitled to ceiideration!? 

It is thus clear that favorable action on this bill will help add a 
more fruitful life for many of the 9 million severely physically 
handicapped. 

Thank you. 

Mr. Witurams. Thank you, Mr. Wetherald. 

In reading the Senate report on this bill, I notice that the present law 
states: 

Any totally blind person accompanied by a guide or seeing-eye dog or other 
guide dog, especially trained and educated for that purpose, 
and so forth. 

Do the words “accompanied by a guide or seeing-eye dog or other 
guide dog,” include a human being also as a guide under the present 
law; is that the interpretation that has been placed on it ? 

Mr. WeETHERALD. It is my opinion. 

Mr. Witiiams. Next we have Mr. G. Wendell Swain. 


STATEMENT OF G. WENDELL SWAIN, AMERICAN FEDERATION 
OF THE PHYSICALLY HANDICAPPED, LODGE 128, KALAMAZOO, 
MICH. 


Mr. Swain. Mr. Chairman, as a physically handicapped person, I 
am proud to have been asked to testify before 7 gentlemen, be- 


cause I know what it will mean to the thousands of other handicapped 
people to have you vote favorably on bill H. R. 6111. 

As you probably already know, it means everything to a handi- 
capped person to have work or something to keep their minds oc- 
cupied. It would also mean a lot to some to be ableto travel, but 
cannot afford it, whereby, by passing this bill, then they go with an 
attendant for the price of one. 

Speaking for myself, I have to be carried on and off a train, plane, 
or bus, and sometimes it is very difficult to find someone to do it, but if 
it were possible to take along an attendant I could make more business 
and pleasure trips. 

I love to travel, but have not been able to do much due to the lack 
of finances. 

As president of Lodge 128 of the American Federation of the Physi- 
cally Handicapped of Kalamazoo, Mich., also as treasurer of our 
Michiuréin State Topi teat of the American Federation of the Physi- 
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cally Handicapped, it has been a privilege to come here to ask, you 
gentlemen to vote favorably on H. R. 6111. 

Thank you. 

Mr. Wiit1ams. Thank you, Mr. Swain. 

Miss Barbara Coverdale, of Battle Creek, Mich. ? 


STATEMENT OF MISS BARBARA COVERDALE, AMERICAN FEDERA- 
TION OF THE PHYSICALLY HANDICAPPED, LODGE 115, BATTLE 
CREEK, MICH. 


Miss Coverpate. Mr. Chairman, it is an honor to be here. 

As a handicapped person who must have an attendant when travel- 
ing, I sempuctfully urge you to vote and pass H. R. 6111. 

There are many persons in moderate or very poor circumstances, 
financially, who are compelled to forego the convenience of travel by 
public conveyances because they cannot afford the added expense of 
another fare. 

Today the blind are permitted to ride upon public conveyances, 
when accompanied by a guide, for half fare for himself and his accom- 
panist. 

It is just as important to the severely handicapped to be able to 
avail themselves of the services of public transportation, be the trip 
for pleasure or business reasons. There have been many times I have 
been unable to make trips because of the financial expense. 

So, in behalf of all the severely handicapped, I again urge you to 
vote and pass H. R. 6111. 

Thank you. 

Mr. Wituiams. Thank you, Miss Coverdale. 


STATEMENT OF MISS LOIS JANE GREGG, AMERICAN FEDERATION 
OF THE PHYSICALLY HANDICAPPED, LODGE 113, PITTSBURGH, 
PA. 


Miss Greece. Mr. Chairman, I am very honored to have the oppor- 
tunity to appear before you gentlemen to urge your support of H. R. 
6111. 


I am speaking in behalf of handicapped people of the State of 
Pennsylvania. 

The passage of this bill would mean a great benefit to handicapped 
men and women throughout the country not only financially, which is 
a great consideration, but by giving a sense of mobility and inde- 
pendence which is invaluable in successfully living with our handicap. 

Thank you. 

Mr. Witui1ams. Thank you, Miss Gregg. 

Mr. Carrice. What part of Pennsylvania, Miss Gregg? 

Miss Greee. Pittsburgh. 

Mr. Wiis. I believe we have two more witnesses. 

Mr. Thomas Burke? 

Mr. Burke is national legislative representative for the United 
Auto Workers, AFL-CIO, with offices here in Washington. 
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STATEMENT OF THOMAS H. BURKE, NATIONAL REPRESENTATIVE, 
UNITED AUTO WORKERS, AFI-CIO, WASHINGTON, D. C. 


Mr. Burke. Mr. Chairman, I am grateful for the opportunity to 
ry for this bill, introduced by your chairman, Hon. J. Percy 
-riest. 

We in labor are familiar with the vicissitudes of life, particularly 
those stemming from physical injury, disease, or defect, and we are 
particularly sensitive to the needs of those who are severely handi- 
— and require assistance in order to move around. ; 

Tnquestionably, passage of this bill will remove a great injustice 
which has been done to many millions of handicapped people, in wheel- 
chairs, on crutches or canes, and requiring attendants in order to go 
from place to place. 

Therefore, Mr. Chairman, there is every reason to approve this bill 
and none whatsoever in the minds and hearts of thinking, humane 
people, dedicated to fair play, to oppose it. All labor has endorsed this 
bill, and my own union, which is the largest organization in labor, the 
United Auto Workers, is strongly in favor of its early enactment. 

As a comparable proposition, in some respects, Mr. Chairman, our 
union is responsible for the recent action of the city of Detroit street- 
car and bus systems in permitting elderly, retired persons to ride half- 
fare. This accomplished two purposes : 

One, it helped the transit companies, which continually complain, 
as do many of our rail and other transportation lines, of insufficient 
revenues from passenger fares, to increase their income from that 
source, and, second, it permitted many citizens who must watch their 
expenditures very carefully, to have the advantage of half-fare trans- 
portation cost. 

Enactment of H. R. 6111, or the Senate bill, S. 1777, will perform 
virtually the same benefits for many of our severely handicapped peo- 
ple, and we most strongly urge your approval and support for its pas- 
sage. 

Thank you. 

Mr. Wiuutams. Thank you, Mr. Burke, for your contribution. 

I would like to ask you one question that may be indirectly related 
to the type of legislation we have before us. 

Do you know what the present policy is, the policy of the automobile 
manufacturers, with respect to the cost of equipping specially equipped 
cars for handicapped people? 

Mr. Burxe. I do not know the recent policy. However, I believe 
that the cars that were equipped through the Veterans’ Administra- 
tion approvals, the special equipment was put on at cost. 

Mr. WiuuraMs. It was put on at cost ? 

Mr. Burke. Yes. 

Mr. Wriu1aMs. Do you feel, this brings up another question on a 
subject whose only relationship to this is that it would affect physically 
disabled people, do you feel that there would be any interest in legisla- 
tion that would permit automobile manufacturers to provide special 
equipment on cars without cost to disabled persons if they saw fit to do 
so? 
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Mr. Burke. I should think so. ‘However, I do not know as there 
is any need for that kind of legislation because they do not operate in a 
licensed way as do the carriers; that is, the rates and costs and the 

rice are not set by legislation or by administrative action. 

I think that at the present time, if they so desired, if General Motors 
desired to furnish that type of equipment without cost, I think they 
could do it. | 

Mr. WitiiaMs. That may have been a bit alien to the question at 
hand but I thought I would find out for my own information anyhow. 

Mr. Burke. Yes, sir. 

Mr. Witu1aMs. Next we have Miss Marion Sikora, of Detroit, Mich. 


STATEMENT OF MISS MARION SIKORA, AMERICAN FEDERATION 
OF THE PHYSICALLY HANDICAPPED, LODGE 72, DETROIT, MICH. 


Miss Srxora. Mr. Chairman, it is a real pleasure to be here today, 
and I am only here from Detroit because 1 was fortunate enough to 
be chosen by the Detroit lodge, at its expense, to testify here this 
afternoon. 

During my lifetime I have foregone all vacations or pleasure trips 
because of the expense a trip such as this entails to a person in my 
position. It is necessary for me to have someone with me in my 
own city, so naturally an attendant on foreign soil is an absolute must. 

It is true that one gives up many pleasures when one is in a wheel 
chair. However, there have been times a trip has been necessary be- 
cause of death or sickness. These trips have really proven a hard- 
ship in as much as I had to pay traveling expenses plus living 
expenses for myself as well as my attendant. 

I know I speak for thousands in this same situation. Also people 
who have a difficult time on crutches have this same problem. 

I am certain that if you gentlemen would place yourselves in a 
severely handicapped person’s position for one brief moment, you 
would understand how 1 or 2 trips a year gives this person a new 
perspective on life in general. 

For this reason I say what a wonderful thing it would be if two 
could travel for the price of one. 

We most respectfully urge your approval of this necessary legis- 
lation. 

Thank you. 

Mr. Witu1aMs. Thank you, Miss Sikora. 

I believe that was the last witness we had listed. 

Is there anyone else ? 

Mr, Srracuan. Mr. Chairman, the only thing I can say is that I 
believe from my canvassing that you will not have any difficulty in 
putting this bill through. 

I fully understand that you have a Rules Committee to go through, 


but Mr. Priest promised me and said, “Paul, you have something 
here that is absolutely fair and just and I am convinced that our 
subcommittee will see it the same way.” 

I thank you very much. 
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Mr. Wiuu1aMs. Mr. Strachan, on behalf of our chairman, Mr. Priest, 
myself, and Mr. Carrigg, and other members of the committee who were 
not able to be here today, but who will have the benefit of the printed 
hearings, we would like to express our appreciation to you and your 
associates for your appearance here. 

I realize that it took a great deal of effort on the part of each of you 
to get here, and for that reason the committee is doubly appreciative. 

If that is all the testimony, then the committee will stand adjourned 
and this matter will be taken up in executive session. 

(Whereupon, at 2:50 p. m., the subcommittee recessed, subject to 
the call of the Chair.) 
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WEDNESDAY, JUNE 13, 1956 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
CoMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in room 
1334, New House Office Building, Hon. Oren Harris (chairman of the 
subcommittee) presiding. 

Mr. Harris. Let the committee come to order. We must proceed, 
because we have so many witnesses to be heard this morning. 

I observed that a great deal of progress was made yesterday after- 
noon, and a good many witnesses were given an opportunity of being 
heard. I am gratified that this progress was made, because we are 
coming into the final few days of these far-reaching, important, and 
pers hearings. We want to accommodate everyone insofar as is 
possible. 

I again repeat that these hearings on the Cabinet Committee report 
and the enabling legislation thereto have been underway since in 
April, and we have had, I think, as thorough and extensive hearings 
on this subject as have been held in the last 15 years. 

I am sure all of those here this morning and the many, many other 
witnesses who have preceded you fully understand that we are now 
assembling the most outstanding record on the entire subject of sur- 
face transportation and water transportation that we have held in a 
good many years. We feel that it is going to be wholesome. We 
know that it is going to take a long time to analyze fully the hear- 
ings, and the committee hopes to be able to do that in the immediate 
future and during the rest of the year. 

We have today here the Waterways Council Opposed to Regulation 
Extension. 

There are a number of people, members of the Waterways Council, 
who have come from enone the United States to express their 
views in connection with the omnibus bill to amend the Interstate 
Commerce Act in accordance with the recommendations of the Cabinet 
Committee’s report. 

Mr. David A. Wright, chairman of the Waterways Council Opposed 
to Regulation Extension, is spokesman for this group. 

It is my understanding there are others here to supplement his state- 
ment, and also Mr. James Knudson will speak for the record, together 
with Mr. Wright, for the Waterways Council. 

Mr. Wright, we will be glad to recognize you at this time. 


1487 
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STATEMENT OF DAVID A. WRIGHT, CHAIRMAN, WATERWAYS 
COUNCIL OPPOSED TO REGULATION EXTENSION, NEW YORK, 
N. Y. 


Mr. Wrieut. Thank you. My name is David A. Wright. I am 
national chairman of a temporary organization known as the Water- 
ways Council Opposed to Regulation Extension, with offices at 21 West 
Street, New York City. My principal occupation is as president of 
Lake Tankers Corp. and National Oil Transport Corp., contract car- 
riers of liquid commodities in bulk upon the inland waters of the 
United States. Iam also president of the New York State Waterways 
Association, a director of the American Waterway Operators, Inc., of 
the Mississippi Valley Association, and a trustee of the Ohio Valley 
Improvement Association. 

To conserve the committee’s time, I shall not read my statement in 
full, but request that all of it be included in the record. 

I appear here today as the spokesman and the chairman of the 
Waterways Council Opposed to Regulation Extension for the purpose 
of opposing the enactment of section 14 and related sections 13, 16, 
and 18 of H. R. 6141, or any similar legislation designed to extend 
regulation by the Interstate Commerce Commission over the now 
exempt transportation of dry bulk commodities moving on the inland 
waterways. I should add that I am serving on an unpaid basis as 
chairman of this temporary organization established for the sole pur- 
pose of opposing this type of regulation extension. 

Our organization was formed March 17, 1954, immediately follow- 
ing the introduction in the Senate of S. 3111 of the 83d Congress, a 
bill which would have had substantially the same effect as section 14 
of H. R. 6141 which is the subject of these hearings. Our member- 
ship which totals approximately 160 includes a substantial number 
of water carriers—common, contract, and private; some shippers, 
some terminal operators, and a few business organizations and indi- 
viduals interested in opposition to the extension of regulation by the 
ICC in the field of water transportation. The membership has a 
widespread geographic distribution with representation not only on 
the east, gulf, and west coasts but on the Great Lakes and throughout 
the Mississippi River system. 

Many of the members of our organization were anxious to testify 
before this committee concerning their opposition to the repeal of 
the dry bulk commodity exemption. In order to conserve the com- 
mittee’s time and to avoid unnecessary implication and repetition, it 
was ararnged that I should appear here today as their spokesman. 
However, a number of these men who are officials of the carrier con- 
cerns who would be directly affected by the extension of regulation 
have come to Washington today expressly for the purpose of attending 
this hearing and showing by their presence their interest in and sup- 
ort of the case in opposition to section 14 of this bill or any other 
fogislation that wel 4 be designed to extend Interstate Commerce 
Commission regulation to the movement of bulk commodities. 

I had intended to introduce them individually to the committee but, 
again, to save time, since a list of their names is being made available 
to the committee, I shall ask them to stand asa body. There are a few 
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persons present whose names are not on the list and I shall give their 
names to the clerk following the hearing. 

Will you gentlemen please stand ? 

Mr. Harris. We will be very glad to have you introduce them. 

Will you gentlemen stand for just a moment? I observe here in the 
list that has been given to me: 

J. F. Belford, Jr., vice president, Seaboard Shipping Corp., 17 Bat- 
tery Place, New York, N. Y.; 

ea Eastwood, vice president, Lea River Lines, Inc., 1813 Ranstead 
Street, Philadelphia, Pa. ; 

EK. W. Graver, secretary, Lea River Lines, 1813 Ranstead Street, 
Philadelphia, Pa. ; 

H. C. Blutenthal, Jr., vice president and treasurer, Midwest Towing 
Co., Inc., 111 North Wabash hintaan Chicago, IIL. ; 

J. P. Beebe, manager, supply and distribution, Smith Oil & Refining 
Co., 1102 Kilburn Avenue, Rockford, IIL; 

Harry B. Dyer, president, Nashville Bridge Co., Nashville, Tenn. ; 

J. L. Diggs, manager, chartering and traffic division, marine depart- 
ment, the Texas Co., 135 East 42d Street, New York, N. Y.; 

Gresham Hougland, Walter G. Hougland Sons, Inc., 1231 South 
Third Street, Post Office Box 1040, Paducah, Ky. ; 

Jesse Brent, president, Greenville Towing Co., Inc., Greenville, 
Miss. ; 

G. G. McCool, secretary-treasurer, Greenville Transportation Co., 
Greenville, Miss. ; 

J.G. Robison, general traffic manager, Pennsylvania Salt Manufac- 
turing Co., Three Penn Center Plaza, Philadelphia, Pa.; 

Kenneth A. Baker, manager, marine department, J. D. Streett & 
Co., Inc., 4067 Park Avenue, St. Louis 10, Mo.: 

Joseph F. Carroll, Jr., vice president, Dalzell Towing Co., Inc., 21 
West Street, New York, N. Y.; 

C. W. Rushing, general manager, Missouri Barge Line Co., 231 
North Maine Street, Cape Girardeau, Mo. ; 

G. W. Gladders, president, G. W. Gladders Towing Co., Inc., 217 
Clayton-Forsythe Building, 8230 Forsythe Boulevard, St. Louis 24, 
Mo.; 

Edward D. Kelly, vice president, M. & J. Tracy, Inc., 1 Broadway, 
New York, N. Y. 

Robert H. Beattie, president, Oil Transport Co., 2837 Tchoupi- 
toulas Street, Post Office Box 1704, New Orleans, La.; 

G. H. Schmidt, traffic manager, Marine Transportation, Phillips 
Petroleum Co., Bartlesville, Okla. ; 

Tra U. Cobleigh, president and peereery, the Wright & Cobb Light- 
erage Co., 19 Rector Street, New York, N. Y.; 

N. M. Edmunds, Philadelphia manager, Spentonbush Fuel Trans- 
port Service, Inc., 1700 Sansom Street, Philadelphia, Pa.; 

Capt. J. W. Banta, president, Plaquemine Towing Corp., Post Office 
Box 66, Plaquemine, La. ; 

Weston B. Grimes, counsel, Cargill, Inc., Minnesota ; 

Floyd A. Mechling, president, Mechling Barge Lines, Joliet, III. ; 

Capt. Thorton D. Hooper, Sr., chairman of the board, Interstate 
Oil & Transport Co., 2101 Sansom Street, Philadelphia, Pa.; _ 

Lloyd L. Leonard, traffic manager, Sioux City & New Orleans Barge 
Lines, Inc., Board of Trade Building, Kansas City, Mo. 
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Mr. Wricur. I would like to also add to that list, Mr. Chairman, 
Capt. L. M. Tauassen, president, Cleveland Tankers, Inc., Standard 
Building, Cleveland, Ohio. 

Mr. Scott Chotin, J. & S. Inc., New Orleans, La.; Mr. E. K. Metcalfe, 
Greenville Barge Co., Greenville, Miss.; Mr. Harry Jordan, Lee Circle 
Building, New Orleans, La.; Mr. J. E. Graham, secretary, Industrial 
Marine Service, Inc., Post Office Box 1188, 1177 North Second Street, 
Memphis, Tenn., and Mr. Walter F. Schulten, vice president, Pitts- 
burgh Consolidation Coal Co., Koppers Building, Pittsburgh, Pa. 

Mr. Harris. I observe that you gentlemen have come from all over 
the United States—from the East, the West, the North, and the 
South—in support of your chairman of the Waterways Council in 
connection with this program. 

I will furnish this list to the reporter in order that he may have it 
for the record, and that you may be recorded. It will show your name 
and the position and that you are a member of the council, as well as the 
company you represent, and your address. That will all be included 
in the record. 

And I might say, Mr. Wright, such a distinguished group of people 
from all over the country is very impressive to me and I am sure it’ 
will be to other members of this committee. 

Gentlemen, we are very glad to welcome you here and are very 
glad to have you here expressing your views and the views of your 
spokesman in connection with this all-important legislation. 

(The list of those present follows: ) 


WATERWAYS CoUNCIL OPPOSED TO REGULATION EXTENSION 


J. F. Belford, Jr., vice president, Seaboard Shipping Corp., 17 Battery Place, 


New York. 
Rea Eastwood, vice president, Lea River Lines, Inc., 1813 Ranstead Street, 


Philadelphia, Pa. 
E. W. Graver, secretary, Lea River Lines, 1813 Ranstead Street, Philadelphia, 


Pa. 
H. C. Blutenthal, Jr., vice president and treasurer, Midwest Towing Co., Inc., 
111 North Wabash Avenue, Chicago, Ill. 

J. B. Beebe, manager, supply and distribution, Smith Oil & Refining Co., 
1102 Kilburn Avenue, Rockford, I. 

Harry B. Dyer, president, Nashville Bridge Co., Nashviille, Tenn. 

J. L. Diggs, manager, chartering and traffic division, marine department, the 
Texas Co., 185 East 42d Street, New York, N. Y. 

Gresham Hougland,, Walter G. Hougland Sons, Inc., 1231 South Third Street, 
Post Office Box 1040, Paducah, Ky. 

Jesse Brent, president, Greenville Towing Co., Inc., Greenville, Miss. 

G. G. McCool, secretary-treasurer, Greenville Transportation Co., Greenville, 
Miss. 

J. G. Robison, general traffic manager, Pennsylvania Salt Manufacturing Co., 
Three Penn Center Plaza, Philadelphia, Pa. 

Kenneth A. Baker, manager, marine department, J. D. Streett & Co., Inc., 4067 
“ark Avenue, St. Louis, Mo. 

Joseph F. Carroll, Jr., vice president, Dalzell Towing Co., Inc., 21 West Street, 
New York, N. Y. 

Cc. W. Rushing, general manager, Missouri Barge Line Co., 231 North Main 
Street, Cape Girardeau, Mo. 

G. W. Gladders, president, G. W. Gladders Towing Co., Inc., 217 Clayton- 
Forsythe Building, 8230 Forsythe Boulevard, St. Louis, Mo. 

Edward D. Kelly, vice president, M. & J. Tracy, Inc., 1 Broadway, New 
York, N. Y. 

Robert H. Beattie, president, Oil Transport Co., Ine., 2837 Tchoupitoulas 
Street, Post Office Box 1704, New Orleans, La., 
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G. H. Schmidt, traffic manager, marine transportation, Phillips Petroleum Co., 


Bartlesville, Okla. F 
Ira U. Cobleigh, president and secretary, The Wright & Cobb Lighterage Co., 


19 Rector Street, New York, N. Y. , 
N. W. Edmunds, Philadelphia manager, Spentonbush Fuel Transport Service, 


Inc., 1700 Sansom Street, Philadelphia, Pa. 
Capt. J. W. Banta, president, Plaquemine Towing Corp., Post Office Box 66, 


Plaquemine, La. 

Weston B. Grimes, counsel, Cargill, Inc. 

Floyd A. Mechlind, president, Mechling Barge Lines. 

Capt. Thornton D. Hooper, Sr., chairman of the board, Interstate Oil & Trans- 
port Co., 2101 Sansom Street, Philadelphia, Pa. 

Lloyd L. Leonard, traffic manager, Sioux City and New Orleans Barge Lines, 
Inc., Board of Trade Building, Kansas City, Mo. 

J. E. Graham, Secretary, Industrial Marine Service, Inc., Post Office Box 
1188, 1177 North Second Street, Memphis, Tenn. 

Mr. Wricut. Thank you very much, Mr. Chairman. In addition 
to the names that appeared on the mimeographed list, there are 
several others, some of whom I have named. 

Mr. Harris. Yes. You may submit any additional names you may 
have for the record. 

Mr. Wricut. I regret that there is no one here from Arkansas. 

Mr. Harris. You have someone up here from Arkansas. 

Mr. Wricut. Which I feel adequately covers the situation. 

Mr. Harris. I might also say that you requested a moment ago that 
your statement be included in the record, and that you would discuss 
the points that you wanted to emphasize. That may be done. 

Mr. Wricur. Thank you, sir. 

I should like also to say that it was our original plan to have testi- 
mony from three technical experts in support of key parts of my 
general statement. These are Dr. John H. Frederick, professor of 
transportation of the University of Maryland, Mr. Harry Dyer of 
the Nashville Bridge Co., Nashville, Tenn., and Mr. James K. Knud- 
son of Washington, D.C. In order to conserve the committee’s time 
this morning we shall offer for insertion in the record written state- 
ments on behalf of Dr. Frederick and Mr. Dyer, both of whom are 
present. During the course of my testimony I shall allude briefly 
and in summary fashion to their statements. Immediately followin 
my statement, I hope the committee will hear from Mr. James 
Knudson, who is here to discuss specifically the impact of regulation 
extension on the restriction of competition under the laws and pro- 
cedures of the Interstate Commerce Act, with particular reference 
to the smaller exempt carriers and the business structure of the water 
transpotration industry. 

Mr. Harris. We will be glad to receive the statements. We will be 
glad to receive the statement from Dr. Frederick. Dr. Frederick has 
already appeared as a witness in the couse of these hearings. I assume 
that this is a summary statement. 

Mr. Wricut. Dr. Frederick, I believe, appeared earlier in behalf 
of the trucking industry. 

Mr. Harris. That is true. 

Mr. Wricut. His statement today, which will be submitted, will 
deal with the public effect upon the extension of the water transporta- 
tion industry. 

Mr. Harris. We will be very glad to have his additional statement 
and also that of Mr. Dyer. 
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I observe here that you have rather voluminous exhibits attached 
to your statement. Do you desire that they be included with your 
statement? Or are they of such a nature that it is desirable to have 
them as a part of the record ? 

Mr. Wricnrt. It is; yes, sir. It will not be necessary to take time 
to go into detail on them except in one case, which will only take 
a minute or two. 

Mr. Harris. I observe that you have exhibits here in the form of 
advertising and various things like that. It would be very difficult 
for us to put that in the record. I wonder if we may not receive 
them for our files and let the staff go through them and determine 
which ones should go into the record. 

Mr. Wricut. The advertising, I think you refer to, appears—inci- 
dentally, it is not a part of the exhibit, it is an article appearing in 
Barron’s magazine, to which we particularly want to call the com- 
mittee’s attention. The contents of that article are of great 
importance. 

Mr. Harris. We will let the entire exhibit be received for the files, 
and we will determine what will go into the record. After all, we are 
going to have such a voluminous record that we will have to go over. 

Mr. Wricur. Yes. 

Mr. Harris. We will receive it for the benefit of the committee and 
then determine which part of it should be included. 

Mr. Wricnt. Thank you very much. 

I will confine and limit my statement to section 14 and related sec- 
tions 13, 16, and 18 of H. R. 6141, or similar legislation, because our 
organization has as its sole purpose the opposition to regulation 
extension. 

I believe it appropriate at this point to offer as an exhibit copies 
of the resolutions of the organization enacted at its annual meetings 
in 1954 and 1955. These indicate my authority to oppose these por- 
tions of the bill and underline the limitations of my authority to 
speak for the organization to the sections referred to above. I say 
this so that the committee will understand why I do not deal with 
many other aspects of the bill on which various categories of our 
membership have various views which will be adequately presented 
to the committee through other associations, just as Mr. Thomp- 
son has spoken for the water carrier industry as a whole. 

There are five main reasons why the Waterways Council is opposed 
to legislation eliminating the bulk commodity exemption and why we 
submit that Congress should refuse to enact section 14 of H. R. 6141 
and the related sections mentioned or any legislation eee 
that proposal of the Advisory Committee on Transport Policy and 
Organization which call for the repeal of of the bulk commodity ex- 
emption afforded by section 303 (b) of the Interstate Commerce Act 
of 1940. The five propositions to be discussed are: 

I. The results beneficial to the public interest of the bulk commodity 
exemption in the Transportation Act of 1940 justify its retention. 

II. None of the conditions or reasons which led Congress in 1940 
to enact the bulk commodity exemption has changed in the intervening 
16 years so as to justify the elimination of the exemption. 

III. The extension of regulation on our inland waterways would 
substitute a regulated cartel for a system of free competitive enter- 
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rise in the bulk commodity transportation which is serving the 
public interest well. 

IV. No appropriate public interest is suffering injury because of 
the exemption of bulk carriers on inland waterways from ICC regu- 
lation. 

V. Many substantial public interests would be damaged should the 
exemption from ICC regulation of dry bulk movements by water be 
repealed as proposed by section 14 in H. R. 6141. 

With your permission I shall develop briefly and in summary 
fashion the facts and arguments underlining each of these major 
propositions. 


I. THE RESULTS BENEFICIAL TO THE PUBLIC INTEREST OF THE BULK 
COMMODITY EXEMPTION IN THE TRANSPORTATION ACT OF 1940 JUSTIFY 
ITS RETENTION 


My first point is the following: I. The results beneficial to the 
public interest of the bulk commodity exemption in the Transportation 
Act of 1940 justify its retention. 

The system of free competitive enterprise in the movement of bulk 
commodities in the inland waterways is resulting in a very dynamic 
growth of this traffic. This growth has reflected consequent substan- 
tial savings of a direct nature to many processors and consumers who 
utilize bulk commodities that move on these waterways. The perva- 
sive competition among these processors of our basic bulk materials 
has insured that these savings and benefits have been passed on to the 
public. Inland waterways traffic, exclusive of the Great Lakes, has 
grown from 20 billion ton-miles in 1939 to an estimated 87.5 billion 
in 1955. 

It follows from this very fact of substantial and rapid growth 
that shippers have moved to utilize water transportation rather than 
other forms because they were able to get this service substantially 
cheaper from water transportation than from the other services. 
Water transportation has been able to maintain its margin of price 
or rate superiority in spite of steadily mounting costs of labor, con- 
struction, fuel, and supplies. In the face of these rapidly mounting 
costs and rates which have affected all forms of transportation, we be- 
lieve that the freedom and competition which have typified the move- 
ment of bulk commodities on the inland waterways have resulted in 
lower and more stable rates to shippers than those rates which have 
prevailed for regulated movements. 

The expert testimony submitted in the statement of Dr. John H. 
Frederick, the experience of shippers in paying rates for transporta- 
tion for the various classes of commodities referred to as unregulated, 
and those which fall within the regulated category will be compared. 
This testimony will make clear what is evident from the very choice 
by the shippers of water transportation, where available, as expressed 
in the growth figures cited, namely, that exempt movement of bulk 
commodities by water is cheap. 

In addition to freedom and competition in this field providing the 
incentive and opportunity to combat increased costs, they have also 
provided an atmosphere that has induced a constantly improved 
quality in the transportation service afforded bulk commodities. 
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The rapid and substantial technological development in the types of 


barge and towing equipment and techniques of service, which have 
characterized the last decade will be the subject of expert testimony in 
the statement of Mr. Harry Dyer. 

Another manifestation of the system of free competitive enterprise 
on the movement of bulk commodities on the inland waterways in 
the period since the Transportation Act of 1940 is the continued entry 
and development in this business of many hundreds of new carriers 
including many smaller ones. Accurate and official figures for com- 
parative purposes do not exist for the period before 1945. In 1945, 
according to the reports of the Corps of Engineers, there were a total 
of 1,348 carriers operating on the inland waterways other than the 
Great Lakes, including 257 common carriers, 600 contract carriers, 
both regulated and exempt, and 486 private carriers. According to 
recent information for 1954 issued by the Corps of Engineers there 
were present in that year, some 9 years later, a total of 1,732 carriers, 
including 163 certificated common carriers, 1,048 contract carriers, of 
which 41 were regulated, and 521 private carriers. 

I submit, herewith, an exhibit showing the number of various types 
of regulated and unregulated operators and their varying size as 
reflected by the equipment that they own. 

Information concerning increase in tonnages of barge and towing 
equipment available in this fleet since 1946 has already been provided 
by Mr. Chester Thompson in his statement. 

The constant infusion of this new blood into the stream of competi- 
tion, accompanied by the growth and development of already existing 
concerns in a competitive atmosphere, has resulted in the utilization 
of new techniques of business, barge and port operation, and new forms 
of equipment with consequent benefits to the shipping community. 
This has been the kind of performance which the textbook writers 
and many public speakers have in mind when they extoll the advan- 
tages of free competitive enterprise. 

The reliability and availability of service, and in particular the fre- 
quency of service has improved with the increasing number of oper- 
ators, and the new types of highly specialized physical equipment used 
or introduced. The improving quality of service, together with the 
maintenance of its low cost, has made the service attractive to an 
increasing number of shippers, to their advantage. An additional 
byproduct advantage to the private carriers has been the increased 
opportunities for integration of their operations with those of con- 
tract carriers to handle peak seasonal demands. 

These results of the bulk commodity exemption explain the phe- 
nomenon that these hearings are making readily apparent; namely, 
that the public and the shippers that are being served by the water 
transportation industry want the exemption maintained. These re- 
sults also cast a strange light on the recommendation of the Advisory 
Committee on Transport Policy and Organization that the bulk com- 
modity exemption be removed which is so out of character with the 
remainder of the report’s protestations that it seeks to further a policy 
of “dynamic composition.” In this connection, may I invite the com- 
mittee’s attention to an eloquent statement by Under Secretary of 
Commerce for Transportation, Louis Rothschild, who, in his appear- 
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ance before this committee, advocated relaxation of the Commission’s 
authority over rates of presently regulated carriers; he said: 

We believe that carriers’ self-interest tempered by the dictates of competitive 
enterprise is capable of producing a sounder rate structure than that which can 
be imposed by a regulatory agency required to exercise judgments in areas nor- 
mally reserved to managerial discretion. 

I plead guilty to lifting Mr. Rothschild’s statement out of context 
because I have not yet been able to find a more eloquent statement of 
why we in the Waterways Council believe that the bulk commodity 
exemption should be retained. We only wonder how Mr. Rothschild’s 
philosophy permitted him and his Department to espouse the substitu- 
tion of ICC regulation for the managerial discretion and carrier self- 
interest tempered by the dictates of competitive enterprise that char- 
acterize the movement of dry bulk commodities on the inland water- 
ways. 

po te to the proposed extension of regulation because they view 
it to be a threat to the cheapness and constantly improving quality 
of service that the exemption has afforded, the committee will find 
the users of this transportation—the shippers of coal, grain, chemicals, 
fertilizer, sand and gravel, and the industrial and agricultural groups 
which represent them. Why is thisso? Surely such a radical change 
in what seems to be a situation satisfactory to the shipping public 
should cause this committee to examine carefully, before recommend- 
ing this change, the conditions or reasons which led the earlier Con- 
gress in 1940 to enact the bulk commodity exemption. It should seek 
to ascertain whether these conditions or reasons have changed so as 
to justify an opposite conclusion. 


II. NONE OF THE CONDITIONS OR REASONS WHICH LED CONGRESS IN 1940 
TO ENACT THE BULK COMMODITY EXEMPTION HAS CHANGED IN THE 
INTERVENING 16 YEARS SO AS TO JUSTIFY THE ELIMINATION OF THE 


EXEMPTION 


My second point is none of the conditions or reasons which led Con- 
gress in 1940 to enact the bulk commodity exemption has changed 
in the intervening 16 years so as to justify the elimination of the 
exemption. 

The section of the report of the Presidential Advisory Committee 
on Transport Policy and Organization dealing with repeal of the 
bulk commodity exemption is silent on the legislative history of sec- 
tion 303 (b) of the Interstate Commerce Act. It does not reflect an 
awareness either of the lengthy deliberations by the Congress whic 
preceded the enactment of this exemption in 1940 or of the reasons 
the committees of Congress developed for the action. 

This committee, in its careful approach to this vital problem, will 
consider the 7 years of legislative examination which led to the enact- 
ment of the exemption at the very time Congress was engaged in a 
wholesale revision of transportation legislation including the integra- 
tion of the regulation of rail with water transportation. 

We have prepared and wish to submit as an exhibit herewith a brief 
entitled “Analysis of Legislative History of Section 303 (b) of the 
Transportation Act of 1940.” This brief includes 16 pages of our own 
analysis of this legislative history and a further 16-page appendix 
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summarizing this history in chronological fashion, tracing the evolu- 
tion of the provision from the early days of the Eastman report of 
March 10, 1934, through the year-by-year consideration which 
culminated in the enactment of section 303 (b) in the act of Septem- 
ber 18, 1940, which became Public Law 785, 76th Congress. 

From this legislative history certain very relevant points stand 
out: 

(1) The exemption of the transportation of bulk commodities by 
water from the general scheme of regulation was a thoroughly and 
carefully considered step. 

(2) The exemption was based on the principle that enterprise and 
competition in transportation on the waterways should remain free 
except to the extent that the public interest required regulation, leav- 
ing the inherent advantage of low-cost transportation afforded by the 
waterways to free and unrestricted use. 

(3) The exemption was accordingly based upon the determination 
that there was no substantial competition between bulk transportation 
on the waterways and transportation by rail, and that, therefore, the 
exemption did not place the regulated carriers under unfair competi- 
tive disadvantage. 

(4) The reasons for the bulk exemption extend as much to the in- 
land waterways as to the Great Lakes. Any limitation of the exemp- 
tion to bulk movements on the Great Lakes would discriminate against 
communities and shippers on the inland waterways, particularly on 
the upper Mississippi River. 

Then, as now, the representatives of the Interstate Commerce Com- 
mission, sought the authority to regulate bulk movements urging that 
to the degree that regulation was unnecessary the Commission would 
exercise administrative exemptions. Significantly, the Congress at 
that time refused to accept the concept of administrative exemptions 
and in July 1939 the House committee, predecessor to this committee, 
devised section 303 (b) in substantially its present form and included 
it in the bill reported out. 

Let us examine the applicability of these reasons of 1940 to the cur- 
rent situation. 

Is there any further reason for preserving the freedom of enter- 
prise and competition on the waterways as an incentive to the develop- 
ment of their full use? Despite the astounding growth of bulk com- 
modity movements on the inland waterways in the last 16 years, the 
potentialities of further increased use of this cheapest form of trans- 
portation are still great. Freedom of enterprise and competition 
are as necessary to the development of the use of waterways as they 
were in 1940. The future of water transportation in bulk commodi- 
ties on existing waterways, the program of further inland waterway 
development extending and improving the navigable channels into 
areas where water transportation in bulk commodities will become a 
vital factor, and the outlook for the future development of particular 
industries requiring cheap water transportation of bulk commodities 
all suggest future potentialities. We cannot wrap up competition 
and enterprise and put them on the shelf insofar as water transpor- 
tation of bulk commodities is concerned. The utilization of free en- 
terprise on the rivers for further growth and development must not be 
halted by the specter of monopoly and regulation. That reasoning 
of the Congress in 1940 applies equally today. 
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The Congress based its determination in 1940 that bulk commodity 
movements on the waterways should be exempt on its finding that there 
was no substantial competition between this bulk transportation on 
the waterways and rail transportation and that, therefore, the exemp- 
tion did not place the etinted carriers under unfair competitive 
disadvantage. As Congressman Hinshaw said in the course of debate 
on the floor : 

As far as bulk carriers are concerned, those hauling sand and gravel, coal, oil, 
and similar materials in rough bulk, it was thought that these commodities were 
of such a nature that the handling of such cargoes was not competitive. Con- 
sequently, they were left out. In this bill we are interested in competition 
(Congressional Record, July 22, 1939, p. 9750). 

With the vast improvement in movement and handling of bulk 
commodities on waterways, the margin of cost between that method 
and the movement of bulk commodities by rail has been further 
widened in the intervening years. Therefore, it follows that if Con- 
gress enacted the exemption originally on the ground that there was 
no substantial competition at that time on a cost basis, then, the same 
conclusion is much more justified today. However, the report of the 
Advisory Committee and the spokesmen for the railroads assume their 
major premise, namely, that there is keen competition now between 
rail and water carriers in the movement of dry bulk commodities. 
No proof of this statement is offered of this fact which was found to 
the contrary by the Congress i6 years ago. 

Of course, it goes without saying that if cost is not a consideration 
rails could compete with water carriers for the movement of dry bulk 
commodities where there are existing waterways. But, in view of the 


great em 4 of costs between the two types of hanerppatetieny a 


gap which has been enlarged instead of being diminished since 1940, 
there can be no true competition on a cost basis. In effect, what the 
railroads are seeking is one of two things or possibly a combination 
of both: 

(a) A regulation of the rates of barge bulk movement by water 
upward to a level where they could conceivably compete on a 
cost basis. 

(6) A right to handle movements competitive with barge 
transportation without charging a full and proper share of the 
cost of such movement to the shipper; in fact, allowing the rail- 
roads to pick up nondiscriminatory bulk traffic at the expense 
of shippers in areas where there is no water transportation 
available. 

We invite the committee to examine the basic premise of those who 
recommend the elimination of the exemption, namely, that there is 
competition between rail and water carriers in the movement of dry 
bulk commodities on a realistic cost basis requiring the regulation of 
the one in order to protect the other. 

Another reason why Congress enacted the dry bulk exemption in 
section 303 (b) in 1940 was that it had already determined to exempt 
such movements on the Great Lakes by a specific section which became 
section 303 (c). In this connection your committee’s attention is in- 
vited to the rather interesting evolution that has occurred in the minds 
of proponents of this bill and this section with regard to bulk move- 
ments on the Great Lakes. The language of the President’s Advisory 
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Committee clearly contemplated the repeal of the bulk commodity 
exemption “on the inland waterways, coastal waters, and deep sea 
routes, and the Great Lakes.” Indeed, the draft bill before this com- 
mittee implementing this report seemed designed to include a lifting 
of the exemption on the Great Lakes. During the course of the hear- 
ing, however, there seemed to have been a change of heart. At least in 
the sense that the legal spokesman for the Department of Commerce, 
Mr. Philip Ray, in response to questions by the Committee clearly in- 
clicated that there was no intention now of asking that the exemption 
of bulk movements be lifted insofar as it applied to the Great Lakes. 
If the proponents of the bill are to follow the same standards of fair- 
ness and seek to avoid regional discrimination as Congress did in 1940, 
it would seem to follow that they would withdraw in its entirety the 
recommendation embodied in section 14. Any other course would 
result in unfair discrimination against cities, towns, industries, and 
populatitons located on the other inland waterways in favor of those 
located on the Great Lakes. As long as the exemption is maintained 
in the Great Lakes the exemption is equally well justified on the other 
inland waterways as a means of avoiding that discrimination, just as 
it was in 1940, 

By the same token, removal of the bulk commodity exemption would 
handicap the carriers and shippers dependent upon it who must com- 
pete against the large private shippers who can and do maintain and 
operate their own fleets. Congress feared this handicap in 1940 when 
it decided to exempt bulk movements as a means of protecting the user 
who could not afford to own and operate his own fleet. 


III. THE EXTENSION OF REGULATION ON OUR INLAND WATERWAYS TO THE 
TRANSPORTATION OF DRY BULK COMMODITIES WOULD SUBSTITUTE A REG— 
ULATED CARTEL FOR A WORKING SYSTEM OF FREE COMPETITIVE ENTER- 
PRISE 


My third point is as follows: The extension of regulation on our 
inland waterways to the transportation of dry bulk commodities would 
substitute a regulated cartel for a working system of free competitive 
enterprise. 

Although they have not appeared here in support of section 14 of 
H. R. 6141, because they are opposed to the legislation as a whole, a 
small group of barge line operators have in the past sponsored this 


type of proposal which was introduced as S. 3111 in the 83d Congress 
and as S. 951 in the 84th Congress. Neither proposal has been the sub- 
ject of hearings or further legislative action beyond initial inotroduc- 
tion of the bills. The backers of these two bills which are the prede- 
cessors of section 14 of H. R. 6141 established an organization called 
Conference for Inland Waterways Dry Bulk Regulations. This activ- 
ity split the common front of the barge and towing industry and 
necessitated the creation of the organization I speak for here today. 
Reluctant as I am to do so under circumstances where the 4 large 
common carrier barge lines have submerged their advocacy of the re- 
peal of section 303 (b) to their overall opposition to this bill, I feel 
that the committee is entitled to know the early background of the 
proposal embodied in section 14. It represents a legal maneuver by 
the railroads and a few of the large common carrier barge lines to 
divide up among themselves the present and future business in the 
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movement of dry bulk commodities enjoyed by many hundreds of 
small, exempt carriers and also many regulated smaller common car- 
riers with limited operating rights. 

If this legislation should be enacted, these few large barge lines who 
founded the so-called Conference for Inland Waterways Dry Bulk 
Regulation, would be enabled, by law and regulation to prevent new 
entries into the business of hauling bulk commodities; they would also 
be empowered to freeze existing operators to the narrow confines of 
existing movements; and thereafter, it would be inevitable that the 
combined pressures of an inability to grow or modify operations to 
meet new conditions and the pressures of detailed regulation on small 
businesses ill-adapted to such regulation would result in the barge and 
towing business becoming monopolized in a few hands. 

One of the expert witnesses appearing here on behalf of the Water- 
ways Council athes presentation will follow mine, namely, James K. 
Knudson, will develop by technical testimony the impact of regula- 
tion under part III of the Interstate Commerce Act on the unregulated 
barge and towing industry as presently constituted. He will make 
clear to you the technical reasons for the statement I have just made 
concerning the future, if this exemption from ICC regulation is 
removed. 

In brief, our position is that, buttressed by the legal restrictions on 
competition that normally attend the regulated industries (see 
Schwartz, Regulation, Restriction of Competition in the Regulated 
Industries, 67 Harv. L. Rev. p. 436 et seq.; Diminishing Applicabilit 
of the Antitrust Laws and Regulated Industries, 28 Indiana Law J - 
194), the end result of the extension of regulation under section 14 
would be to substitute a regulated cartel for a system of free competi- 
tive enterprise in the transportation of bulk commodities on the inland 
waterways. 

The drift of administrative practice, particularly in the Interstate 
Commerce Commission, and the policy of judicial noninterference 
would create a broad immunity for private combination in restraint 
of trade. The admission of new competitors into the hauling of bulk 
commodities would become increasingly difficult, expensive, and 
hazardous. When it becomes known that every proposal to render new 
service will encounter the objection that it is not needed or that the 
need will be supplied by existing operators who have a preferential 
right to provide it, only a large business corporation will go to the 
trouble and expense (engineering, accounting, legal, et cetera) of pre- 
paring, filing, and fighting through an application. 

The same attitudes and policy drifts of administration of regulated 
industries that leads to restrictive entry and, under section 14, to a 
freeze on the further growth and expansion of existing entries, in time 
would produce merger, consolidation, or bankruptcy of the vast 
majority of exempt carriers and regulated common carriers with 
limited operating rights. It is no wonder that the shippers who utilize 
and, indeed, require for their economic position, this service have ap- 
peared and will appear in almost, if not completely, unanimous 
opposition to section 14. 

They know that the consignment of an area of transportation to a 
few large regulated carriers is quickly followed by legislative or 
administrative indulgence of competitor collaboration in ratemaking 
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which has characterized the regulated transportation industries on 
land, air, and water in the past decade. When competitor collabora- 
tion on the fixing of rates is established it can be reasonably antici- 
pated that rates will not be as low as under the spur of competition. 
The buying and consuming public that uses the waterways for the 
transportation of bulk commodities feel that they have a stake in the 
low cost and low rate patterns that the free competitive enterprise 
system presently in vogue has provided. 

In order that this committee may see clearly and specifically who 
stands to be benefited in addition to a few of the railroads whose lines 
parellel our national waterways, I have prepared an exhibit. From 
the testimony the committee will receive it should be clear that the 
beneficiaries of section 14 are not the shippers, not the industries which 
utilize dry bulk commodities in their productive processes, not the 
farmers and farm groups who depend upon exempt transportation, 
not the roughly 1,000 presently exempt contract carriers, not the great 
preponderance of regulated contract and common carriers who have 
been granted only limited operating rights by the ICC. No; none 
of these are beneficiaries. 

The beneficiaries are a few railroads whose lines and operating 
rights are well known and need not be detailed here, and a small 
group of 4 large regulated barge lines operating in the Mississippi 
River system, 5 smaller connecting barge lines who are dependent 
upon the major carriers, and 1 isolated operator on the east coast with 
extensive operating rights. 

The exhibit I shall now present graphically portrays the existing 
operating rights of this small but powerful group of regulated barge 
lines which are the only inland water carriers to our knowledge who 
have ever come forward to advocate the extension of Interstate Com- 
merce Commission regulation. The existence of this interest, the 
breadth and scope of their rights, when viewed in the perspective of 
their ability under law and regulation to prevent the growth of further 
competition and to gradually suffocate and eliminate their competitors 
under ICC regulation is at the very root of the issue presented to this 
committee by section 14. 

The exhibits consists of an outline chart of the waterways of the 
United States and the east coast and an overlay superimposed on the 
chart showing the operating rights under the Interstate Commerce 
Commission for each of the 10 companies who are the only ones who 
have come forward as advocates of the extension of ICC regulation 
on water transportation. 

The red line indicates the most general operating rights in each case. 
The other colors indicate somewhat more limited rights. 

As I hold two overlays, one for each of the companies concerned, 
it will be observed that they build up gradually to form a complete 
pattern which blankets the inland waterways of the Eastern United 
States, completely covering all of the navigable inland waterways 
other than the Great Lakes and the waterways of New York State. 

It will be seen, therefore, that in any case where presently exempt 
carriers who would become regulated under section 14, if they sought 
to extend their operating rights on application of the Interstate Com- 
merce Commission, they would be opposed by 1 or 2 or possibly even 
4 or 5 of these particular carriers who have advocated the extension 
of regulation. 
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Mr. Wiui1ams. Mr. Wright, I hate to interrupt you, but at that 
point I would like to address a question to you. 

Mr. Wricur. Please, do, sir. 

Mr. Wiu1aMs. It is rather difficult for me to understand why your 
segment of the industry should seek regulation or should oppose get- 
ting out from under regulation. I am quite sure that these companies 
have their reasons for wanting to continue regulation over the haul- 
ing of these commodities. I am wondering if perhaps their reasons 
might be found in their desire to eliminate competition within their 
own industry and not necessarily to assist in competing with other 
forms of transportation. 

Do they have a dual problem there? 

Mr. Wricut. They are faced with two problems; yes, sir; and I 
think initially their advocacy of repeal of the dry-bulk exemption 
was very much for the purpose of improving their competition con- 
dition within our industry. I believe you will find in the next few 
paragraphs of my statement that I will cover the point. 

Mr. Wiuu1aMs (presiding). Very well; you may proceed. 

Mr. Wricur. To consign this segment of commerce to the realm of 
monopoly or the incipient cartel heretofore pictured, where and when 
competition under existing circumstances is working to the advantage 
of all phases of the public interest, would be contrary to the public 
policy of both political parties and the overwhelming preference of 
the American people. 


IV. NO APPROPRIATE PUBLIC INTEREST IS SUFFERING INJURY BECAUSE OF 
THE EXEMPTION OF BULK CARRIERS ON INLAND WATERWAYS FROM ICC 
REGULATION 


My fourth point is as follows: No appropriate public interest is 
suffering injury because of the exemption of bulk carriers on inland 


waterways from ICC regulation. 

What are the reasons advanced as to why the Congress should 
repeal the exemption in section 303 (b)? Why is it that the public 
interest which was served by the exemption of 1940 requires the re- 
moval of the exemption in 1956? Heretofore, I have shown that none 
of the conditions or reasons which led Congress in 1940 to enact the 
exemption have changed in the intervening 16 years so as to justify 
its elimination. Are there any new conditions or reasons, which Con- 
gress did not consider in 1940, which have emerged to justify the 
removal of the exemption ? 

The waterways are the same. Only they are improved. The ves- 
sels and equipment are the same in generic type; they have been greatly 
improved by technological advance and the benefits of this improve- 
ment have been passed on to the shipping public through the com- 
petition among exempt carriers. The commodities are the same; the 
type and class of users or shippers are the same; only there are more 
of them and the benefits of this service are more widely dispersed 
throughout the economy. The operators of the barge lines and their 
organizations are the same general type only there are a great many 
more of them; instead of there being a relatively few small businesses, 
there are a great many small businesses taking advantage of the oppor- 
tunity to provide this service. 
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What then are the new factors of public interest which are advanced 
to justify the removal of the exemption? Frankly, we find none 
which will stand up in the report of the Presidential Advisory Com- 
mittee on Transport Policy and Organization or the testimony of the 
only proponents of section 14 who have come forward—representa- 
tives of the Department of Commerce, the Interstate Commerce Com- 
mission, and the railroads. 

_ The stated reason for the repeal of the bulk commodity exemption 
in the report of the Presidential Advisory Committee is largely im- 
plied from the fact that the recommendation appears under the gen- 
eral heading that “A Modernized and Financially Strong System of 
Common Carrier Transportation Must Be Maintained.” It is said 
in this section that— 

in recent years there have been a number of developments that have mitigated 
a maintenance of a financially strong system of common carrier trans- 
por ; 


Among such developments listed is the— 


statutory exemption of the transportation by water of commodities in bulk from 
the regulatory controls imposed on common carriers. 

In other words, because this form of traffic, in the atmosphere of 
low rates and free competitive enterprise, has grown from 20 billion 
ton-miles per year in 1940 to nearly 90 billion in 1955, of which 93 
percent roughly consisted of bulk commodities subject to exempt move- 
ment, this growth of business must now be transferred to the common 
carriers by regulation of the exempt carriers in order to improve the 
financial status of the common carriers—that is the rationale of the 
report of the Presidential Advisory Committee. 

This committee will have other and more expert sources of infor- 
mation on the financial status of the railroad common carriers whose 
lines parallel the inland waterway, including Mr. Knudson, who will 
follow me. It will also have better information than we can supply 
about the reasons for this financial situation, whether good, bad, or 
improving. It will also be in a better position to choose between the 
various alternatives that are available to the Government to bolster 
that financial position whenever it is desirable. 

Therefore, I shall not discuss this phase of the problem except to 
note that because of the vast difference in costs, I do not believe that 
the rail common carriers would ever enjoy any increased pronpecsy 
resulting from the diversion of bulk commodities from the exempt 
barge lines at the level of existing rates. 

Any competition between the railroads and inland waterways for 
dry bulk tonnage cannot be based on economic fact. The great natural 
advantage of the inland waterways for the movement of bulk com- 
modities on a low-cost basis, much lower than the cost of their move- 
ment by rail, was the historic foundation for the exemption of bulk 
movements on the inland waterways, the Great Lakes and coastwise 
trade in the Transportation Act of 1940. This cost advantage has 
been increased in the intervening years by the introduction of new 
types of equipment on the waterways affording additional economies 
and improved availability and speed of service. 

In view of this generally admitted substantial differential in cost 
between movements of bulk commodities by water and by rail, in 
favor of water, one can only assume that the rails would obtain the 
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traflic by having regulation increase existing water rates to a level 
that would permit the rails to move these materials at a profit or that 
the rails would be permitted to capture this traffic by rates that are 
not cemprenoteny in terms of returning costs. 

I doubt very much that the committee would wish to legislate a 
diversion of traffic from one medium of transportation to another 
by forcing an increase in existing rates from a level which is profit- 
able to water carriers to a much higher level that would be profitable 
to rail common carriers as well. Nor would it be consistent with 
good regulatory practice to permit the rails to capture the movements 
of dry bulk commodities now carried by water by cutting their rates 
to noncompensatory levels which they would have to do if they were 
to meet the water rates in view of the admittedly cheaper costs of 
water transportation. 

Of course, they could do this only by charging higher rates else- 
where in areas where there is no water competition. 

Therefore, on this reasoning, the only inheritors of present and 
future bulk commodity movements that fall to the exempt carriers 
at present low rate levels are the large common-carrier barge lines 
who were the original proponents of the repeal of the bulk exemp- 
tion. Hence it is incumbent upon this committee to inquire into 
the economic and financial adequacies of the large common carriers 
by barge who presumably would be benefited by section 14 and the 
implementation of this recommendation of the Presidential Advisory 
Committee. 

The statistical evidence of the prosperity and growth of large 
common-carrier barge lines in the period since the enactment of the 


Transportation Act of 1940 Ente that the stated rationale of the 


recommendation of the Presidential Advisory Committee is spurious 
and without factual basis. There is submitted as an exhibit here- 
with tables showing that the companies who were the original 
sponsors and supporters of this legislative proposal have become 
increasingly prosperous in the years in which they have operated 
under the Transportation Act of 1940 with the bulk commodity ex- 
emption. In terms of freight traffic carried, regulated tonnage, non- 
regulated tonnage, operating revennue, net operating revenue and 
surplus, the progress that has been made by these companies is 
amply reflected in these figures. 

he financial and economic progress of these large common- 
carrier barge lines shows that they do not need to acquire the addi- 
tional business now handled by the exempt carriers of bulk com- 
modities in order to maintain and extend their existing service. I 
challenge Mr. Weeks, Mr. Rothschild, Mr. Ray, or anyone else to 
examine these figures of the growth and prosperity of the large 
common-carrier barge lines in the period since the bulk commodity 
exemption was made law and then reassert in the light of the facts 
the “moonshine” that the bulk commodity exemption has “mitigated 
against the maintenance of a financially strong system of common- 
carrier transportation.” 

To hand over the charter rights to the future of this business to 
this small group of large and powerful companies by means of regu- 
lation and restrictive statutory and administrative Government 
action is not to serve the public interest in the maintenance of ade- 
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quate transportation facilities but to confiscate and give away to a 
monopoly or oligopoly that which private enterprise has created. 

After all, the true test of whether these common carrier barge lines 
represent a modernized and financially strong system of common- 
carrier transportation is whether or not they are able to buy new 
equipment and put it into service to replace outworn or obsolete 
equipment or to add to the volume of service that can be rendered. 
In this connection I wish to offer as an exhibit a recent article in the 
well-known financial weekly, Barron’s, for April 23, 1956, entitled 
“Barging Ahead.” This informative discussion of the growth and 
prosperity of the major common-carrier barge lines over whose finan- 
cial status the Presidential Advisory Committee professed concern is 
offered as an exhibit. I should like to quote a statement which I 
have every reason to believe is true which is carried in a box in this 
article, quoting from Capt. A. C. Ingersol, Jr., president of the Fed- 
eral Barge Lines, and one of the best informed men in the business, 
Captain Ingersol is quoted as follows: 

Today * * * every big common-carrier barge line * * * has on order every 
last barge and towboat it has been able to persuade a shipyard to book. Nearly 
every inland shipyard is booked right up to the limit. * * * of steel it can hope 
to get from the mills * * * I don't myself think the yards are going to catch 
up with the increasing demands the barge lines will make on them in the next 
10 years. 

Let me suggest that Secretary Weeks and his associates could better 
spend their time and energies in maintaining a modernized system 
of common-carrier transportation. If they stopped trying to dig 
legislative “bear traps” for the hundreds of exempt barge lines and 
their customers and spent these same energies in the Department of 
Commerce trying to assure adequate supplies of steel plate and other 
construction materials to the inland shipyards so that they can meet 
the requirements of the barge and towboat industry, including the 
very self-same big common carriers that are the object of such great 
concern, they would make a more valuable contribution to their stated 
objective. 

It has been argued by the proponents of this section 14 that regu- 
lated water carriers would appear at a distinct disadvantage in at- 
tempting to compete with exempt carriers who handle nothing but 
dry milk commodities; that the regulated carriers, among other things, 
must adhere to their published tariffs; and that it would also appear 
that unregulated carriers need only to inspect published tariffs in order 
to determine how low they must quote rates in order to bid success- 
fully for available traffic. Such claims of unfair competition be- 
tween the regulated carriers on the one hand and the exempt carriers 
on the other have a complete answer in the fact that under section 
303 (b) of the Transportation Act of 1940 any regulated water carrier 
may take advantage of the exemption and enter into competition for 
bulk business in exactly the same manner as the many hundreds of 
exempt carriers now engaged in it. In fact, many of them are so 
engaged at the present time and have often done so in the past. 

Decisions of the ICC hold that a given carrier may be regulated as 
to some of its transportation and exempt as to other transportation 
or it may be engaged in wholly exempt transportation as to one voy- 
age of a given vessel and regulated on the next voyage of the same 
vessel (cf. Columbia Transportation Co. Contract Carrier Applica- 
tion 250, ICC 635, 260 ICC 135). 
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Even with respect to dry bulk traffic handled by the regulated car- 
riers in the same tows with nonexempt commodities and therefore 
moved subject to tariff, these carriers are at liberty to reduce their 
rates, without restraint from the ICC and have frequently done so 
in order to recapture traflic lost to the exempt carriers. In any case 
it is only the influence of free competition among the exempt car- 
riers of these commodities that has maintained the rates at low levels 
which offer full benefit of cheap water transportation to the shipper 
and, therefore, to the public. 

Although Mr. Philip Ray, who appeared for the Department of 
Commerce, conceded that “regulated carriers are permitted to handle 
dry bulk commodities on an exempt basis” he went on to assert that 
“they encounter operating difficulties in conforming with the statutory 
requirement for segregating exempt and nonexempt commodities.” 
This feeble echo of the unsupportable statement in the Presidential 
Advisory Committee Report that “this procedure is often impossible” 
is nowhere supported by facts or even the assertion of facts. It must 
stand as an uninformed i ipse dixit. 

The fact is that the procedure whereby nonexempt carriers can ob- 
tain the full benefits of the exemption afforded the exempt carriers of 
bulk commodities by creating a separate tow to carry only the exempt 
commodities not numbering 1 more than three is never impossible ; in- 
deed, it is practiced constantly by the few large common carriers who 
in the past have advocated repeal of the exemption. Any water car- 
rier can enjoy this exemption at any time he chooses to operate a sepa- 
rate tow carrying not more than three dry bulk commodities and on 
exactly the same ‘terms as his competitors. The only possible reason 
for the claim of operating difficulties is that the large regulated car- 
riers have found it more profitable in most cases to ine lude the dr y bulk 
barge loads in their mixed tows than to handle them in separate tows 
as their exempt competitors must do. In other words, with capital 
resources limited as they are, the rate of return on their investment is 
greater when a barge is operated in the mixed tow than on an exempt 
basis. It is this fact that lies at the very bottom of the desire on the 
part of the large common carriers for repeal of the bulk exemption. 

To point to competition as giving the unregulated carrier a rate ad- 
vantage is to point to the benefits of such competition rather than to an 
evil. This is particularly so where any regulated carrier could have 
the same opportunity to haul on unpublished rates if he chose to oper- 
ate some of his equipment on the same basis as the exempt carriers, a 
right which is his any time he chooses to exercise it. In effect the 
proposal to remove the exemption is one which would force the pres- 
ently exempt carriers to operate on a regulated basis on terms that 
would give a distinct operating advantage to some of the present 
regulated carriers who have extensive common-carrier rights to carry 
nonbulk as well as bulk commodities in a mixed tow. 

To retain the present system means that all carriers can move dry 
bulk commodities on exactly the same competitive basis with no advan- 
tage adhereing to one as against the other. The change of law pro- 
posed would not cure operating inefficiencies involving smaller tows— 
as asserted by the Presidential . Advisory Committee Report—it would 
only enable the large regulated common carriers to capture the busi- 
ness now handled by hundreds of smaller carr iers, both contract and 
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common, and inherit all future business in this area by force of regula- 
tion and the operating advantage that the large common earriers would 
have under the new setup. That this would not provide better service 
to shippers but slower service—in direct opposition to the viewpoint 
expressed in the Presidential Advisory Committee Report—is attested 
by the fact that the shipping community is overwhelmingly, if not 
unanimously, opposed to the elimination of the exemption. 

Section 14 of H. R. 6141 is not designed to eliminate unfair competi- 
tion but to eliminate all competition in the movement of dry bulk com- 
modities on the inland waterways by concentrating it in a few hands. 

The only other asserted public-interest argument for repeal of the 
bulk commodity exemption is the highly generalized position of the 
ICC that “the public interest in stable, reasonable, and properly regu- 
lated rates is disregarded in the complete absence of control over a 
large part of the bulk carrying trade.” And the statement that “over- 
all regulation is not possible as long as bulk commodities can be moved 
by exempt carriers.” 

It is noteworthy that the adjective “low” is not included in the de- 
scription of rates that are in the public interest. Nowhere has the 
Commission complained or intimated that these rates are too high, or 
extortionate or unreasonable on the high side. Nor does the Commis- 
sion point to complaints of shippers that rates are not stable or reason- 
able which to a shipper means “low.” In essence, the Commission’s 
position, characteristic of all regulatory bodies, is that the rates cannot 
be in the public interest unless it (the Commission) has regulated them, 
thus ignoring the economic philosophy that is largely accepted by the 
rest of us that, where competition is effectively at work, it is the best 
regulator of charges to the buyer. In the absence of the presentation 
of any evidence that the shippers no longer have available to them a 
transportation service for dry bulk commodities at rates which reflect 
properly the low cost of transportation possible on water movements of 
these commodities, we can only conclude that the Commission somehow 
finds the public interest to require a higher level of rates in this area 
for the benefit of other media of transportation such as the rails and 
the regulated water carriers. 

Dr. Federick’s statement will show that the movement of dry bulk 
commodities on the waterways in recent years is characterized by 
greater stability and greater resistance to increased costs than is true 
of the regulated commodities moved by water. In the absence of per- 
suasive contrary evidence to the effect that rates for the movement of 
dry bulk commodities by water are unstable, and unreasonable on the 
high side, without any effective governor of competition, the Commis- 
sion’s position becomes one of proposing regulation for regulation’s 
sake. It is but one more example of the oft-repeated eer that 
the regulator becomes so obsessed with the virtues and merits of regu- 
lation that he ignores the virtues and merits of competition. 

If there were no effective competition to protect the shipper from 
unreasonable charges for the movement of dry bulk commodities by 
water, this committee would and should listen attentively to the request 
of the regulatory body for new authority. But given effective and 
dynamic competition among hundreds of water carriers for the move- 
ment of dry bulk commodities, this committee and the Congress, in 
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discharging their responsibility, must weight the advantages and dis- 
advantages of regulation. We submit that on the evidence to date no 
real advantage that reflects the public interest, as distinct from the 
private interests of certain of the competing carriers and the bureau- 
cratic interest of the ICC in more authority and power, has been shown 
ina removal of the extemption in section 303 (b) of the Transportation 
Act of 1940. We shall now turn to the other side of the coin and 
point up for the committee the way in which the public interest would 
be substantially damaged should the exemption be repealed. 


Vv. MANY SUBSTANTIAL PUBLIC INTERESTS WOULD BE DAMAGED SHOULD THE 
EXEMPTION FROM ICC REGULATION OF DRY BULK MOVEMENTS BY WATER 
BE REPEALED AS PROPOSED BY SECTION 14 IN H.R. 6141 


We shall now turn to my final point. 

Many substantial public interests would be damaged should the 
exemption from ICC regulation of dry bulk movements by water be 
repealed as proposed by section 14 in H. R. 6141. 


Damage to shipper interests 

I have pointed out previously why the repeal of this exemption will 
lead ultimately to the substitution of a regulated cartel for a system 
of free competitive enterprise in the transportation of bulk commodi- 
ties on our inland waterways. This proposition will also be the sub- 
ject of supporting technical testimony by the Honorable James K. 
Knudson, who will follow me as a witness. We submit that this very 
change in the structure and nature of the water-transportation in- 
dustry would be adverse to the public interest because we believe that 
anytime any substantial segment of our economy is forced to pass 
from a free competitive status into one characterized by the existence 
of only a few large companies regulated somewhat by the Government, 
the public interest suffers. 

Beyond the damage to the basic structure of our free enterprise 
economy, it is inevitable that those who are served, namely, the ship- 
ping community and the broad consumer interests which are the mar- 
ket for their products—the farmers, manufacturers using coal and 
chemicals, etc.—will be confronted by increased costs of water trans- 
portation of dry bulk commodities. We believe we are supported in 
our opinion by the attitude of the shippers who use this service, that 
the passage of this legislation would eventually result in increasing 
the charges for the movement of dry bulk commodities far beyond 
the scale that could be expected under existing nonregulated condi- 
tions. Dr. Federick’s statement will have an important bearing on 
this aspect, taking this statement out of the realm of conjecture and 
judgment and showing it to be based on a solid foundation in fact, as 
revealed in the comparative rates in movements by water of recent 
years of regulated and nonregulated commodities. 

Several factors can be pointed up in explaining why this is so. They 
are summarized in my written statement. First, the very elimination 
or restriction of competition is likely to result in increased rates or 
prices for the service. This is true if we are to believe any of our sub- 
stantial body of econornic theory and experience. ; 
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Second, the impairment of present coordination and flexibility in 
in achieving the most efficient use of equipment owned by the water 
carriers and shippers and for seasonal movements would be inhibited 
by the emergence of regulation. There are vital factors in the present 
low-cost structure which underlies the rates for dry bulk movements 
on an exempt basis. 

Third, the emergency of regulation would tend to inhibit and deter 
the rapid progress in technological development in equipment and 
techniques of service. This progress has contributed greatly to main- 
taining the low-cost structure of rates for dry bulk water shipments 
and increasing the efticiency of the operators. Is the incentive in this 
direction provided by competition likely to be replaced adequately 
by the activities of a few Government employees located in the Bureau 
of Water Carriers in the Interstate Commerce Commission ? 

Finally, the so-called rate regulation by the ICC which, under exist- 
ing law, tends to legalize agreement among established carriers, could 
be expected to effect an acceleration in both costs and rates of water 
movements of dry bulk commodities. 

Confronted by these circumstances which, if not accepted by those 
in responsible positions in the executive and legislative branches of 
the Government, are nonetheless accepted by the shipping community, 
the removal of this exemption would induce the larger and more 
powerful shippers of dry bulk commodities to resort to private trans- 
portation on the waterways in order to preserve as much of the ad- 
vantage of cheap water transportation as possible. This course would 
be adopted by many in preference to buying transportation in a mar- 
ket they would expect to be characterized by increased rates that re- 
sulting monopolization would eventually entail. 

But many smaller industrial shippers currently enjoying the ad- 
vantages of bulk-exempt movements on the inland waterways could 
not effectively manage or are not financially able to acquire and oper- 
ate their own private water transportation systems. Many more 
smaller concerns who are every month taking advantage of the posi- 
tion acquired by their larger and more farsighted competitors in lo- 
cating plants on the inland waterways would also find the outlook 
less promising. As a result, these smaller shippers, who would be un- 
able to provide their own private system, would suffer the most and 
be at a greater competitive disadvantage. Their only recourse would 
be to pay the rates determined by the large, established common car- 
riers, if they are currently located on the inland waterways, or to pass 
up the opportunities and incentives for taking advantage of this cheap 
transportation, if they are not. 


2. Economic injury to existing industries and communities on the in- 
land waterways system 

Another economic consequence of a repeal of the exemption will be 
substantial injury to the existing industrial future of a number of 
businesses already located on the inland-waterways system who re- 
quire cheap transportation of dry bulk commodities to maintain their 
competitive position in national or world markets. It will materially 
lessen the natural and inherent values of the available lands along 
the system for otherwise favorable location of industrial plants. Re- 
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peal of the exemption will serve as a deterrent to expanding operations 
or location of new business on the inland waterways; a phenomenon 
which is of great importance in the current economic development 
of this decade. Both existing industries and communities in which 
they are located will be deprived of the natural economic advantage 
that their location provides unless the present system of free compe- 
tition in the transportation of bulk commodities is maintained. 


3. The proposed repeal of section 303 (b) will result in discrimination 
against communities and industries along the inland w aterways 

Not only would the proposed repeal take away a natural economic 
advantage that communities and industries presently located on the 
inland waterw aysenjoy. It will also result in a discrimination against 
transportation on the inland waterways and against communities, 
shippers, and carriers using such waterways by placing dry bulk 
movements on the inland waterways under regulation while leaving 
that transportation on the Great Lakes free and exempt. At least so 
the latest official position of the spokesman for the Department of 
Commerce would have it, referring to Mr. Ray’s statement before 
this committee in answer to questions that it was not now the intention 
of the proposers of H. R. 6141 to remove the exemption from regula- 
tion enjoyed by carriers on the Great Lakes. 

Even the ICC would condemn this feature of the legislation as it 
must to be consistent with the legislative history of the exemption. 
The committee’s attention in this connection is directed to the report 
of the ICC of March 23, 1955, on 8S. 951, which was incorporated by 
reference in its letter to this committee of December 22, 1955, com- 
menting on section 14 of H. R. 6141. 


4. Injury to exempt carriers and regulated carriers with limited oper- 
ating rights. 

In keeping with our belief that the public interest is closely equated 
to the shipping community and the broad national economy of which it 
is a key part and to the welfare of the geographic areas which our 
waterways serve, we are not here to urge this committee to reject 
or accept section 14 on the basis of what it does to our members as 
water carriers. We believe that the transportation industry exists to 
render its service to the overall economy and that the interests of indi- 
vidual carriers are secondary and more remote from the public inter- 
est than the interests of those who use and depend upon the transpor- 
tation service. 

But, a great deal of the argument about section 14 and the repeal 
of the bulk commodity exemption used by those who would favor it 
seems to be premised upon a desire to “be kind to the railroads” or 
“be kind to the regélated common carriers.” 

As chairman of the Waterways Council Opposed to Regulation Ev- 
tension I am here to raise a small voice to say “don’t forget the hun- 
dreds of small exempt water carriers and the dozens of regulated water 
carriers who have very limited operating rights.” For they are going 
to be seriously damaged by the repeal of the dry bulk ‘exemption. 
When it is proposed that some group or individual concern will be 
helped by the passage of a law it is always well to look to see who 
is going to be hurt. 
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The shippers who use barge-line service for the movement of dry- 
bulk commodities will tell you how they will be hurt. We agree with 
them and think their case should receive a priority of consideration. 
Representatives of the communities along the inland waterways will 
be heard from as to how they expect to be hurt. We agree with them 
and have tried to point out the damage to these public interests that 
would result from enactment of section 14. 

In conclusion may we be permitted to venture a few observations 
on how the classes of carriers I represent will fare if the exemption 
accorded by section 303 (b) is repented, 

As has been previously indicated, the existing exempt carriers 
would be frozen in future operations, for all practical purposes, to 
the narrow confines of their existing movements. The opportunities 
for further growth and development through the acquisition of new 
operating rights over and above the existing ones accorded by the 
so-called grandfather clause would be very hypothetical and con- 
jectural. 

The efforts of small presently exempt carriers to obtain additional 
operating rights would be confronted by the legal and administrative 
difficulties of proving convenience and necessity against the opposition 
of those who have the operating rights plus, presumably, the rail- 
carrier intervenors. How formidable this opposition would be in 
the light of present practice as exemplified by the law and procedures 
of the ICC will be developed in detail by Mr. Knudson. 

When a business cannot grow or expand and is forced by law to 
stand still, it is predestined for merger, consolidation, or failure. This 
likelihood is intensified in this situation by the fact that H. R. 6141 
would give to the very highly prosperous and well-certificated common 
carriers, who already carry substantial amounts of nonbulk traffic, 
a discriminatory and unfair competitive advantage. The extension of 
regulation to cover bulk movements on the same basis as mixed move- 
ments would enable the large common carrier barge lines to injure or 
drive out of business the smaller water carriers who could only qualify 
to carry dry-bulk commodities along the limited routes on ahah they 
operated at the date of enactment or the date fixed by the grandfather 
clause. 

Confronted by this inability to grow and forced to stand still and be 
picked off in due course by their larger competitors, the obvious re- 
course of the many hundreds of exempt contract carriers and smaller 
common carriers would be to sell out their equipment to shippers or 
effect a sale of their business to one of the larger well-certificated com- 
mon carriers in an unfavorable bargaining atmosphere. The other 
alternative would be failure, bankruptcy, receivership, and enforced 
consolidation via the auction block, or, at the very best, a state of 
commercial rigor mortis. 

CONCLUSION 


In closing my part of this presentation, I urge your committee to 
make a firm and definitive decision on section 14 of H. R. 6141 and the 
related or subsidiary sections which include sections 13, 16, and 18. 
For over 2 years those who ply the inland waterways exempt from reg- 
ulation, their shipper customers and potential customers and the com- 
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munities and areas served have operated with a sword of Damocles 
suspended over their heads in the form of S. 3111 introduced in the 
83d Congress and 8S. 951 and now section 14 of H. R. 6141 in the 84th 
Congress. 

This is the first occasion since 1940 on which an appropriate com- 
mittee of either House of Congress has held hearings and received 
testimony of those interested, pro and con, on this proposal to repeal 
the dry-bulk exemption. I would hope and request that your commit- 
tee will see fit, in whatever report it may choose to issue or course of 
action it may decide to adopt, to declare itself in favor of reaffirming 
the wise course on this point the Congress chose in 1940 after 7 years 
of consideration of the same question. The reasons that applied then 
to that decision apply with greater force today because our experience 
in utilizing freedom and competition on the waterways has proven out 
in the intervening years to be in the public interest. 


(The exhibits referred to by Mr. Wright follow :) 


WATERWAYS COUNCIL OPPOSED TO REGULATION EXTENSION 
RESOLUTION 


Whereas there has been introduced in the United States Senate a bill (S. 3111) 
the principal purpose of which is to withdraw from carriers of bulk commodities 
on the inland waterways of the United States the exemption from Federal regu- 
lation now contained in section 303 (b) of the Interstate Commerce Act; and 

Whereas an organization designated as the Waterways Council Opposed to 
Regulation Pxtension has been duly and unanimously constituted at a meeting 
held this day, March 17, 1954, at St. Louis, Mo.; and 

Whereas the undersigned are assembled in emergency meeting because of the 
grave seriousness of the proposed extension of regulation as provided in S. 3111 
and the great injury which adoption of that bill would cause to shippers, com- 
munities, and to the exempt carriers of bulk commodities: Be it 

ResoWwed, That the undersigned go on record as opposing S. 3111 for the 
following reasons: 

1. The bill proposed is special legislation which would benefit only a small 
number of highly prosperous common carriers by restricting and injuring their 
competitors. 

2. The bill proposed would work substantial injury to a large number of 
American industries. 

3. The bill proposed would materially lessen or destroy the special value of 
favorable geographical location of industrial plants on our inland waterways, 
with serious injury not only to the industries affected but to the communities 
favored by location on the waterways which have sought and obtained industrial 
plants in reliance upon their natural advantages. 

4. The bill proposed is designed to benefit a few carriers by increasing the 
charges of their competitors, contrary to the public interest. 

5. The bill proposed would cause unconscionable discrimination against trans- 
portation on the inland waterways and against the communities, shippers, and 
earriers using such waterways, and would confer an unfair and preferential 
advantage on communities, shippers, and carriers enjoying the benefit of bulk 
carrier transportation on the Great Lakes and in the coastwise trades. 

6. The bill proposed would increase private transportation on the inland 
waterways, to the great injury of the water carriers. 

7. The investment of billions of dollars in plants and facilities will be im- 
periled because such investments were made in reliance upon a firm congressional 
policy which has now been in effect for 14 years; and be it further 

Resolved, That because of the grave public injury which S. 3111 would cause, 
an urgent request be made to the Committee on Interstate and Foreign Com- 
merce of the United States Senate for a public hearing on this matter, with not 
less than 90 days allowed for the work necessary to prepare our evidence; and 
be it further 
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Resolved, That copy of this resolution be sent to the President of the United 
States, to the Secretary of Commerce of the United States, and to each Member 
of the United States Senate. 


WATERWAYS COUNCIL OPPOSED TO REGULATION EXTENSION 
RESOLUTION 


Whereas there has been introduced in the United States Senate a bill (S. 
951) the principal purpose of which is to withdraw from carriers of bulk com- 
modities on the inland waterways of the United States the exemption from 
Federal regulation now contained in section 303 (b) of the Interstate Commerce 
Act; and 

Whereas an organization designated as the Waterways Council Opposed to 
Regulation Extension was duly and unanimously constituted at a meeting held 
March 17, 1954, at St. Louis, Mo.; and 

Whereas said council, the undersigned, are assembled in emergency meeting 
on this 7th day of February 1955, because of the grave seriousness of the pro- 
posed extension of regulation as provided in 8. 951 and the great injury which 
adoption of that bill would cause to shippers, communities, and to the exempt 
carriers of bulk commodities: Be it 

Resolved, That the undersigned go on record as opposing S. 951 for the fol- 
lowing reasons: 

1. The bill proposed is special legislation which would benefit only a small 
number of highly prosperous common carriers by restricting and injuring their 
competitors. 

2. The bill would make less available to the shippers of the Nation the great 
national resource of low-cost bulk transportation by water. 

8. The bill would ignore the experience of the last 15 years since the enactment 
of the Transportation Act of 1940 under whose provisions including the exemp- 
tion provisions all inland water transportation and all inland water shippers 
have greatly benefited and prospered. 

4. The bill proposed would work substantial injury to a large number of 
American industries. 

5. The bill proposed would materially lessen or destroy the natural value of 
favorable geographical location of industrial pants on inland waterways with 
serious injury not only to the industries affected but to the communities located 
on the waterways which have sought and obtained industrial plants in reliance 
upon their natural advantages. 

6. The bill proposed would cause unconscionable discrimination against trans- 
portation using such waterways and would confer an unfair and preferential 
advantage on communities, shippers, and carriers enjoying the benefit of bulk- 
carrier transportation on the Great Lakes and in the coastwise trades. 

7. The bill proposed is designed to benefit the few carriers by increasing the 
charges of their competitors contrary to the public interest. 

8. The bill proposed would increase private transportation on the inland water- 
ways to the injury of the shipping public which depends upon a general offering 
of transportation service at a low cost. 

9. The investment of billions of dollars in plants and facilities will be imperiled 
because such investments were made in reliance upon a firm congressional policy 
which has now been in effect for 15 years; and be it further 

Resolwed, That because of the grave public injury which 8S. 951 would cause, 
an urgent request be made to the Committee on Interstate and Foreign Com- 
merce of the United States Senate that this bill not be reported without public 
hearings and that if such are held, the date thereof be announced not less than 
90 days in advance to afford opportunity for the preparation of evidence upon 
the question; and finally, be it 

Resolved, That a copy of this resolution be sent to the President of the United 
States, to the Secretary of Commerce of the United States, and each Member 
of the United States Senate. 
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Number of regulated and unregulated inland waterway barge and towing vessel 
operators and their floating equipment 





Certificated common carriers: 
American Barge Line Co.!__ 
Arrow Transportation Co.! 
CO BNE itd aetitenbnencss 
Dixie Carriers !__........-- 
Gulf-Canal Lines ! 

John I. Hay Co.! 


Mississippi Vallery Barge Line C Se 


Union Barge Line Cor.!.__._......__- 
fe Se ee eee 
Pere ian as ho hs oc ck 2 


Total of above carriers _ _ 
Average per carrier 


All other certificated common carriers. _- 


Average per carrier 


Total certificated common carriers 
Average per carrier 
Regulated common carriers. - -- 
Average per carrier___.......-- 
Exempt contract carriers ____-- 
Average per carrier 


| 
| 


| 
Number | | 
of com- | Towing | 
mon car-| vessels 

riers | 


_ 


- tS 
SNK ROS 


Barges 


24 
19 
23 


Total 
vessels 


| 


5 | 


55 


448 | 


246 
7 


18 





87 
8.7 
639 
4.2 
716 | 
4.4 
95 | 
2.3 | 
2, 624 
2.6 
854 


1, 113 | 
111.3 | 
1, 552 | 
10. 1 | 


2, 665 


16. 3 
675 
16. 5 


6, 172 


6.1 


4,692 | 


1, 200 
120 
2, 181 
14.2 


3, 381 

20.7 

770 

18.8 

8, 796 

| 8.7 
5, 546 


Private carriers ame ah . | 
Average per carrier Wicoeeiin acne a J : 1.6 9.0 10.6 


Total all carriers 4, 289 14, 204 | 18, 493 


Average per carrier a: 2.5 8.2 10.7 
| 


1 These caiieaneinanel are the only ones listed as members of the Conference For Dry Bulk eentetinn which 
in the past, before the introduction of H. R. 6141, and the other omnibus transportation bills, favored the 
extension of regulation to the water movement of dry bulk commodities presently exempt under sec. 303 (b) 
of the Interstate Commerce Act. 


Sources: Transportation series 3, 4 and 5, 1954, issued by the United States Corps of Engineers. Cer- 
tificates and permits of the Interstate Commerce Commission, April 30, 1955. 


ExHIsit 3 


ANALYSIS OF LEGISLATIVE History or Section 303 (b) OF THE TRANSPORTATION 


AcT oF 1940 


Attached as an appendix is a chronological account of the more important 
steps in the development of the bulk exemption in the Transportation Act. From 
this account certain relevant points stand out: 

(1) The exemption of the transportation of bulk commodities by water from 
the general scheme of regulation was a thoroughly and carefully considered 
step. 

The exemption was based on the principle that enterprise and competition 
in transportation on the waterways were to remain free except to the extent 
that the public interest required regulation. 

(3) The exemption was accordingly based upon the determination that there 
was no substantial competition between bulk transportation on the waterways 
or any transportation by rail, and that, therefore, the exemption did not place 
the regulated carriers under unfair competitive disadvantage. 

(4) The reasons for the bulk exemption extend as much to the inland waterways 
as to.the Great Lakes and coastwise traffic. 

1. The exemption of the transportation of bulk commodities by water from 
the general scheme of regulation was a thoroughly and carefully considered 
step. 

(a) The 1934 and 1935 reports of the Federal Coordinator of Transportation, 
Commissioner Joseph B. Eastman, recognized the difference between bulk trans- 
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portation by contract carrier and ordinary common carriage by water, although 
the bills proposed by the Federal Coordinator did not specifically reflect this 
distinction (report of Federal Coordinator of Transportation, Regulation of 
Transportation Agencies, Mar. 10, 1934, S. Doe. 152, 73d Cong., 2d sess., pp. 5, 
10, 12 and appendix F; report of Federal Coordinator of Transportation, Trans- 
portation Legislation, Jan. 30, 1935, H. Doc. 79, 74th Cong., Ist sess., p. 17 and 
appendix VI). 

(6) When, however, the Coordinator’s proposed legislation was introduced in 
the Senate as S. 1632, 74th Congress, it met criticism from this point of view, to 
the extent that the Senate committee, upon reporting it to the Senate recom- 
mended an administrative exemption based, among other things, upon shipment 
in bulk (hearings before the Committee on Interstate Commerce of the United 
States Senate on S. 1632, 74th Cong., Ist sess., To Amend the Interstate Com- 
merce Act, pt. II, pp. 609-1344; S. Rept. 925, 74th Cong., 1st sess., June 21, 1935, 
p. 2; Congressional Record, July 3, 1935, pp. 10692-10693). 

(c) The exemption recommended by the Senate committee as an amendment 
to S. 1632, 74th Congress, was included in the bill introduced by Senator Wheeler 
of the Senate committee in the following Congress as S. 1400, 75th Congress. The 
same bill was introduced in the House by Congressman Ramspeck as H. R. 5719, 
75th Congress. 

(d@) The Federal Coordinator of Transportation approved the amendments 
made by the Senate committee to S. 1632, including the bulk exemption, in the 
report of the Coordinator in January 1936 (report of Federal Coordinator of 
Transportation, Jan. 21, 1936, H. Doc. 394, 74th Cong., quoted in hearings before 
the Committee on Merchant Marine and Fisheries of the House of Representa- 
tives, 75th Cong., 1st sess., on H. R. 3615, Regulation of Water Carriers, March 15 
and 16, 1937, p. 18). 

(e) The Interstate Commerce Commission approved S. 1632 as thus amended 
and the subsequent bills (S. 1400 and H. R. 5719, 75th Cong.) reflectintg the amend- 
ments to S. 1632 (ibid.). 

(f) The bill sometimes called the railroad bill as reflecting the proposals of 
the Committee of Six (H. R. 4862, 76th Cong.) contained a slightly revised pro- 
vision for the same type of exemption (hearings before the Committee on Inter- 
state and Foreign Commerce of the House of Representatives on H. R. 3521 and 
H. R. 4862, 76th Cong., Ist sess., pt. IV). 

(9) This type of exemption, still an administrative exemption, was considered 
at length by witnesses appearing in the course of the hearings of the House com- 
mittee on H. R. 4862 (ibid.). 

(h) The exemption in the revised form in which it had appeared in H. R. 
4862 was included in the bill introduced by Senator Wheeler as 8S. 2009 of the 
76th Congress. 

(i) The House committee made the bulk exemption into a legislative exemp- 
tion and included it in approximately its present form in the bill which it 
recommended as a substitute for S. 2009 on July 18, 19389 (H. Rept. 1217, 76th 
Cong., 1st sess., July 18, 1939). 

(j) As thus formulated by the House committee, the bulk exemption was 
referred to specifically in the House committee report on S. 2009, where it was 
discussed at considerable length (H. Rept. 1217, 76th Cong., 1st sess., July 18, 
1939, pp. 4, 7, 8, 20,21). . 

(k) A debate on the House substitute bill followed, which lasted for 5 days 
(July 21, 22, 24, 25, and 26, 1989). In the course of this debate the bulk exemp- 
tion was referred to at least twice (Congressional Record, July 22, 1939, pp. 
9709 and 9750). 

(1) A slight change was made in the bulk exemption by the conference com- 
mittee and, as a result, the bulk exemption was again discussed in the first con- 
ference report (H. Rept. 2016, 76th Cong., 3d sess., pp. 77, 78). 

(m) Since the House rejected the first conference report, the bill went back 
again to conference, and the comments on the bulk exemption which appeared in 
the first conference report were repeated in the second conference report (H. 
Rept. 2837, 76th Cong., 3d sess., Aug. 7, 1940, pp. 83-84). 

(n) In the debate on the conference report which followed in the Senate the 
bulk exemption was specifically referred to. Finally, after the conference report 
was accepted by the Senate, Senator Wheeler inserted in the Congressional 
Record a statement in explanation of the bill which included comments on the 
bulk exemption (Congressional Record, Sept. 6, 1940, p. 11615, Sept. 9, 1940, p. 
11768). 
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From this account, it appears that the bulk exemption was considered over 
the course of many years by committees and Members of Congress. Although 
the exemption originally was proposed as a matter to be handled by administra- 
tive action of the Interstate Commerce Commission, and was changed to a legis- 
lative exemption only in 1939, the subject of the exemption was obviously con- 
sidered of great importance by the committees and interested Congressmen and 
the adoption of section 303 (b) in its present form was made after full con- 
sideration and clear understanding of the purpose of and reason for the provision. 

2. The exemption was based on the principle that enterprise and competition 
in transportation on the waterways were to remain free except to the extent 
that the public interest required regulation. 

This position was recognized as early as 1934, when the Federal Coordinator 
of Transportation stated : 

“It is clear that no regulation or restrictions should be imposed upon any form 
of transportation merely for the purpose of benefiting some other form of trans- 
portation. The test must be the public interest” (report of the Federal Coordi- 
nator of Transportation, Regulation of Transportation Agencies, 8. Doc. 152, 
73d Cong., 2d sess., p. 5). 

The public interest referred to is the maintenance of a nondiscriminatory trans- 
portation service. Such purpose justifies regulation of carriers in two ways: 

(1) To require that shippers be afforded nondiscriminatory transportation 
service. 

(2) To protect regulated carriers against unfair unregulated competition. 

In the case of contract carriers on inland waterways, there was no demand 
from shippers for protection against discrimination. Thus the position of the 
members of the Transportation Conference of 1933-35 was stated as follows in 
the Senate committee hearings on S. 1632, 74th Congress, 1st session, at page 
1330: 

“The general purpose of the conference discussion was to the effect that there 
appears to exist no necessity for the regulation of the rates or quantity of service 
offered by the contract carriers of full cargoes of bulk commodities on the Great 
Lakes, and that further investigation might possibly show a similar situation 
as regards such contract carriers on the coastal waterways and inland rivers.” 

The participants at this transportation conference included the following, 
some of whom obviously represented shippers’, as distinguished from carriers’, 
interests : 

National Association of Manufacturers 
Canal Carriers Association, Inc. 
American Transit Association 
National Highway Freight Association 
Association of American Railroads 
American Iron & Steel Institute 
American Bankers Association 

. Security Owners Association 
National Association of Mutual Savings Banks 
National Industrial Conference Board 
Railway Businessmen Association 
Grain & Feed Dealers National Association 
Institute of American Meat Packers 
American Short Line Railroad Association 
Associated Regulated Lake Lines 

It was, therefore, only on the second basis referred to above that regulation 
could be demanded. As the Federal Coordinator of Transportation said in his 
1935 report: “So far as regulation is directed against private and contract 
operators, it should be for the chief purpose of protecting the common carrier 
against unfair and demoralizing competition.” (Report of Federal Coordinator 
of Transportation on “transportation legislation,” Jan. 30, 1935, H. Doc. No. 89, 
74th Cong., Ist sess., p. 17.) 

The importance of keeping water transportation as free of regulation as 
possible was stressed by a representative of the port of New Orleans in testimony 
in 1935 on the pending water carrier bill, S. 1632, 74th Congress, 1st session. 
Rene A. Stiegler, executive general agent, board of commissioners of the port of 
New Orleans, La., said: 

‘No great transportation system of water transportation can grow unless it 
has plenty of freedom” (p. 707). 
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“It appeared to me that regulation on the Mississippi River would give those 
people who are seeking regulation a tremendous advantage, in that it would 
practically run the contract carrier out of business” (p. 709). 

“The issuance of certificates of necessity and convenience would tend to give 
the water carriers in operation now the same amount of monopoly that the 
railroads used to have” (p. 710). 

“The more competition you have the more you can disseminate your farm 
products all around through the world markets” (p. 710). 

8. The exemption was accordingly based upon the determination that there 
was no substantial competition between bulk transportation on the waterways 
and package transportation on the waterways or any transportation by rail, 
and that, therefore, the exemption did not place the regulated carriers under 
unfair competitive disadvantage. 

As stated above under point 2, the Federal Coordinator of Transportation justi- 
fied regulation of contract carriage by water only to the extent that it was 
necessary to protect common carriers against unfair and demoralizing competi- 
tion. In hearings before the Senate committee on 8S. 1632, 74th Congress, 1st 
session, the Coordinator stated, in reference to the contract and private carriers 
who were not to be exempted from regulation— 

“The regulation of these contract carriers and the private carrier is directed 
toward that end, namely, the protection of the common carrier against unfair 
competition practices” (p. 648). 

On the other hand, with respect to contract and private bulk carriers, he said— 

“Take the situation on the Great Lakes. There at the present many boats which 
are controlled by industries, which are operating on the Great Lakes in the 
haulage of iron ore, for example. They may carry back coal for others on the 
return trip. Occasionally they may haul a’cargo of grain. These boats are not 
competitive with the railroad in any substantial sense, because they operate so 
cheaply over those long water distances that the railroads could not hope to 
compete. Nor are they competitive in any substantial way with the common 
carriers operating on the Great Lakes who confine themselves largely to package 
freight. So long as a situation of that kind exists, where there is no apparent. 
need for public regulation, the Commission should be in a position to relieve 
such carriers from unnecessary burdens * * *” (pp. 648-649). 

And again: 

“But personally, so far as I know anything about the situation [on the Great 
Lakes] if those contract vessels confine themselves to bulk cargoes, such as 
iron ore, grain, and coal, it does not seem to me that they are a demoralizing 
influence upon any form of common carriers, either the railroads or the common 
carrier boats” (p. 650). 

The original recommendation was to extend the regulatory authority of the 
Interstate Commerce Commission over all contract carriers but to have the 
Commission use the authority sparingly. 

In the course of considering legislation, however, the Senate Committee on 
Interstate Commerce concluded that regulatory authority over most contract 
earriage by water was unnecessary and therefore on this basis, unjustified, and 
it amended the bill of the Coordinator to provide that noncompetitive carriage 
should be excluded from regulation and that the Commission should proceed 
to determine what transportation should thus be excluded. (S. Rept. 925, 
74th Cong., 1st sess., June 21, 1935, p. 2; see Congressional Record, July 3, 
1935, p. 10692, and July 8, 1935, p. 10738.) 

The amendment proposed by the committee specifically referred to the factor 
of shipment in bulk as one of the possible factors in making contract carriage 
noncompetitive with common carriage. 

This reasoning and the language of the Senate committee were followed in 
several subsequent bills down to the summer of 1939 (S. 1400 and H. R. 5719, 
75th Cong., 1st sess.; and H. R. 4862 and S. 2009, 76th Cong., 1st sess.). 

At that time, after having listened to testimony of representatives of inland 
water carriers and shippers, the House committee evolved an exemption for bulk 
transportation which was automatic and required no finding by the Commis- 
sion. This was a provision almost identical with section 303 (b) as it stands 
today. ’ 

The House committee, in explaining this provision in its report, said: 

“The bulk-carrier exemption in section 303 was given water transportation 
on the theory that such transportation is not substantially competitive with 
land transportation * * *,” 
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“The substitute bill gives the unqualified exemption, above referred to, on the 
theory that the water carriers, given this privilege, can carry such cargo at such 
low cost that the transportation is not substantially competitive with common 
carriers by water or with land transportation * * *.” 

“Subsections (b), (c), and (e) [of sec. 303] relate to exemptions in the case 
of contract carriers. Very painstaking consideration was given to the working 
out of these exemptions. Every effort was made to avoid imposing unnecessary 
regulation on carriers of this type which have never before been regulated, and 
at the same time to insure that the exemptions did not result in regulating car- 
riers .being. subjected to unfair competitive disadvantages” (House Rept. No. 
1217, 76th Cong., 1st sess., July 18, 1939, pp. 4, 8, 20). 

In debate in the House, Congressman Halleck said: 

“Why were bulk carriers by water exempted? They were exempted because 
everyone recognizes that their carriage is so cheap that they are not in any sub- 
stantial competition with any carrier’ (Congressional Record, July 22, 1939, p. 
9709). 

And Congressman Hinshaw said: 

“As far as bulk carriers are concerned, those hauling sand and gravel, coal, 
oil, and similar materials in rough bulk, it was thought that those commodities 
were of such a nature that the handling of such cargoes was not competitive, con- 
sequently they were left out. In this bill we are interested in competition” 
(Congressional Record, July 22, 1939, p. 9750). 

From this review, it appears that Congress considered regulation of water 
carriers justified only to the extent that it would protect common carriers against 
demoralizing competition, and it also is clear that Congress considered bulk 
transportation to be so entirely different in its range of costs from package 
transportation by common carriers by water or any transportation by rail as to 
be an entirely different field of competition. Thus, protection of common car- 
riers, by water or by rail, could not itself justify regulation of bulk transporta- 
tion by water. 

4. The reasons for the bulk exemption extend as much to the inland waterways 
as to the Great Lakes and coastwise traffic. 

While the most striking example of cheap bulk transportation may be found 
in the Great Lakes carriers of iron, oil, limestone, coal, and grain, the same rea- 
sons for exemption apply to bulk transportation on the Mississippi River system. 

Bulk transportation normally involves special equipment, mechanical handling, 
more or less continuous operation, a limited number of stops on a voyage, all 
of which contrast with package transportation, making for far cheaper opera- 
tion. As contrasted with rail transportation, water carriage, in general, is 
inherently cheaper. 

These considerations apply on the inland waterways as well as on the Great 
Lakes. That Congress recognized this fact is shown by the unlimited scope of the 
bulk exemption in section 303 (b), as contrasted with the exemption limited to 
international waterways such as the Great Lakes in section 308 (c). 

That these were intended to be two separate exemptions is indicated, not only by 
the form of the statute, but by statements of Congressmen responsible for the 
legislation. 

Thus, Representative Halleck discussed these two exemptions as separate pro- 
visions in the following statement in the House: 

“Why. were bulk carriers by water exempted? They were exempted because 
everyone recognized that their carriage is so cheap that they were not in any sub- 
stantial competition with any carrier. Why did we exempt the bulk carriers on 
the Great Lakes, and incidentally their exemption goes no further than the gen- 
eral exemption for all bulk carriers? Because we recognized that the lake 
carriers carry traffic 70 percent of the miles in many cases in joint operations with 
the railroads for 30 percent of the revenue. They are not in direct competition 
with the railroads. However, they are in direct competition with the Canadian 
carriers that have grown in importance to almost 50 percent of the traffic on the 
Great Lakes—Canadian carriers, who by their own Canadian shipping act are 
exempted from regulation * * *” (Congressional Record, July 22, 1989, p. 9709). 

So also did Representative Hinshow in the following passage : 

“Mr. HInsHaw. * * * As far as the bulk carriers are concerned, those hauling 
sand and gravel, coal, oil, and similar materials in rough bulk, it was thought 
that those commodities were of such a nature that the handling of such cargoes 
was not competitive, consequently they were left out. In this bill we are 
interested ip competition.” 
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“Mr. Donprero. As it relates to the Great Lakes, is it not also true that the 
Canadian commerce is unregulated and that we could not compete with them 
unless our own Great Lakes traffic were also left unregulated ? 

“Mr. HINsHAW. I may say to the gentleman from Michigan that the Canadian 
commerce is regulated except for bulk carriers. Bulk carriers are excluded 
from Canadian regulation, and we have excluded American bulk carriers on the 
Great Lakes from this regulation * * *” (Congressional Record, July 22, 1939, 
p. 9750). 

Senator Wheeler also recognized that section 303 (b) had a wider application 
than the Great Lakes exemption of section 303 (c). He said: 

“These amendments are as follows: Section 303 (b) exempts transportation 
by a water carrier of commodities in bulk when the cargo space of the vessel is 
being used for the carrying of not more than three such commodities. Section 
803 (c) exempts contract carriers by water of commodities in bulk in a nonocean- 
going vessel on a normal voyage during which not more than three such com- 
modities are transported and the vessel passes through waters made international 
for navigation purposes by any treaty. This is the exemption which covers the 
Great Lakes contract carriers. These contract carriers are in competition with 
Canadian or other foreign ships” (Congressional Record, Sept. 9, 1940, p. 11768). 

Senator Reed, in discussing section 303 (b), indicated specifically its applica- 
tion to river traffic, saying: 

“We went further. On the Great Lakes there is what is known as bulk trans- 
portation. Such transportation 1n the main consists of coal which goes up the 
lakes, and steel, iron ore, grain, and limestone, which comes down. With rela- 
tion to that transportation, we said : 

“ ‘Nothing in this part shall apply to the transportation by a water carrier of 
commodties in bulk when the cargo space of the vessel in which such commodities 
are transported is being used for the carrying of not more than three such com- 
modities. This subsection shall apply only in the case of commodities in bulk 
which are (in accordance with the existing custom of the trade in the handling 
and transportation of such commodities as of June 1, 1939) loaded and carried 
without wrappers or containers and received and delivered by the carrier with- 
out transportation mark or count.’ 

“To help the river carriers, which use barges, we put in this sentence: 

“*For the purpose of this subsection, two or more vessels while navigating as 
a unit shall be considered to be a single vessel.’ 

“TIT do not know what more we could do” (Congressional Record, Sept. 6, 1940, 
p. 11615). 

As will be seen, several of these statements refer to the consideration that 
American bulk carriers on the Great Lakes are in competition with Canadian 
bulk carriers, and that the latter are unregulated. By some Congressmen this 
fact was evidently regarded as a separate reason for exempting the Great Lakes 
bulk carriers. And this consideration probably explains the presence in the 
statute of the unnecessary section 303 (c), which, though limited to the Great 
Lakes, actually gives an exemption no broader than section 303 (b). 

The existence of this unregulated Canadian competition, however, should on 
any logical basis be recognized as justifying the exemption of bulk transporta- 
tion on large parts of the Mississippi River system. As various witnesses testi- 
fied before the House committee, the shipment of grain and coal in bulk on the 
Great Lakes is competitive with such shipments on the Mississippi River system. 
Changes in rates on the Great Lakes affect the flow of grain down, and coal up, 
the Mississippi. Thus, if Mississippi carriers were to be regulated, they would 
be at a competitive disadvantage with unregulated carriers on the Great Lakes, 
whether of American or Canadian nationality. 

The testimony referred to follows: 

C. E. Childe, chairman, traffic committee of Mississippi Valley Association: 

“Section 2 dealing with scope and application. 

“Paragraph (5) in this section, which provides that the act shall not apply 
to interstate contract carriers by water, which by reason of the inherent nature 
of the commodities transported, requirement of special equipment, shipment in 
bulk, is not actually and substantially competitive with transportation of inter- 
state commerce, we believe that is intended to carry out the railroad’s suggestion 
that bulk freight carried on the Great Lakes shall not be regulated. 

“Bulk freight carried on the Great Lakes is as much competitive with the 
common carriers on the rivers, and common carriers by rail, as bulk commerce 
on the rivers is competitive. 
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“On the Ohio River, on the Mississippi, the Missouri, and the Illinois, the 
great part of the, tonnage today consists of transportation of such bulk com- 
modities as coal, grain, and steel. 

“The railroads propose to regulate all that and leave similar commerce on the 
Great Lakes free of regulation, which would, of course, destroy the movement of 
bulk freight on the rivers” (hearings before the Committee on Interstate and 
Foreign Commerce of the House of Representatives on H. R. 2531 and H. R. 
4862, 76th Cong., 1st sess., p. 1015). 

Mr. Bayless, counsel for the Mississippi River System Carriers’ Association, 
Cincinnati, Ohio: 

“Congressman Mapss. Is there any reason for controlling or regulating the 
contract carriers or private carriers on the Mississippi River system which does 
not apply to like carriers on the Great Lakes? 

“Mr. BayLess. None that I know of, sir; none whatever. I do not see any. 
I do not know why all this distinction is made between the contract carriers on 
the Great Lakes and the contract carriers on the rivers * * *” (id., p. 1098). 

Herman Mueller, secretary and general manager of the Port Authority of the 
City of St. Paul, Minn. : 

“Part 3 of title I of H. R. 2531, would amend section 1 of the act so as to place 
the port-to-port rates of water carriers under the control of the ICC. However, 
there are important exemptions. The common carriers upon the high seas, the 
Great Lakes, and those engaged in intercoastal commerce through the Panama 
Canal are exempt. We, in the Mississippi Valley, have a very direct interest in 
transportation on the Great Lakes and via the Panama Canal. To a large extent 
the former is either directly or indirectly in competition with transportation 
via the Mississippi River system and to subject our river transportation to regula- 
tion, while permitting our competitors on the Great Lakes to enjoy unregulated 
transportation, could create a discriminatory situation that would require prompt 
correction” (id., p. 1127). 

See also Hr parte 165, Interstate Commerce Commission staff report, page 29, 
for recognition of the fact that the movement on inland waterways, as well as 
Great Lakes, was of concern to sponsors of the exemption and that the clear 
legislative intent was to exempt bulk movements in both areas. 


APPENDIX TO LEGISLATIVE History oF SEcTION 303 (b) oF THE TRANSPORTATION 
Act oF 1940 


The Office of the Federal Coordinator of Transportation was created by section 
2 of the Emergency Railroad Transportation Act (act of June 16, 1933, Public 
Law 68, 73d Cong., 1st sess., ch. 91, 48 Stat. 211). The Coordinator was to be 
appointed by the President subject to Senate confirmation or designated by the 
President from among the members of the Interstate Commerce Commission. 
Section 13 of the same act imposed on the Coordinator the duty to investigate 
and to submit recommendations for further legislation to improve transportation 
conditions. 

The President appointed Commissioner Joseph B. Eastman as Coordinator. 
On March 10, 1934, the Coordinator submitted his first report entitled ‘“Regula- 
tion of Transportation Agencies” (S. Doc. 152, 73d Cong., 2d sess.). This report 
recommended the extension of regulation to all forms of transportation. In 
making this recommendation the report stated: 

“It is clear that no regulation or restrictions should be imposed upon any form 
of transportation merely for the purpose of benefiting some other form of trans- 
portation. The test must be the public interest” (p. 5). 

“The question is whether regulation is needed in the public interest. Neither 
the fact that competing railroads may wish it for their protection nor the fact 
that many water carriers may desire it for similar reasons is in itself con- 
trolling” (p. 10). 

The report recognized the special problem of contract carriers by water. It 
made the following statement: 

“In transportation by water a distinction is recognized between large ship- 
ments in cargo or part cargo lots on contract or tramp ships, and the general 
run of common-carrier traffic. This distinction is without counterpart in the 
railroad field. A flexible type of rate quoting or bargaining, often conducted in- 
formally on short notice, has always characterized these cargo or volume ship- 
ments by water. The regulation proposed will somewhat restrict this freedom 
of bargaining, but only to the extent that the contract carriers encroach upon 
the traffic for which the maintenance of common-carrier service is essential. 
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There is much bulk traffic, such as coal, iron ore, phosphate, rock, crude oil, and 
the like, which the ocean or Great Lakes common carriers do not undertake to 
handle. As to such traffic, present practices of the contract carriers need not 
be seriously disturbed. The regulation of contract carriers of full and/or part 
eargo lots, to the end that their rates shall not be depressed to levels which 
threaten the common-carrier service which the general public interest requires, 
violates no constitutional limitation so long as it is confined to that end” (p. 12). 

Appendix F attached to the report contained a proposed bill for the extension 
of regulation to water carriers. Section 204 (c) of this proposed bill read as 
follows: 

“Whenever it shall appear from complaint made to the Commission or other- 
wise that the rates, fares, regulations, and practices of water carriers engaged 
in transportation to or from a port or ports of any foreign country in competition 
with carriers subject to this part, cause undue disadvantage to the latter carriers 
by reason of such competition, the Commission may relieve the latter carriers 
from the provisions of this part to such extent, and for such time, and in such 
manner as in its judgment may be necessary to avoid such undue disadvantage.” 

The Coordinator’s proposed bill was introduced in the 73d Congress as 8. 3172. 

The next year, the proposed bill not having been adopted, the Federal Coordina- 
tor repeated his recommendation in a report on transportation legislation, Janu- 
ary 30, 1985 (H. Doc. No. 89, 74th Cong., Ist sess.). This report also specifically 
recommended the regulation of motor carriers. Again the report commented on 
the special problem of contract carriers, stating: 

“When it comes to the regulation of trucking and shipping, special problems of 
very considerable difficulty are encountered which are not found in the railroad 
industry. * * * 

“These private and contract carriers might be ignored if they did not have 
a tendency to demoralize or impair the system of common carriage which under- 
takes to serve all alike and is of prime importance to the country * * * 

“The contract carrier may differ from the common carrier only in the fact 
that he undertakes to skim the cream of the traffic and leave the portion which 
lacks the butterfats to his common-carrier competitor. Obviously such opera- 
tions can have very unfortunate and undesirable results. 

“There are, however, private and contract operations which are not open to 
these objections. An outstanding example is the operation of the cargo boats 
on the Great Lakes which carry, chiefly, iron ore, coal, and grain. So long as 
they confine themselves to such forms of traffic, they apparently are, as a prac- 
tical matter, not competitive either with railroads or with common-carrier steam- 
ship lines. There are similar instances in the coastwise, intercoastal, and inland 
waterway trades. So far as regulation is directed against private and contract 
operators, it should be for the chief purpose of protecting the common carriers 
against unfair and demoralizing competition. In the legislation which is here 
proposed, the effort has been to follow this principle.” 

Again the report was accompanied by a proposed bill for the extension of 
regulation to water carriers. This appeared in appendix VI to the report. 
Section 204 (h) was almost exactly the same provision as section 204 (c) of 
the bill proposed in the previous report. It read as follows: 

“Whenever it shall appear from complaint made to the Commission or other- 
wise that the rates, fares, regulations, or practices of water carriers engaged 
in transportation to or from a port or ports of any foreign country in competition 
with interstate common carriers by water or interstate contract carriers by water, 
cause undue disadvantage to the latter carriers by reason of such competition, 
the Commission may relieve the latter carriers from the provisions of this part 
to such extent, and for such time, and in such manner as in its judgment may be 
necessary to avoid or lessen such undue disadvantage.” 

This bill was introduced as 8. 1632 and H. R. 5379 into the 74th Congress, 1st 
session. In a message to Congress, on June 7, 1935 (printed at p. 885, Con- 
gressional Record, June 7, 1935; H. Doc. No. 221, 74th Cong., 1st sess.), the 
President urged the passage of the bill for the regulation of “intercoastal water- 
ways trade and of some of the inland waterways carriers” prepared by the 
Coordinator, 

Extensive hearings were held in the Senate on the bill before the Senate 
Committee on Interstate Commerce, but it was not enacted. The transcript of 
the hearings appears in a document entitled “To Amend the Interstate Com- 
merce Act,” part 2, pages 609-1344. The Senate committee made a report on 
this bill (S. Rept. No. 925, 74th Cong., 1st sess., June 21, 1935). On page 2 it 
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indicated that it had amended the bill to provide certain additional. exemptions 
for water carriers. The passage in this report reads as follows: 

“Subsequently to the hearings the committee has studied the bill and the 
objections offered thereto, and it is believed that practically all objections of 
substance have been met in the amended bill herewith reported. 

As originally drafted the bill proposed to make more comprehensive regu- 
lation of interstate contract transportation and some regulation of private 
carriage. The committee has amended the bill so as to exclude from regulation 
all private carriage and contract transportation ‘not actually and substantially 
competitive with transportation by common carriers by water in the same trade 
or route’ (sec. 302 (b)). The bill is also amended to provide a minimum of 
regulation deemed necessary to prevent unfair competition by interstate contract 
water carriers in competition with interstate common carriers by water” (p. 2). 

The Senate Committee amendment in section 302 (b), referred to in the above 
excerpt from the report, was offered on the floor of the Senate by Chairman 
Wheeler on July 3, 1935, and agreed to. (Congressional Record, July 3, 1935, p. 
10692-10693). It read as follows: 

“Provided, That it is hereby expressly declared to be the policy of Congress 
to exclude from the provisions of this part transportation by interstate contract 
carriers by water which by reason of the inherent nature of the commodities 
transported, their requirements of special equipment, or their shipment in bulk, 
is not actually and substantially competitive with transportation by interstate 
common carriers by water in the same trade or route; and that the Commission 
shall proceed immediately to determine the transportation so to be excluded, and 
shall from time to time make such modifications of its findings as may be 
necessary to carry out the policy so declared.” 

As will be seen, this included the first proposal for an exemption based on the 
bulk character of shipment. 

After the adoption of the committee amendment, Senator Wheeler explained it 
as follows: (Congressional Record, July 8, 1935, p. 10738) : 

“Paragraph (b) of section 302 also contains an important statement of con- 
gressional policy. As originally drawn, the bill brought all interstate contract 
earriers within its terms. At the hearings various interests, particularly the 
Great Lakes bulk-cargo carriers and those operating tanker vessels, protested 
that they are conducting a special form of transportation and one which, be- 
cause of its lower costs and the specialized facilities used, is not competitive with 
common-carrier service by water, and therefore is not in need of Government 
regulation. It is said that competition assures the fixing of reasonable charges 
and without harmful effects on other agencies of transportation. The committee 
found that such claims are in large part justified, and considered the possibility 
of amending the bill to exempt carriers of bulk commodities. Difficulty was 
found, however, in drawing up such an exemption. For example, a commodity, 
such as coal, may not be competitive with common-carrier service on one trade 
route, but competitive with it on another. So also with grain. It was therefore 
concluded to lay down a precise statement of policy and to instruct the Com- 
mission to determine the transportation which, because of its not furnishing 
actual and substantial competition with common-carrier service, could reasonably 
be relieved of any regulation. This policy is declared in the following language: 

“Tt is hereby expressly declared to be the policy of Congress to exclude from 
the provisions of this part transportation by interstate contract carriers by water 
which by reason of the inherent nature of the commodities transported, their re- 
quirements of special equipment, or their shipment in bulk, is not actually and 
substantially competitive with transportation by interstate common carriers 
by water in the same trade or route. * * * 

Commenting on this bill, and particularly on this exemption, Commissioner 
Eastman testified 2 years later as follows (hearings before the Committee on 
Merchant Marine and Fisheries of the House of Representatives, 75th Cong., 
1st —_ on H. R. 3615, Regulations of Water Carriers, March 15 and 16, 1937, 
at p. 18): 

“* * * that bill of 1985 was printed in the House as H. R. 5379, and that 
bill is identical with H. R. 3615 introduced by Congressman Ramspeck this year. 

“That bill, in the form of S. 1632, was considered in 1935 quite thoroughly 
by the Senate Committee on Interstate Commerce. They had extensive hearings 
and that Committee finally reported out a bill in modified form, the modifications 
being designed to meet the principal criticisms which were made at the hearings. 

“Now in my report as Coordinator, last year, I explained very briefly what those 
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changes were and I think I can cover that by reading this very brief statement: 

“«* * * The more important may be described in general terms as follows: 

“*1. The authority over contract carriers was much restricted.—This was done 
by declaring it to be the policy of Congress to exclude from the provisions of the 
act transportation by such carriers “which by reason of the inherent nature of 
the commodities transported, their requirement of special equipment, or their 
shipment in bulk, is not actually and substantially competitive with transpor- 
tation by interstate common carriers in the same trade or route.” The Commis- 
sion is directed to “proceed immediately to determine the transportation so to be 
excluded” and given authority to modify its findings from time to time. The 
regulation of contract carriers not so excluded is reduced to the minimum neces- 
sary to protect the common carriers, upon whom the general public must depend 
for water transportation, against unfair competition.’ 

“In other words, as this bill was reportede out by the Senate committee, there 
is no intention to interfere with contract-carrier operations except to the extent 
that they are competitive with common-carrier operations by water—not common- 
carrier operations by railroad, but common-carrier operations by water—and 
that exclusion language would at once remove from consideration many of these 
operations. For example, on the Great Lakes, the boats which carry the ore 
and the boats which carry the coal and the grain—and those constitute the great 
bulk of operations on the Great Lakes—are not competitive with either rail or 
common-carrier water operations, principally because of the tremendously low 
cost of those water operations. 

Commissioner Eastman’s report as Federal Coordinator of Transportation 
from which he quoted in the above testimony (report of January 21, 1936, H. Doc. 
No. 394, 74th Cong.) also stated at page 21: 

“While it is not clear that the original provisions with respect to such carriers 
[contract and private] were not wise and desirable, this also is a matter which 
can well be left for future consideration, as experience in actual regulation is 
gained.” 

The bill, with the bulk exemption proviso recommended by the Senate com- 
mittee, was introduced in the 75th Congress, Ist session, by Senator Wheeler 
as 8. 1400. A bill similar to 8S. 1632 of the previous Congress as originally intro- 
duced—without the proviso—was introduced by Congressman Ramspeck as 
H. R. 3615 in the 75th Congress. Hearings were held on the latter bill before 
the House Committee on Merchant Marine and Fisheries. Then on March 17, 
1935, Congressman Ramspeck (by request) introduced a bill similar to S. 1400, 
including the proviso, as H. R. 5719, 75th Congress, 1st session. 

In a letter to Chairman Lea of the House Committee on Interstate and Foreign 
Commerce of March 30, 1939, published in the hearings on H. R. 2531 (76th Cong., 
ist sess., at p. 1560), Commissioner Eastman referred to water carrier bills 
sponsored by the Interstate Commerce Commission in the 74th and 75th Con- 
gresses containing the bulk exemption proviso. The reference obviously was to 
S. 1632, 74th Congress, Ist session, as amended by the Senate committee, and 
to S. 1400 and H. R. 5719, 75th Congress, 1st session. 

In 1938 the President appointed a committee of three members of the Interstate 
Commerce Commission, Chairman Splawn and Members Eastman and Mahaffie. 
Their recommendations were transmitted in a message from the President to the 
Congress, dated April 11, 1938, in which reference was made to the recommenda- 
tions of the Interstate Commerce Commission that water carriers be subject 
to regulations (H. Doc. No. 583, 75th Cong., 3d sess. ). 

Subsequently the “Committee of Six,” consisting of 3 railroad executives and 3 
leaders of railroad unions, was appointed by the President on September 20, 1938, 
to make a study of the situation of the railroads and recommeendations for their 
relief. The committee’s report, rendered on December 23, 1938, recommended 
extension of regulation to water carriers. 

On January 13, 1939, Chairman Lea of the House Committee of Interstate and 
Foreign Commerce, introduced H. R. 2531 into the 76th Congress, 1st session. 
This bill, by title I, part III, section 22, proposed to subject water carriers to 
regulation, at the same time exempting Great Lakes common carriers. Section 
22 of the bill read: 

“Section 1 (1) of such [Interstate Commerce] Act, as amended, is amended 
by inserting after subparagraph (b) a new subparagraph (c), as follows: 

“*(ce) The transportation of passengers or property by water upon the inland, 
canal, or coastwise waterways of the United States, but shall not include common 
carriers engaged in the transportation of passengers or property upon the 
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high seas, the Great Lakes, or in intercoastal commerce by way of the Panama 
anal ;’.” 

. The bill also provided, however, an administrative exemption for other water 
carriers. This was a somewhat broader exemption than had been provided orig- 
inally in the bill recommended by the Federal Coordinator of Transportation, 
which seemed to have been designed to give a possible administrative exemption 
for Great Lakes carriers. The Lea bill provision authorized administrative ex- 
emption without limitation as to route. This provision read as follows: 

“Sec. 23. Section 1 (ce) of such Act, as amended, is amended by adding at the 
end thereof a new sentence as follows: ‘if the Commission finds, from time to 
time, after investigation with or without a hearing, that any carrier or class of 
carriers included in subparagraph (c) is or would be unduly burdened by the 
enforcement of the requirements of this part, or of any provision of this part, 
or of any rule, regulation, condition, or limitation prescribed thereunder, by rea- 
son of the local nature or limited extent of, or unusual circumstances affecting 
the operations of such carrier or class of carriers, and further finds that as to 
such carrier or class of carriers, the enforcement of such requirements, or such 
provision, rule, regulation, condition, or limitation, is not required in the public 
interest, such carrier or class of carriers shall be exempt from such requirements, 
provision, rule, regulation, condition, or limitation to the extent designated by 
the Commission. In exercising its jurisdiction over carriers included by this 
subparagraph the Commission shall not apply to any carrier owned or controlled 
by the United States Government any different policy, or rule of ratemaking, or 
any different method of determining costs of service, or value of property, than 
it applies or would apply in the case of carriers not so owned or controlled.’ ” 

The hearings on the Lea bill were held before the House Committee on Inter- 
state and Foreign Commerce from January 24 to March 30, 1939. 

While the hearings were going on, a bill embodying the recommendations of 
the Committee of Six and therefore frequently referred to as the railroad bill 
was introduced as H. R. 4862, and the hearings before the House committee 
were expanded to include this bill, The railroad bill, as distinguished from the 
Lea bill, contained an exemption specifically referring to shipments in bulk. 
Like the earlier bills recommended by the Federal Coordinator, it authorized an 
administrative exemption requiring action by the Commission. The language 
was taken with only slight changes from the amended S. 1632 of the 74th 
Congress and from S. 1400 and H. R. 5719 of the 75th Congress. The authoriza- 
tion was contained in section 2 (5), reading as follows: 

"Sec. 2 (5). Nothing in this Act shall apply to the transportation of property 
in interstate contract carriers by water which, by reason of the inherent nature 
of the commodities transported, their requirement of special equipment, or 
their shipment in bulk, is not actually and substantially competitive with trans- 
portation by interstate common carrier; and the Commission shall proceed im- 
mediately to determine the transportation to be so excluded and shall from 
time to time make such modifications of its findings as may be necessary to carry 
out the policy so declared.” 

In the course of the hearings before the House committee, witnesses from the 
Mississippi Valley commented on the relationship between water transportation 
on the Great Lakes and on the Mississippi Valley system. It will be remembered 
that the Lea bill provided an outright exemption for common carriers on the 
Great Lakes, while the railroad bill contemplated a bulk-freight exemption by 
administrative action. Following are quotations from the testimony of three 
witnesses : 

C. E. Childe, chairman, traffic committee of Mississippi Valley Association 
referring to the railroad bill (H. R. 4862), said (p. 1015) : 

“Section 2 dealing with scope and application. 

“Paragraph (5) in this section, which provides that the act shall not apply 
to interstate contract carriers by water, which by reason of the inherent nature 
of the commodities transported, requirement of special equipment, shipment in 
bulk, is not actually and substantially competitive with transportation of inter- 
state commerce, we believe that is intended to carry out the railroad’s sugges- 
tion that bulk freight carried on the Great Lakes shall not be regulated. 

“Bulk freight carried on the Great Lakes is as much competitive with the 
common carriers on the rivers, and common carriers by rail, as bulk commerce 
on the rivers is competitive. 

“On the Ohio River, on the Mississippi, the Missouri, and the Illinois, the great 
part of the tonnage today consists of transportation of such bulk commodities 
as coal, grain, and steel. 
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“The railroads propose to regulate all that and leave similar commerce on the 
Great Lakes free of regulation, which would, of course, destroy the movement 
of bulk freight on the rivers.” 

Mr. Bayless, counsel for the Mississippi River System Carriers’ Association, 
Cincinnati, Ohio, testified as follows (p. 1098) : 

“Congressman Mapes. Is there any reason for controlling or regulating the con- 
tract carriers or private carriers on the Mississippi River system which does not 
apply to like carriers on the Great Lakes? 

“Mr. Baytess. None that I know of, sir; none whatever. I do not see any. I 
do not know why all this distinction is made between the contract carriers on 
the Great Lakes and the contract carriers on the river. * * *” 

Herman Mueller, secretary and general manager of the Port Authority of the 
City of St. Paul, Minn., said (p. 1127): 

“Part 3 of title I of H. R. 2531 would amend section 1 of the act so as to 
place the port-to-port rates of water carriers under the control of the ICC. How- 
ever, there are important exemptions. The common carriers upon the high 
seas, the Great Lakes, and those engaged in intercoastal commerce through the 
Panama Canal are exempt. We in the Mississippi Valley have a very direct 
interest in transportation on the Great Lakes and via the Panama Canal. To 
a large extent the former is either directly or indirectly in competition with 
transportation via the Mississippi River system and to subject our river trans- 
portation to regulation, while permitting our competitors on the Great Lakes to 
enjoy unregulated transportation would create a discriminatory situation that 
would require prompt correction.” 

On the same day that the hearings terminated in the House committee, March 
80, 1939, a water-carrier bill was introduced in the Senate by Chairman Wheeler 
of the Senate Committee on Interstate Commerce, 8. 2009, 76th Congress, 1st 
session. This bill contained a provision authorizing an administrative exemption 
of bulk shipments similar to section 2 (5) of the railroad bill. Section 2 (6) 
reads as follows: 

“Nothing in this Act shall apply to the transportation of property by interstate 
contract carriers by water which by reason of the inherent nature of the com- 
modities transported, and requirement of special equipment, or their shipment 
in bulk, is not actually and substantially competitive with transportation by inter- 
state common carriers; and the Commission shall proceed immediately to deter- 
mine the transportation to be so excluded and shall from time to time make such 
notifications of its findings as may be necessary to carry out the policy declared 
in section 1.” 

Section 2 (7) of the same bill authorized a general administrative exemption 
without reference to bulk but apparently aimed specifically at Great Lakes 
carriers. It was based on section 204 (h) of S. 1632, 74th Congress, 1st session, 
which, it will be remembered, was the bill proposed by the report of the Federal 
Coordinator of Transportation filed in 1935. Section 2 (7) of S. 2009 reads as 
follows: 

“Sec. 2 (7). Whenever it shall appear from complaint made to the Commission 
or otherwise that the rates, fares, regulations, or practices of water carriers 
engaged in transportation to or from a port or ports of any foreign country in 
competition with interstate common carriers or interstate contract carriers by 
water, cause undue disadvantage to such interstate carriers by reason of such 
competition, the Commission may relieve such carriers from the provisions of this 
Act to such extent, and for such time, and in such manner as in its judgment may 
be necessary to avoid or lessen such undue disadvantage consistent with the 
public interest and the policy declared in section 1 of this Act.” 

Hearings on S. 2009 before the Senate committee were held from April 3 to 14, 
1939. On May 16, 1939, the bill was reported with amendments in Senate Report 
433, 76th Congress, 1st session. 

On May 23, 1939, in the course of debate on the floor of the Senate a committee 
amendment to section 2 (6) was adopted changing the number to (7) and insert- 
ing after the phrase “interstate common carriers” the words “by water in the 
same trade or route” (Congressional Record, May 23, 1939, p. 5962). 

On May 24, 1939, Senator Brown, of Michigan, obtained the adoption by the 
Senate of an amendment providing for a specific outright exemption for bulk 
contract carriers on the Great Lakes (Congressional Record, May 24, 1939, p. 
6066). This exemption reads as follows: 

“Provided, however, That nothing in this act shall apply to contract carriers by 
water in the transportation of commodities in bulk on the Great Lakes whose 
vessels during the normal course of voyage pass within the international waters 
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between the United States and Canada, and whose vessels compete in respect to 
the transportation of any such commodities in bulk with water carriers of a 
foreign country.” 

The bill then passed the Senate on May 25, 1939. 

The House committee held no further hearings. In other words, it held no 
hearings specifically on S. 2009, but relied on the testimony brought out at its 
hearings on H. R. 2531 (the Lea bill) and H. R. 486, the railroad bill. 

The House committee reported, on S. 2009, on July 18, 1939, in House Report 
1217, 76th Congress, Ist session. The report of the bill provided for striking 
out os the text of the bill as passed by the Senate and substituting an entire 
new bill. 

In commenting on the general aim of the bill, the report said (p. 2): 

“The broad purpose of this legislation is to improve the Nation’s transporta- 
tion system. It recognizes that the welfare of our transportation agencies is 
a matter of concern to the whole people of the country. 

“It recognizes [among other things] * * * the right of the public to the most 
economic service * * *, 

“This country is definitely committed to the theory of regulating all inter- 
state transportation for the public. This policy is the outgrowth of experience. 
Transportation regulation places on the carrier certain duties and burdens and 
requires of him certain other obligations in return. A common carrier must 
give a service required by the interest of the public. He must provide that 
service on regular schedules and at regular rates. He must provide the service, 
rain or shine, profitably or unprofitably. He is required to give reasonable rates 
and equal prices in service to the public. In turn, he has a right to reasonable 
charges and protection against unjust competition. 

“* * * Regulation of two competitors requires regulatory authority over each. 
Competition is two-sided, not one-sided. It requires a just umpire whose deci- 
sion is binding on both sides.” 

It is at this point, with the submission of a substitute bill by the House com- 
mittee, that the outright specific exemption of bulk carriers, with the three- 
commodities provision, appears for the first time, so far as research now dis- 
closes. The substitute bill reported by the House committee under the number 
S. 2009 on July 18, 1939, contained section 303 (b) in substantially the form 
in which it now appears. At that stage section 303 (b) read: 

“Nothing in this part shall apply to the transportation by a contract carrier 
by water of commodities in bulk in a vessel the cargo space of which is used 
for the carrying of not more than three such commodities at any given time. 
This subsection shall apply only in the case of commodities in bulk which are 
(in accordance with the existing customs of the trade in handling and trans- 
portation of such commodities as of June 1, 19389) loaded and carried without 
wrappers or containers and received and delivered by the carrier without mark 
or count. For the purposes of this subsection 2 or more vessels while navigated 
as a unit shall be considered to be a single vessel. This subsection shall not 
apply to transportation subject, at the time this chapter takes effect, to the 
provisions of the Intercoastal Shipping Act, 1933, as amended.” 

This bill also contained three other exemptions which might be noted. In 
place of the proviso which had been adopted in the Senate on the proposal 
of Senator Brown, of Michigan, the House committee substituted an exemption 
applicable to Great Lakes contract carriers of bulk commodities which was in 
the form of section 303 (c) as now in effect. Section 303 (d) as finally enacted 
was also included by the committee to provide an exemption for liquid bulk 
transportation. (The reference in ser. 303 (d), as of today, to the Com- 
mandant of the Coast Guard in place of the Secretary of Commerce, is the 
result of a transfer of authority under the 1946 Reorganization Plan No. 3.) 
Section 303 (e) of the committee bill was in the form of section 303 (e) (2) as 
enacted and in effect today, except for differences in dates and cross-references. 

In commenting on these exemptions the House committee report (H. Rept. 
1217, 76th Cong., 1st sess.) made the following statement: 

(P. 4) “The bulk-carrier exemption in section 303 was given water trans- 
portation on the theory that such transportation is not substantially competitive 
with land transportation. 

(P. 7) “The regulatory provisions as to water carriers are in part III of the 
substitute bill. 

“It gives general regulatory authority over interstate water transportation, 
including intercoastal and coastwise traffic, as well as traffic on the inland water- 
ways and on the Great Lakes. 
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“Certain important exceptions are made, however. It is declared to be the 
policy of Congress to exclude from the provisions as to water carriers, trans- 
portation by contract carriers where, by reason of the inherent nature of the 
commodity transported, their requirement of special equipment, or shipment in 
bulk, such transportation is not actually or substantially competitive with 
transportation by common carriers by rail, motor vehicles, or water. This 
exemption is secured through application to, and approval by, the Commission. 

4 * ® * 8 * ° 


“An unqualified exemption is provided for contract carrier by water of com- 
modities in bulk in vessels used for the carrying of not more than three such 
commodities at any given time. 

* ~ * * > . * 

“Further exemptions are made of non-ocean-going vessels transporting, as 
contract carriers, not more than three commodities in bulk on the Great 
Lakes * * *, 

(P. 8) “The substitute bill gives the unqualified exemptions above referred 
to, on the theory that the water carriers, given this privilege, can carry such 
eargo at such low cost that the transportation is not substantially competitive 
with common carriers by water or with land transportation. The discretion 
given the Commission to make further exemptions as to bulk carriers is to cover 
those cases where there is no unqualified exemption of the bulk carrier, but 
where the facts show there is, in fact, no substantial competition with other 
common carriers by reason of the low cost of transportation of such bulk car- 
riers. 

(P. 20) “Subsections (b), (c), and (e) [of sec. 303] relate to exemptions 
in the case of contract carriers. Very painstaking consideration was given to 
the working out of these exemptions. Every effort was made to avoid imposing 
unnecessary regulation upon carriers of this type which have never before been 
regulated, and at the same time to insure that the exemptions would not result 
in regulated carriers being subjected to unfair competitive disadvantages. 

“Subsections (b) and (c) are unqualified exemptions, and the carriers exempted 
are not required to apply to the Commission for exemption. These exemptions 
are written in terms of the transportation engaged in, so that any other trans- 
portation which the carriers may engage in will be subject to such regulation as 
may be provided for. Subsection (b) exempts transportation by any contract 
earrier by water of commodities in bulk in a vessel the cargo space of which is 
used for the carrying of not more than three such commodities at any given time. 
In order to further limit the exemption it only applies in the case of commodities 
which are (in accordance with the existing custom of the trade in the handling 
and transportation of such commodities as of June 1, 1939) loaded and carried 
without wrappers or containers and received and delivered by the carrier without 
mark or count.” 

(P. 21) “It is provided that two or more vessels, while navigated as a unit, 
shall be considered as one vessel. This is necessary for purposes of the applica- 
tion of the ‘three commodities’ provision, and will apply in the case of barges and 
similar vessels physically connected with one another and towed or propelled 
under or by the same motive power.” 

Debate followed in the House. 

Two members of the committee undertook to explain the bulk carrier exemp- 
tions. Congressman Halleck stated (Congressional Record, July 22, 1939, p. 
9709) : 

“Why were bulk carriers by water exempted? They were exempted be- 
cause everyone recognizes that their carriage is so cheap that they are not in any 
substantial competition with any carrier. Why did we exempt the bulk carriers 
on the Great Lakes, and incidentally their exemption goes no further than the 
general exemption for all bulk carriers? Because we recognized that the lake 
earriers carry traffic 70 percent of the miles in many cases in joint operations 
with the railroads for 30 percent of the revenue. They are not in direct com- 
petition with the railroads. However, they are in direct competition with the 
Canadian carriers that have grown in importance to almost 50 percent of the 
traffic on the Great Lakes-Canadian carriers, who by their own Canadian ship- 
ping act are exempted from regulation * * *,.” 

Congressman Hinshaw replied to the question as follows (Congressional 
Record, July 22, 1939, p. 9750) : 

“Mr. Donpero. Why were the exemptions made for the Mississippi River boats 
and also for the vessels on the Great Lakes?” 
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“Mr. HinsHaw. * * * As far as the bulk carriers are concerned, those hauling 
sand and gravel, coal, oil, and similar materials in rough bulk, it was thought 
that those commodities were of such a nature that the handling of such cargoes 
was not competitive; consequently, they were left out. In this bill we are inter- 
ested in competition.” 

“Mr. Donpero. As it relates to the Great Lakes, is it not also true that the 
Canadian commerce is unregulated and that we could not compete with them 
unless our own Great Lakes traffic were also left unregulated?” 

“Mr. Hinsuaw. I may say to the gentleman from Michigan that the Canadian 
commerce is regulated except for bulk carriers. Bulk carriers are excluded from 
Canadian regulation, and we have excluded American bulk carriers on the Great 
Lakes from this regulation. * * *” 

On July 26, 1939, the substitute bill was passed by the House. 

On April 26, 1940, a first conference report was submitted (H. Rept. No. 2016, 
76th Cong., 3d sess.). 

The conference left the bulk exemption practically unchanged. The first 
change made was the substitution of the following sentence for the first sentence 
in section 303 (b) as passed by the House: 

“Nothing in this act shall apply to the transportation by water carrier of 
commodities in bulk when the cargo space of the vessel in which such commodi- 
ties are transported is being used for the carrying of not more than three such 
commodities.” 

The only other change made was the insertion of the word “transportation” 
before the phrase “mark or count.” 

Commenting on section 303 (b), the conference report said (p. 77): 

“Section 303 (b) of the proposed part III of the Interstate Commerce Act, in 
the House amendment, exempted transportation by a contract carrier by water 
of commodities in bulk in a vessel the cargo space of which is used for the carry- 
ing of not more than three such commodities at any given time. 

“In the conference substitute this provision is extended to cover common 
carriers by water as well as contract carriers by water. 

“This provision as included in the House amendment was susceptible to the 
interpretation that if at any time the vessel carried three bulk commodities or 
less transportation thereon would be exempt as to (p. 78) any number of bulk 
commodities. Therefore, without making any change in the intended policy, and 
in order to clarify this provision, the first sentence has been changed to read as 
follows: 

“Nothing in this act shall apply to the transportation by a water carrier of 
commodities in bulk when the cargo space of the vessel in which such commod- 
ities are transported is being used for the carrying of not more than three such 
commodities. 

“This subsection in the House amendment also provided that it should apply 
only in the case of commodities received and delivered by the carrier ‘without 
mark or count.’ In the conference substitute the word ‘transportation’ is 
inserted before the words ‘mark or count’.” 

On May 9, 1940, the House rejected the conference report for failure to include 
certain other provisions and voted to recommit the bill to conference (Con- 
gressional Record, May 9, 1940, p. 5887). 

On August 7, 1940, the second conference report was submitted (H. Rept. No. 
2832, 76th Cong., 3d sess.). This report contained exactly the same comments 
on the bulk commodity exemption which remained unchanged. This report was 
finally agreed to in the House on August 12, 1940 (Congressional Record, August 
12, 1940, p. 10194). 

In the course of debate in the Senate the following statement was made by 
Senator Reed in explanation of the conference committee’s acceptance of the 
House bill’s bulk commodity exemption: 

“We went further. On the Great Lakes there is what is known as bulk 
transportation. Such transportation in the main consists of coal which goes 
up the lakes, and steel, iron ore, grain, and limestone, which comes down. With 
relation to that transportation, we said: 

“‘Nothing in this part shall apply to the transportation by a water carrier 
of commodities in bulk when the cargo space of the vessel in which such com- 
modities are transported is being used for the carrying of not more than three 
such commodities. This subsection shall apply only in the case of commodities 
in bulk which are (in accordance with the existing custom of the trade in the 
handling and transportation of such commodities as of June 1, 1939) loaded 
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and carried without wrappers or containers and received and delivered by the 
earrier without transportation mark or count.’ 

“To help the river carriers, which use barges, we put in this sentence: 

“‘Ror the purposes of this subsection, two or more vessels while navigating 
as a unit shall be considered to be a single vessel.’ 

“T do not know what more we could do” (Congressional Record, September 6, 
1940, p. 11615). 

The report was agreed to by the Senate on September 9, 1940 (Congressional 
Record, p. 11766). 

Immediately after its passage in the Senate, Chairman Wheeler, who had been 
in charge of the bill, inserted in the Congressional Record an explanation of 
the changes made by the conference committee, which he said “would be helpful 
to the Interstate Commerce Commission in interpreting the various provisions 
of the act” (Congressional Record, September 9, 1940, p. 11760). Included in 
this statement were the following passages concerning exemptions (Congres- 
sional Record, p. 11768) : 

“The Senate bill contained certain exemptions from the regulation proposed 
for water carriers. A proviso to section 2 (1) (b) of the Senate bill exempted 
certain contract carriers of bulk commodities on the Great Lakes; section 2 (7) 
(a) provided for exemption of certain contract carriers by water by the Com- 
mission; and section 2 (5) (b) contained conditional exemptions of certain 
water transportation such as that within a single harbor. Section 303 of the 
conference substitute contains these and certain more liberal exemptions. The 
conferees felt that these more liberal amendments should be adopted at this 
time, on the theory that if experience should show that more extensive regulation 
is necessary that can be accomplished at a future time. 

“These amendments are as follows: Section 303 (b) exempts transportation by 
a water carrier of commodities in bulk when the cargo space of the vessel is 
being used for the carrying of not more than three such commodities. Section 
303 (c) exempts contract carriers by water of commodities in bulk in a non- 
oceangoing vessel on a normal voyage during which not more than three such 
commodities are transported and the vessel passes through waters made inter- 
national for navigation purposes by any treaty. This is the exemption which 
eovers the Great Lakes contract carriers. These contract carriers are in com- 
petition with Canadian or other foreign ships.” 

On September 18, 1940, the bill was approved by the President and became 
Public Law 785, 76th Congress. 


Exnureit 5 


American Barge Line Co. 


Freight Regulated | Unregu- | Operating Net 
traffic tonnage lated revenue operating Surplus 
(tons) tonnage revenue 


2, 481, 889 745, 819 | $8, 610, 132 | $999,006 | $4, 166, 501 
2, 139, 885 , 574, 41: 565,473 | 9, 318, 311 1, 895, 032 4, 063, 504 
1, 928, 921 , 305, 908 623,012 | 8 2, 131, 870 3, 547, 808 
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1, 015, 253 

886, 519 

1, 250, 346 761, 315 
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1 Not available. 
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1 Not available. 
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Arrow Transportation Co. 


Freight Unregu- Net 
traffic Regulated lated Operating | operating 
(tons) tonnage tonnage revenue revenue 


752, 068 152,740 | $1,386, 100 $58, 308 
618, 406 573, 144 45,262 | 1,063, 269 42, 272 
536, 538 508, 480 28, 058 698, 050 26, 982 
305, 285 168, 444 136, 841 506, 507 33, 401 
241, 055 129, 536 51, 519 386, 053 43, 799 
208, 588 99, 300 109, 288 291, 990 22, 048 
167, 076 61, 803 105, 273 241, 108 24, 607 

75, 354 (1) 176, 492 13, 838 

52, 219 (1) 130, 364 3, 137 

74, 132 (1) 189, 609 0 

61, 360 (1) 206, 372 0 
174, 765 re) 353, 429 4,811 
(1) 157, 095 4, 103 
(1) 49, 913 | 382 





Coyle Lines 


$21, 759 
68, 679 
47, 968 
30, 052 
10, 285 

0 


0 
0 
76, 549 
0 


0 

5, 847 
3, 132 
30, 400 





Freight Regulated | Unregue | Operating | Net 
traffic tonnage lated revenue | operating 
(tons) tonnage revenue 


1, 203, 390 51, 252, 202 | $2,562,273 | $440, 636 
1, 041, 073 , 208,498 | 2, 157, 526 383, 924 
797, 510 ; 60,551 | 1,790, 209 286, 881 
735, 413 78,7 56,700 | 1, 549, 760 217, 563 
707, 479 1, 422, 761 204, 598 
796, 422 ! 1, 185, 232 102, 602 
847, 267 ( 1, 139, 446 65, 541 
767, 314 ( ( 930, 409 24, 053 
556, 286 ( 661, 894 0 
810, 444 ( 1, 375, 283 83, 669 
1, 086, 204 1, 889, 441 204, 369 
979, 492 ( 1, 625, 233 131, 865 
916, 671 (1) ( 1, 298, 822 66, 477 
1, 055, 861 1, 484, 350 187, 156 





Dizvie Carriers, Inc. 


Freight Regulated | Unregu- | Operating Net 
traffic tonnage lated revenue | operating 
(tons) tonnage 


1, 678, 881 () $2, 965, 009 $81, 925 
1, 936, 940 591, 1, 345, 638 | 2, 636, 730 222, 928 
2, 230, 441 1,687,717 | 2,985, 943 266, 665 
2, 164, 415 5, 946 1, 567,746 | 2,957, 361 432, 053 
1, 732, 769 5 , 209, 2, 299, 729 369, 196 
1, 598, 722 157, 084 1, 868, 311 316, 661 
2, 251, 305 (*) 1, 529, 427 339, 739 
2, 121, 260 (‘) 1, 979, 794 149, 310 
2, 299, 909 (1) 1, 850, 116 6, 173 
1, 391, 268 (1) 2, 067, 662 200, 358 
1, 370, 488 (*) 2, 391, 673 430, 215 
1, 123, 294 () 1, 713, 333 159, 794 
651, 888 1) 1, 296, 636 188, 548 
(4) 753, 276 117, 636 


Surplus 


$844, 955 
615, 566 
402, 117 
251, 348 

91, 559 


0 
14, 578 
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$1, 467, 017 
1, 379, 957 
1, 230, 750 
1, 036, 777 

772, 181 
518, 750 
207, 495 
379, 061 
219, 197 
96, 865 
189, 519 
0 


0 
0 
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Gulf Canal Lines, Inc. 


Freight Regulated | Unregu- | Operating Net 
traflic tonnage lated revenue operating Surplus 
(tons) tonnage revenue 


342, 148 
82, 267 
80, 362 
71, 044 
53, 982 
58, 270 
36, 305 
28, 660 
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John I. Hay Co. 


Freight | Regulated Unregu- | Operating Net 
traffic tonnage lated revenue operating 
(tons) revenue 


£ 
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678, 974 678, 974 
778, 401 778, 401 
747, 471 
750, 148 
632, 572 
601, 964 
703, 906 
756, 654 
653, 025 
454, 002 
457, 657 | 
431, 568 
487, 867 
1, 056, 777 
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Operating 
operating Surplus 
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$534, 915 | $20, 551 
512, 169 32, 734 
572, 558 
416, 022 
329, 555 
292, 491 
304, 901 
332, 983 
341, 701 
282, 248 
294, 760 
385, 117 
382, 236 
352, 691 22, 511 
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Mississippi Valley Barge Line Co. 


Net 
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(tons) 
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3, 740, 329 
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1 Not available. 
Union Barge Line Corp. 
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Mr. Wittiams. Thank you, Mr. Wright. 

Mr. Wrient. Thank you. 

Mr. Wuu1aMs. Mr. Wright, I note from your statement that you 
represent approximately 160 of these carriers. 

Ir. Wrieut. Yes, sir. 

Mr. Wiu14Ms. Also I note on page 5 a statement to the effect that— 

Inland waterways traffic, exclusive of the Great Lakes, has grown from 20 
billion ton-miles in 1939 to an estimated 87.5 billion in 1955. 

Could you give the committee some indication of the percentage of 
that traffic which would be represented by the members of your group? 

Mr. Wricut. Well, first, I think, Mr. Williams I should point out 
that the 160 members include not only carriers but a number of ship- 
pers, trade groups, terminal operators, and others. So that the number 
of carriers included in the membership is somewhat less. I would 
not want to guess at it and I cannot give you the exact number. How- 
ever, many of them are small carriers. There are a few larger substan- 
tially exempt carriers as well as common carriers, smaller common car- 
riers, and some private carriers. 

I would only guess that their share of the total traffic and of the 
total increase—I am sure you would not want me to guess at it. There 
are a great many carriers who have not seen fit to join our organiza- 
tion who nevertheless are very much in sympathy with our aims. In 
fact, there are some of those present here today. 

We feel that we speak for all of the exempt carriers. 

Mr. Witu1ams. What percentage of the industry would you estimate 
the exempt carriers to make up? 

Mr. Wricut. Tonnagewise or traffiicwise ? 

Mr. WituuaMs. Well, I know that it is rather hard to get a definite 
picture, but of the people engaged in this industry, approximately 
what percentage do you feel that you would represent ? 

Mr. Wricut. Well, I would put it this way: That if a vote of the 
membership of the American Waterways Operators is any indication, 
Mr. Chester Thompson, president of that association, reported that 
80 percent, I believe, of his membership was opposed to the repeal 
to the dry bulk exemption. We feel that we speak for that majority. 

Mr. Witt1ams. And your members generally are members of Mr. 
Thompson’s organization also ? 

Mr. Wrieut. Our carrier members, yes, sir, are mostly members 
of his organization. 

Mr. Wriu1aMs. Are there any further questions? Thank you, Mr. 
Wright. 

Mr. Wrient. Thank you, Mr. Williams. 

Mr. WitxtaMs. You have shed a great deal of light on this problem. 

Mr. Knudson, I believe, is the next witness listed, Mr. James K. 
Knudson. 


STATEMENT OF JAMES K. KNUDSON, ON BEHALF OF WATERWAYS 
COUNCIL OPPOSED TO REGULATION EXTENSION 


Mr. Wiu1ams. Mr. Knudson, I notice that your statement is rather 
long. I hope that you may find yourself able to do the same thing 
as Mr. Wright did, that is, to cover the high points, in the interest of 
saving time, and expediting the work of the committee. 
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We do not want you to eliminate any pertinent parts of it, of course, 

but I am sure you realize the problem that the committee faces, and 
I hope that you will keep that in mind during your testimony. You 
ma . 
Mir Knupson. Mr. Chairman, I shall not only keep what you have 
just stated in mind but I shall ask the honorable members of this 
committee to thumb through this statement with me and let me point 
out the high points, and take perhaps not to exceed 20 or 21 or 22 
minutes on the major statement that I have, and if you want to 
ask any questions that are related to the balance of the statement, I 
shall try to hold myself up to answer them. 

Mr. Wiuut1ams. Your statement will appear in the record in its 
entirety. 

Mr. Knupson. I should like to request, Mr. Chairman, that the sum 
total of this very tightly knit and I believe carefully prepared state- 
ment be inserted in the record. 

Mr. Witu1aMs. It will be inserted. 

Mr. Knupson. Now, may it please this honorable committee, I 
should say in introducing myself, my name is James K. Knudson. 
I appear on behalf of the Waterways Council Opposed to Regulation 
Extension, whose business address is 21 West Street, New York, N. Y. 

I am an attorney and transportation consultant with offices in Wash- 
ington and New York. 

As this distinguished committee may recall from previous appear- 
anees I have made before this subcommittee and the parent committee, 
I did have the honor to serve for a number of years as an Interstate 
Commerce Commission Commissioner and also for about 414 years as 
Administrator of Defense Transportation Administration. 

Since leaving the Government, I have been recalled now three times 
to serve on the Hoover Commission and more recently with the Armed 
Forces as a transportation consultant. 

I will not bother with the rest of my qualifications. I have stated 
them in the statement that I am immodestly venturing these personal 
details in an effort to qualify myself to address this august body whose 
opinions, experience, and familiarity in the whole field of transporta- 
tion and whose sage judgment I have, by experience and observation, 
come to honor and respect, and I am sure that all of the statements 
that have been placed before you will be helpful. 

Now, I want to say at the outset that my statement is designed to 
bring before this committee, as perhaps no other statement you have 
received to date has done, the underlying philosophy and some of the 
legal and legislative requirements, congressional requirements, that 
have heretofore characterized the enactment of regulatory-type 
legislation. 

As a student of regulatory processes—lifetime student, practi- 
cally—I would make bold to suggest that in an undertaking of this 
kind, the burden of proof is always upon the proponents to show that 
what they advocate represents the public interest. Unless this can 
be done, as I read the law and the congressional intent of this coun- 
try, there is absolutely no foundation upon which the legislative proc- 
ess can rest in an undertaking of the kind you are now asked to pursue. 

I would like to make four points, if I may, just briefly in this state- 
ment, which is more fully covered in the written statement. The first 
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one being that to repeal this bulk commodity exemption, of which Mr. 
Wright has so eloquently testified, would be contrary to the long- 
standing legislative policy of avoiding regulation for regulation’s 
sake in the transportation field and mtitning regulation only to meet 
specific abuses in the public interest. Perhaps more accurately said, 
allaying specific abuses. 

Government regulation of anything in a democratic society has 
only one reason for existence—the public interest, or, as the Congress 
has otherwise expressed it, to meet the public convenience and neces- 
sity. If regulation ever loses that identity or falsely assumes it, the 
Government that sanctions the regulation has either become autocratic 
or socialistic. 

Now, there is in regulation of industry by Government a fitting 
time and place element. The time was fit in 1887 for railroad regu- 
lation; in 1935 for truck regulation; and 1938 for air regulation, and 
the record in each instance will so prove. 

Until the public need for regulation is proved, none of the fore- 
going reasons for exerting Government controls come into play. 

In 1887 the railroads were running riot with discriminatory prac- 
tices, speculative orgies, and rate rebates, which not only became a 
public evil but a public scandal, and so you enacted the Interstate 
Commerce Act, and pursuant to general and widespread public out- 
cries, you have amended this act from time to time. In 1906, when 
the courts had emasculated the original Interstate Commerce Act 
you strengthened it again. In legislation that still bears the names o 
great Congressmen—the Elkins Act of 1903, the Hepburn Act of 1906, 
and in 1910, because again of the resurgent — outcry and demon- 
strated public need, you passed the Mann-Elkins Act, which gave the 
Commission authority to suspend and investigate new railroad rate 
schedules. And you added one part after another to the act through 
the years—the Panama Canal Act in 1912, the Mann-Elkins Act in 
1918, the Valuation Act in 1913, the Esch Car Service Act in 1917. 

In every instance, if you will examine the legislative history, you 
will find that there was a widespread public clamor for the kind of 
legislation that you enacted. 

ow you have hewed closely to this ideal in other regulatory fields, 
your honors. 

Many of the committee were here during the thirties, and before 
that time, when the Packer and Stockyards Act was passed; when 
the Pure Food and Drug Act was passed; when the Federal Reserve 
Act was enacted; and the Commodities Exchange Act was passed. 
Each one of these acts was patterned on the original Interstate Com- 
merce Act, and each was enacted only after the need for the regula- 
oot the regulatory type of legislation, had been demonstrated beyond 

oubt. 

Even in what I call the dislocated thirties, when the public welfare 
form as distinguished from the public need became emphasized, the 
Congress demanded a factual assurances that the legislation 
was necessary in the public interest. 

And so it was when you enacted the Motor Carrier Act in 1935. 

You will recall that, in consideration of that act, you were told by 
the railroads and by all of the motor carriers, that is, except a few 
who were in in the dollar sign, and by the general shipping 
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ublic that the time had come in the public interest to enact this legis- 
ation. You were told precisely the same thing when you enacted 
the Civil Aeronautics Act of 1938. 

Now, this brings us to the Water Carrier Act of 1940. Mr. Wright 
has gone into that rather fully and I shall not repeat what he said 
except to summarize his point that there was demonstrated a vali 
public need for so much of the bill as was enacted. 

Now, regulatory bodies such as I have had the honor to be identified 
with always ask the question when confronted with the problem in 
the regulation that is on the books: Have the circumstances changed ? 
Has there been a change in the transportation circumstances that 
would warrant what we, as a regulatory agency, are requested”—I am 
using the “we” editorially—asked to do. 

Now, applying that test if you will, please, to the instant situation, 
the lakes, the rivers, the coastal waterways, and the ocean over which 
these carriers operate, are still the same as they were in 1940. The 
hauling vessels, except for technological improvements, are the same. 
The numbers, of course, have been increased. The commodities that 
these vessels move, the farm commodities, like grain, and the fertilizer, 
the coal and the ore, are the same as they were in 1940. There has 
been no change. The type and the kind and the class of shippers are 
the same. 

To be sure, there are more of them, but basically they are users who 
want and need and cannot get along with this low-cost water transpor- 
tation. 

The loading characteristics of all of these commodities are the same. 
There have been new gadgets come into use—conveyor belts; vacuum- 
type lift and other mechanical devices that have been perfected in the 
meantime but, basically, the loading characteristics are the same. 

Now, what about the competitive position of dry bulk freight on 
the lakes and the rivers. Has that changed? Indeed, it has not. 
Relatively that situation is the same. 

The rivers and the inland waterways are in the same relative yo 
tion with respect to the lake carriers that they were in 1940, and the 
alle competing carriers, the rails and regulated water carriers 
are better situated as are the water carriers who choose from their 
own dollars-and-cents purpose to be regulated. 

Are they really hurt because of changed conditions? 

Mr. Wright denenstenten to you that the five large carriers that 
would like to have these small carriers regulated, so far as they are 
concerned they are much better off now in any way you want to 
measure their situation than they were in 1940. 

I would like to invite your attention now to a chart on page 15 of 
my statement, and page 16, having to do with the circumstances sur- 
rounding the railroad situation. 

Are these circumstances changed in a way that would warrant the 
enactment of this proscribing type of legislation? 

First of all, I would like to make three corrections on page 15, next 
to the last column. The chart I sent over to the press had entries 
in red. Opposite S A L that $4,973,349 should be a deficit figure. 

The Missouri Pacific figure of $9,564,457 should be a deficit, and 
the GM & O figure of $604,345 should be a deficit figure. _ 

Now, I ask you and your staff simply to make comparison be- 
tween 1940, when the Water Carriers Act was enacted, and 1955— 
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and, incidentally, the railroad situation in 1956 should be even better 
because of the rather substantial rate increases that have been granted 
to them—and you will find that with respect to all of these railroads, 
many of which are parallel to waterways, over which these small 
carriers operate and several of which are affected by the transporta- 
tion of such waterways, even though they do not parallel them— 
these railroads are vastly, almost phenomenally better off in 1955 
than they were in 1940. 

So, as far as this changed condition goes, it is a changed condition 
ae bespeaks the nonneed for this legislation rather than the need 

or it. 

Now, I must conclude as a student in this field that it will be time 
enough to regulate the many hundreds of dry bulk carriers when 
their impingement upon the transportation economy is such as to 
impair the efficiency or adequacy of other carriers necessary for our 
commerce or defense; when they are indulging in ruthless, unfair, 
or unlawful trade practices that brand them as social and economic 
outlaws or when the benefits of their service to the public in terms 
of low-cost transportation are genuinely met by the competition 
of other carriers operated in a manner so as to produce reasonable 
profits; when the asserted need for regulation is not just a “cover” 
for the means of gaining economic advantage in transportation 


monopoly. 


THE EXTENSION OF REGULATION TO THE LITTLE WATER CARRIERS OF DRY 
BULK COMMODITIES WILL LAY UPON THEM INTOLERABLE BURDENS 50 
THAT MANY WILL NOT BE ABLE TO SURVIVE 


Now, may I pass to my second point. The extension of regulation 
to the little water carriers of dry bulk commodities will lay upon them 
intolerable burdens so that many will not be able to survive. 

I have given you a sort of a biographical sketch in the statement 
of three of these water carriers. I think you will agree with me, with 
the possible exception of 1 of them, the other 2 represent small busi- 
nesses, and I believe it will be conceded categorically that many 
hundreds of these carriers will appear before you through me and 
Mr. Wright as their spokesmen, or in the general category of small 
businesses in this country. They are truly small business in the sense 
that it is known and accepted in governmental policies. 

Now, many of you have asked the question, What immediate burden 
of regulation. would fall upon theses hundreds of little carriers, if the 
bulk section 303 (b) were repealed ? 

I am sure that most of you and most of these gentlemen who are 
in this room today have the idea that regulation is just a big round 
fat word that, means something less specifically than a lot of onerous 
details that go along with the regulation. 

Let me spell out some of these details. What would these carriers 
have to do by way of responding to regulations if this repeal were 
enacted ? 

Well, the ICC regulations relating to water carriers oceupy about 
35 pages of very fine print. They include: 

Fixed and detailed obligations to file annual reports. 
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The necessity for contract carriers to formalize exempt transporta- 
tion requests by filing specific and detailed application for such 
exemptions. 

The necessity for all new carriers seeking operating rights to file 
detailed applications therefor. 

The necessity for all regulated carriers in being who seek to in- 
stitute new operations or to revise present operations, to file detailed 
applications therefor. 

ompliance with certain specific notice provisions whereby all po- 
tential competitors in the States affected, et cetera, must be told by 
the applicant of its ICC filing. 

The necessity for filing detailed applications to cover extensions of 
operations. 

Observance of rules relating to harbor limits. 

The filing of applications to operate over uncompleted portions of 
waterways over which a carrier is authorized to operate. 

The filing of joint applications by transferee and transferor in the 
event rights are to be transferred. 

Documented representations supported by many exhibits, et cetera, 
where there is a sale of rights to a noncarrier. 

Where the sale is to, or the merger is with, another carrier, com- 
pliance with complex regulations relating to section 5 (a) of the 
act come into play. These are demanding to the point where scores 
of pages and intricate detailed documentation, explanations, assur- 
ances, et cetera, are involved. 

Allowance for releasing freight in advance of payment of charges. 

Provisions for obtaining surety bonds from shippers whose credit 
rating is questionable. 

Provisions to extend credit. 

Provisions requiring carriers to present freight bills on schedule. 

Well, I think I have read about enough. I have listed 41 of these 
regulatory proscriptions under which these carriers would have to 
operate immediately this repeal became effective; but this is not the 
worst part of it. 

Suppose they do become regulated carriers? Then what are the 
affirmative burdens that are placed upon them other than these burdens 
of regulation per se ? 

Well, suppose thy had to file an application of this kind: First, 
they have to hire a lawyer and an accountant to work on them. 
That would suit me all right, because I am a lawyer. But there would 
be a big financial burden imposed upon these carriers. They would 
have to notify all of their competitors, and the Governors of the States 
in which the seller and the buyer operates. 

If the application draws protests, which it inevitably will, or even 
if it doesn’t and the ICC thinks best, it is set for hearing before an 
examiner. 

Now, the burden is upon the applicant to make its case. The 
examiner can sit and wait for it to do so, and ordinarily does. If the 
applicant fails to make its case, it loses. 

0, what does he do? He hires a lawyer and produces witnesses, 
experts and laymen, whose expenses he pays—out of pocket fees. 
From 1 to 10 or more lawyers from railroads and other water carriers 
show up at the hearing to examine his witnesses and produce a coterie 
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of their own. The technique of the opposing lawyer is to belittle these 
little carriers’ witnesses, their claims, and to exalt their counterclaims, 
The hearings may last for a day, a week, ora month. Then these car- 
riers have to buy the transcript of the record and let their business run 
itself and stay on deck while the hearing is on for months. 

Then if the examiner orders it, which he usually does in water- 
carrier cases, a brief is filed by you and all opponents to “assist” 
the examiner in preparing a proposed report. And, of course, the ap- 
plicant will want to assist him in their favor. This brief requires the 
lawyer who prepares it to make an abstract of the transcript and to 
search out and cite all applicable law. 

When the examiner files his proposed report, several months later, it 
is subject to exceptions and replies to exceptions. Ordinarily the 
lawyer will file both to protect the interest of the applicant. 

The case is then submitted to a division of the Interstate Commerce 
Commission. Now, this division may or may not set the case for oral 
argument. About 4 months later, after the division has heard argu- 
ment, if it decides to do so, a division report and order is issued. If 
these are favorable, applicant rests his case and opponents file a 
petition for reconsideration and/or oral argument within 30 days. 
If the report and the order are unfavorable applicant files a petition 
for reconsideration or oral argument within 60 days. Both sides re- 
ply to the other’s. And if the case is argued, your attorney comes to 
Washington with such retinue as you may be able to afford to send. 


If the case is not argued, the petition for reconsideration may be 
granted or denied. If it is granted, the Commission will ordinarily 
put out a new report and order overriding the division. If it is denied, 
a simple denial order will inform the petitioner of his misfortune. 


And so I go on listing some more of these incidents that attend 
regulation, which ordinarily are not thought of in connection with 
this regulation process, I am sure. As a practical matter, I have said 
<ciean in this statement that it will cost these little carriers from 
$10,000 to $100,000 a case, depending upon the number of witnesses, the 
number of pleadings, the number of lawyers they have to bring in in 
connection with filing an application, and it takes 12 months usually, or 
18, to put a case through the Commission, and if you go to court, it is 
double or nothing in terms of time and expense, at least. 

Now, these are some of the practical, mathematical, realistic in- 
stances that follow upon Government regulation of industry, particu- 
larly the transportation industry. 

Now, what these little carriers are really worried about is that new 
entries in inland transportation or extensions of existing entries would 
be substantially eliminated by the proposed legislation. They would 
not be able, in other words, to offer low-cost water transportation on 
the basis of open and uncontrolled competition in the future. In the 
view of the established position of the members of the dry bulk con- 
ference, that is the big carriers, who virtually blanket the waterways 
with certificated rights, and in view of the history of their repeated 
interventions and oppositions in the obtaining of competitive rights 
by other carriers, and in view of the delays and cost involved in at- 
tempting to secure new rights and proceedings before the Interstate 
Commerce Commission and the courts where necessary, the existing 
exempt carriers look with great misgiving upon the prospect of regu- 
lation. 
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Now, I want to go to my third point. I may want to come back 
to one of these others, but I would like to talk for a moment now about 
this matter of the regulation of dry bulk carriers bringing carteliza- 
tion of this segment of the industry in its wake. 

My study of this problem or this point has disclosed to me what is 
a basic inconsistency in the approach of the Cabinet Committee and 
might be said to be the administration, if you want to be that broad 
about it, to this entire matter. 

The Attorney General, indeed the Secretary of Commerce, on one 
or more occasions, has appeared before this Piet and has advo- 
cated the utmost of freedom in private enterprise in this country. As 
a matter of fact, a distinguished committee was appointed at the Presi- 
dent’s instance, and he expressed it is his hope that they would pro- 
vide an important instrument to prepare the way for modernizing and 
strengthening of our laws to preserve American free enterprise. This 
request on the part of the President was presented to the Congress by 
such distinguished gentlemen as the Assistant Attorney General, Mr. 
Stanley Barnes and by Mr. Weeks, Chairman of the ica Com- 
mittee, and it is also spelled out in the statement as to how they said in 
effect, that American enterprise should be kept free from regulation 
to the largest extent possible. That is an oversimplification of what 
the abd, beh it is a fair summary. 

ow, the one thing that we believe is wrong with the Honorable 
Secretary of Commerce’s position is if this policy of free competition 
in industry, in small business, is to be preserved, he is not consistent 
in his advocacy of its application; he and the Cabinet Committee 
argue strongly in favor of lifting regulatory restraints from common 
carriers. 

This House bill is replete with suggestive legislation of that kind. 
They want to lift regulation and at one and the same time they want 
these little carriers who are not under regulation to be placed under 
the heavy hand of Government control. 

Now, the rationalization that they employ in their insistence at this 

int of view is that it is the common carriers who must be succored. 


ere must be a healthy common carrier service. They do not point 
to any burden on the shipping public. They do not say that the 
American public itself who pays the bill in terms of higher freight 
rates or —oe of the sort is involved. The only reason they give 


for regulating these hundreds of small water carriers is that it will 
make a more healthy common carrier service. 

It seems to me that this point has been rather completely demon- 
strated in what Mr. Wright told you about the health of the common 
carrier, common water carriers, and what I have invited your atten- 
tion to with respect to the railroads. 

The motor carriers are not involved by any stretch of imagination 
because they are not competing with the unregulated small water car- 
riers in the hauling of coal, and iron ore, and grain, and gravel, and 
sand, and phosphate, and things of that kind. No motor carrier who 
hauls 15 tons to the load can compete with the water carrier that hauls 
1,500 tons to the load, so they are just not for consideration in this 
picture at all. 

May I say with respect to my last point that there is a likelihood 
that if this Congress enacts this repeal legislation and takes away 
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the exemption from these small water carriers you will set in motion 
a drift or a trend toward the repealing of many other exemptions 
that appear in the Interstate Commerce Act. There are numerous 
such exemptions. If you will look at page 60, et seq., you will find 
that they appear in all parts of the Interstate Commerce Act. 

In title I of the act, for instance, the railroads have exemptions. 
In part IT of the Interstate Commerce Act, the motor carriers have 
exemptions. Two very important ones are before you now, or 2 or 3 
of them: exemptions dealing with vehicles carrying livestock, fish, 
and unmanufactured agricultural commodities. Unmanufactured 
agricultural commodities move in great volume by means of the facili- 
ties offered by these low-cost small water carriers. 

You will find that in part ITI of the act, as has been invited to your 
attention, there are numerous exemptions, the most important of 
which in volume terms, I assume, in juxtaposition to the dry bulk 
exemption, would be the wet bulk exemption. Where are you going 
to stop if you start repealing these exemptions in the act? Will it be 
for the dry bulk carriers this year. For farm commodities next year? 
For the wet bulk commodities the year after that? The rationale that 
is given for ar section 303 (b) of the Interstate Commerce Act 
is spurious, I believe, but if it isn’t it is certainly equally applicable 
to all of these other exemptions that appear in the Interstate Com- 
merce Act, or at least to many of them. 

We would deplore the dry bulk carriers being used as the guinea pig 
to start a trend toward eliminating these exemptions one after another 
from the Interstate Commerce Act. 

The two more glaring inconsistencies I have stated in writing of the 
proposed Cabinet Committee report have to do with the repeal of the 
exemption relating to dry bulk transportation and the continuance in 
effect of the exemption relating to liquid commodities and the dry bulk 
carriers operating on the Great Lakes. One is tempted to ask whether 
lake water is any holier than river water or whether petroleum and 
liquid chemicals are more politically potent than grain, or coal, or iron 
ore in the legislative scheme of things. If it is a fact that the bulk 
exemptions in the water carrier provisions of the Interstate Commerce 
Act work a hardship on railroads, which we have shown is not so, why 
doesn’t the Cabinet Committee advocate a repeal of all of them, or is 
this strictly a divide and conquer technique ? 

I invite your attention in passing to the imminence of a much greater 
volume of traffic moving over the lakes when the St. Lawrence Water- 
way is constructed. There are exemptions in the Interstate Com- 
merce Act relating to lake traffic which have this interstate complica- 
tion in view. If this exemption for the river carriers is repealed, you 
still will be confronted with the similar exemption for the same com- 
modities on the lakes, and with the presence of a greater volume of 
traffic incident to the completion of the St. Lawrence Waterway that 
exemption will stick out like a sore thumb. 

I do not want to trespass further on your time. This is a thesis on 
the philosophic, legalistic, and legislative basis for legislation of the 
kind you are asked to enact, and I believe if you will give it considera- 
tion you will come to the conclusion that now is not the time, any way 
aoe ook at it, to repeal section 303 (b) of the Interstate Commerce 

ct. 

(The statement referred to follows :) 
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STATEMENT OF JAMES K. KNUDSON ON BEHALF OF THE WATERWAYS COUNCIL 
OPPOSED TO REGULATION EXTENSION 


May it please the honorable committee, my name is James K. Knudson. I 
appear on behalf of the Waterways Council Opposed to Regulation Extension, 
whose business address is 1610 21st West Street, New York, N. Y. I am an 
attorney and a transportation consultant of the firm of Eisen & Knudson with 
offices in Washington, D. C., and New York City. As this distinguished com- 
mittee may recall, I had the honor of serving as a member of the Interstate Com- 
merce Commission for a number of years and was also concurrently Adminis- 
trator of Defense Transportation. In both of these capacities I had occasion 
to study, investigate, judge the merits of, and learn to appreciate all of the parts 
of our great transportation system, and particularly, with reference to my 
appearance here today, the domestic water carrier transportation facilities of 
this country, and also of some other countries. 

Prior to the time that I was appointed to the Interstate Commerce Com- 
mission and as Administrator, Defense Transportation Administration, I served 
as Commerce Counsel for four different Secretaries of Agriculture, in which 
eapacity I appeared in many cases, including water carrier cases, before the 
Interstate Commerce Commission and other regulatory tribunals and courts in 
which the welfare of the farming community was involved. In that position 
I learned how intimately bound up agriculture has become with transportation 
and particularly with the so-called exempt carriers, including the carriers of 
dry bulk commodities on our domestie waterways. 

Since leaving the Government to practice transportation law, I have been 
called back twice to serve in special capacities, once as Director of a Transpor- 
tation Task Force for the Hoover Commission and more recently as a continuing 
consultant to the United States Army Transportation Corps, as a member of an 
advisory panel that deals with a variety of transportation problems affecting 
the naitonal defense and the public interest. 

Academically, I am trying to keep abreast of the major thought and develop- 
ments in transportation by serving voluntarily as dean of the School of Trans- 
portation of the (YMCA) Southeastern University and as contributing editor 
to a number of transportation journals. 

Numbered among my clients are shippers, motor carriers, water carriers, “piggy 
back” and “fishy back” operators. 

I belong to a number of transportation associations, 

I immodestly venture these personal details in an, effort to qualify myself to 
address this august body whose opinions, expertise, and familiarity in the whole 
field of transportation and whose sage judgment I have, by experience, and obser- 
vation, come to honor and respect, A a citizen, I feel sure that whatever results 
may spring from these hearings they will be honest, well considered, and sincerely 
thought to be in the public interest. The summum bonum of all legislative under- 
takings is, the public weal. 

My appearance today will be of course, devoted to an effort to convince this 
committee that, from a public interest standpoint and from a technical regulatory 
standpoint, the “dry bulk” exemptions of the Interstate Commerce Act should not 
be repealed, modified or otherwise abrogated as is proposed in section 14 of H. R. 
6141. 

I shall endeavor not to duplicate the approach to the subject taken by other 
witnesses but to develop certain technical, regulatory, and legalistic, public-inter- 
est features of the issue. 

Now, specifically what is that you have geen asked to do and by whom have 
you been asked to do it? A short answer is that you have been asked to enact, 
by repeal, legislation that will require regulation of the great proponderance of 
water carriers of this country who, in terms of numbers, have been heretofore 
exempt from regulation. They have been part of this country’s small business, 
free enterprise. 

As a student of the regulatory process, I would make bold to suggest that the 
burden of proof is upon the proponents of repeal to demonstrate unequivocally 
that they do represent the public interest. Unless this can be done, there is no 
foundation upon which the legislative process can rest in an undertaking of the 
kind you are asked to pursue. 

With the foregoing by way of qualification and introduction, I should like now 
to develop four pertinent points, namely : 

1. There should be no regulation of transportation for regulation’s sake, but 
only in the public interest. 
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2. The regulation of the “little” water carriers will produce intolerable burdens 
that many will not be able to survive. 

3. Regulation of the dry bulk carriers will bring cartelization of this segment 
of the industry in its wake, diminish competition and reduce the availability of 
low-cost water transportation. 

4. The repeal of section 303 (b) will place the Congress in the position of 
enacting class legislation of the most grossly discriminatory kind. 


I. TO REPEAL THE BULK COMMODITY EXEMPTION WOULD BE CONTRARY TO THE LONG- 
STANDING LEGISLATIVE POLICY OF AVOIDING REGULATION FOR REGULATION’S SAKE 
IN THE TRANSPORTATION FIELD AND UTILIZING REGULATION ONLY TO MEET SPECIFIO 
ABUSES OF THE PUBLIC INTEREST 


In the statement of Mr. David Wright, speaking for the Waterways Council, 
the facts and circumstances were set forth demonstrating that no appropriate 
public interest is being damaged because of the exemption of carriers of bulk 
commodities on the inland waterways from Interstaate Commerce Commis- 
sion regulation. Accepting this premise, in which I concur, on my knowledge of 
the facts, it would be a sharp departure from the legislative policy that the 
Congress has historically followed for it to extend regulation in this hitherto 
unregulated area of transportation in order to meet some hypothetical or con- 
jectural injury to the public interest, not presently predictable or identifiable, 
that might ensue because the carriage of dry bulk commodities are not regulated. 

Government regulation of anything in a democratic society has only one 
reason for existence—the public interest, or as the Congress has otherwise 
expressed it, to meet the public convenience and necessity. If regulation ever 
loses that identity or falsely assumes it, the government that sanctions the 
regulation has either become autocratic or socialistic. 

This question of public interest can be and has been measured by another 
yardstick, one that has given great impetus to legislative undertakings both 
to impose and to remove Government controls over business. I refer to the 
predilections that all of us have and of our training to follow one or another 
of the economic doctrines that have been promulgated through the years. Gov- 
ernmental controls are not a new thing in the world. As far back as the days 
of Charlemagne in 814 the law had become fixed so that no one could sell his 
goods at a higher price than that which had been declared in times of abundance 
or times of scarcity. In the days of Thomas Acquinas in 1274 all conceptions 
of price could be summarized in two words “just price.” I suspect that this 
is where we obtained the word “just” that is now in the Interstate Commerce 
Act in the section dealing with “just and reasonable” rates. During the days 
of England’s great colonial expansion the control of prices was looked upon 
as an instrument of economic warfare. But the patron saint of most moderns 
who believe in an obsolute minimum of Government controls over any kind of 
private business is Adam Smith, who believed in a free competitive market as 
the ideal or natural market. He would have espoused no regulation by Gov- 
ernment. His was a beguiling philosophy. And in the main it seems to be one 
which the distinguished Cabinet Committee has embraced in its major propo- 
sition to free railroad transportation from some of its present governmental 
controls. Just how this approach of the Committee is to be reconciled with its 
recommendation to put the water carrier industry under more strict controls 
is difficult to perceive. It is certainly economic schizophrenia. 

There are those who believe, with John Stuart Mill, that it is a eomplete 
mistake to assume that competition can be the exclusive regulator of the eco- 
nomic affairs of the world and those who subscribe to his theories will agree 
that Government regulation, at times, is advisable. 

The general welfare idea came into the picture when an economist named 
Sismondi concluded that the doctrine of absolute free competition as preached 
by Adam Smith might be all right as applied to the production of goods but that 
as applied to the distribution of goods, its effect was bad because it produced 
evil human consequences. And later the great Alfred Marshall took all of these 
ideas and tried to weave them together into comprehensive pattern. In the 
course of so doing he reached some very definite opinions among which was the 
assumption that competition would produce those forms of business enterprise 
best adapted to their environment—a truckline or a railroad or a waterline for 
instance—but he went on to say that the fact that they were best adapted to 
their environment did not mean they were the most beneficial to their environ- 
ment He thought of free competition as a workable factor but not necessarily 
the pest possible way of life. 
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In addition to these classic theories we have had in recent years, attention 
given to the economic theories of Thorsten Veblen, Keynes, and others. It seems 
to be safe to say that, as far as the Congress of the United States is concerned 
in its approach to the enactment of regulatory type statutes, there has been a gen- 
uine amalgam of economic thought devoted to the problem and that the end 
result has reflected truly a cross section of public interest. It is as the great 
Chief Justice Marshall stated in Gibbons v. Ogden, the pioneer case in interstate 
commerce (9 Wheat. 1, 6 Law ed. 23, at 195): 

“It is the power to regulate; that is to prescribe the rule by which commerce 
is to be governed. This power, like all others vested in Congress, is complete 
in itself, may be exercised to its utmost extent, and acknowledges no limitations, 
other than are prescribed in the Constitution. These are expressed in plain 
terms, and do not affect the questions which arise in this case, or which have 
been discussed at the bar. If, as has always been understood, the sovereignty 
of Congress, though limited to specified objects, the power over commerce with 
foreign nations, and among the several States, is vested in Congress as absolutely 
as it would be in a single government, having in its constitution the same re- 
strictions on the exercise of the power as are found in the Constitution of the 
United States. The wisdom and the discretion of Congress, their identity with 
the people, and the influence which their constituents possess at election, are, in 
this, as in many other instances, as that, for erample, of declaring war, the sole 
restraints on which they have relied, to secure them from its abuse. They are 
the restraints on which the people must often rely solely, in all representative 
governments.” (Italics ours.) 

There is in regulation of industry by government a fitting time and place ele- 
ment. The time was fit in 1887 for railroad regulation; in 1935 for truck regu- 
lation, in 1988 for air regulation, and the record in each instance will so prove. 
Until the public need for regulation is proved none of the foregoing reasons for 
exerting government controls come into play. Laissez faire is not an evil doc- 
trine per se. It is only bad when the public interest suffers. 

There have been times in this country when it was necessary and advisable 
for this august body to enact regulatory laws to protect the public interest. 

You did so in 1887 when railroads were running riot with discriminatory prac- 
tices, speculative orgies, and rate rebates, which not only became a public evil 
but threatened the welfare of the railroads themselves. 

You strengthened this legislation, in the public interest, in 1903, and in 1906 
because the courts had emasculated the original Interstate Commerce Act. In 
legislation that still bears the names of great Congressmen—the Elkins Act of 
1908 and Hepburn Act of 1906—you dealt forcefully with rate discriminations 
and deviations from public tariffs and gave the Interstate Commerce Commission 
authority to prescribe maximum rates for the future, and otherwise regulate the 
railroads. 

In 1910, because of a resurgent public outcry and a demonstrated public need, 
you passed the Mann-Elkins Act which gave the Commission authority to suspend 
and investigate new railroad rate schedules. 

Three important additions were made to railroad regulatory legislation during 
the period between the enactment of the Mann-Elkins measure and the beginning 
of Federal control on January 1, 1918. The first of these was the Panama Canal 
Act, approved in 1912, which forbade railways to continue ownership or operation 
of water lines when competition would thereby be lessened. This provision was 
designed to prevent concentrated control of ship lines by rail companies. Juris- 
diction was conferred upon the Commission to determine the fact of such com- 
petition and to allow continuance of vested operations by railways under certain 
conditions. The Panama Ca1al Act further empowered the Commission to re- 
quire equal treatment of water lines by rail lines, to require through physical 
connections and to establish through routes and rates for combination rail-water 
movements. 

The second addition was the Valuation Act of 1913. An authoritative valua- 
tion of the carriers’ property had been the subject of much discussion after the 
decision of the Supreme Court in Smyth v. Ames. But by many it was regarded 
as a necessary requirement for effective regulation. 

A third regulatory measure was the Esch Car Service Act of 1917. The pur- 
pose of this statute was to alleviate traffic diffiulties, particularly car shortages 
(we are still hearing about those) and congestions, which became of serious pro- 
portions with the increase of traffic resulting from wartime conditions. The 
Esch Act gave the Commission authority to determine the reasonableness of 
car service rules and prescribe reasonable rules in place of those found un- 
reasonable. During World War I you allowed the railroads to be taken over 
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and operated under Federal control, again in the public interest, largely because 
the ability of the railroads to serve the public adequately at war under private 
management had broken down. 

In each of these instances it was a specific public interest which was being 
currently abused that the Congress endeavored to serve and protect and the 
legislative history of each of these acts will so show. There was widespread 
public support for all of these measures. 

This same public interest philosophy was read into the Transportation Act 
of 1920 when, it was found that public interest also required attention to a fair 
rate of return for railroads, which was linked to a rule of ratemaking. 

In the 1920 act, the Commission was also authorized to fix minimum rates and 
to bring intrastate rates into line if they discriminated against interstate traffic. 

This legislation had the general backing of the public. Many of the organiza- 
tions representing the shipping public that have spoken or which will speak on 
this record opposing repeal of section 303 (b) supported the legislation that I 
have been talking about. The legislative history of each of these enactments 
will indicate that the Congress held fast to the democratic concept that only 
undeniable proof of public need would warrant the enactment of regulatory 
controls. 

Congress hewed closely to this ideal in other regulatory fields. It was only 
after demonstrated public need of the most urgent kind that there was enacted 
such regulatory laws as the Packers and Stockyards Act, the Pure Food and 
Drug Act, the Federal Reserve Act, and the Commodities Exchange Act, each of 
which was patterned upon the original Interstate Commerce Act. 

Even during the dislocated thirties, when the public “welfare” as distin- 
guished from the public need became emphasized, the Congress demanded cate- 
gorical factual assurances of that principle to back up the need for such regula- 
tory type legislation as the Securities and Exchange Act, the National Labor 
Relations Act, and the Communications Act. 

When the Motor Carrier Act of 1935 was enacted, there was a spontaneous 
demand for the legislation, not only by the railroads, who then saw the hand- 
writing of competition on the wall but dimly, but also by most of the motor car- 
riers themselves. In an official Interstate Commerce Commission publication, 
Interstate Commerce Commission Activities 1887-1937, A “Historical State- 
ment * * * published in connection with the observance of the 50th anniversary 
of the creation of the Commission.” The Commission stated: 

“In their attempts to enforce regulatory statutes, the States soon found that 
they were hampered by difficulties of jurisdiction with respect to the operations 
of motor carriers engaged in interstate commerce within their boundaries or 
across their limes. It was only natural, in the interest of effective regulation 
that the States should attempt to apply their motor vehicle laws to all vehicles 
operated within their borders. Their right to do so was soon challenged in the 
courts. A statute of Maryland which required certificates of registration for all 
motor vehicles operated upon the highways of the State, the procurement of 
operator permits for the operation of.such vehicles, and the payment of stated 
charges for such certificates and permits was held by the Supreme Court of the 
United States to be valid as a proper exercise of the police power of the State.’ 
The Court said that in the absence of national legislation covering the subject 
a State may rightfully prescribe uniform regulations necessary for public safety 
and order in respect to the operation upon its highways of all motor vehicles— 
those moving in interstate commerce as well as others—and to that end may 
require the registration of such vehicles and the licensing of their drivers for 
reasonable fees. 

“Efforts to settle the many new questions in connection with use of the high- 
ways, routes, congestion of traffic, dimensions of equipment, load limits, etc., 
gave rise to conflicting decisions and regulations in the different States which 
caused increasing dissatisfaction to interstate operators. Many proceedings, 
therefore, came before the courts for definition as to the extent of the authority 
properly within State jurisdiction and that lodged with the Federal Government. 
Outstanding decisions of the Supreme Court were those of Buck v. Kuykendall 
(267 U. S. 307, 69 L. ed. 623, 45 Sup. Ct. Rep. 324), and Bush & Sons Co. v. Maloy 
(267 U. 8. 317, 69 L. ed. 627, 45 Sup. Ct. Rep. 327 in 1925), upon certain restrictive 
laws of the States of Washington and Maryland, respectively. It was held that 
appropriate State statutes adopted primarily to promote safety upon the high- 
ways and conservation of their use are not obnoxious to the interstate com- 
merce clause of the Constitution, where the indirect burden upon interstate com- 


1 Hendrick v. Maryland, 235 U. 8. 610, 59 L. Ed. 385, 35 Sup. Ct. Rep. 140 (1915). 
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merce is not unreasonable, but that statutes requiring common carriers by motor 
vehicle operating over State roads to obtain certificates of public convenience 
and necessity were unconstitutional as applied to such carriers engaged exclu- 
sively in interstate commerce, because such laws regulated not merely the use of 
the highways but the persons by whom the highways may be used and thus 
regulated interstate commerce; that the effect of such regulation is not merely 
to burden interstate commerce but to obstruct it. Other decisions of the same 
import rapidly followed. Even where highways have been built with Federal 
aid, the same principle was applied. In Bush & Sons Co. v. Maloy, supra, the 
Court said that Federal-aid legislation in this connection was of significance 
because it made clear the purpose of the Congress that State highways shall be 
open to interstate commerce. The effect was to render such State action ineffec- 
tual in the absence of parallel Federal regulation, and to make the State com- 
missions vigorous proponents of Federal regulation of motor carriers in inter- 
state commerce.” 

Where is there public interest of such intensity, substance and sweep underlying 
the recommendation to repeal section 303 (b) and put hundreds of water carriers 
under regulation? 

Consider next, if you will, the circumstances that led to the enactment of the 
Civil Aeronautics Act of 1938—the next regulatory Act, in times of any conse- 
quence affecting transportation. One of the keenest students of this act has 
said that: 

“A limited air traffic potential and the relative ease with which, at the time, 
new concerns could enter the industry produced the competition and economic 
instability among the smaller operators that characterized the industry in the 
years just prior to the passage of the act of 1938. At the same time, the opera- 
tional advantages of large aircraft and the importance of a high utilization of 
available plane space were creating an ever-tightening core of oligopoly within 
the industry. That is, only a small number of airlines were doing the greater 
part of the business between the chief traffic-generating cities. Such a develop- 
ment was advocated by the major lines as the cure for the ills of destructive 
rivalry. This cure was, however, but another illness, for in it lay the germs of 
monopolistic inefficiency, lessened emphasis on improved technology and reduced 
cost, and the maintenance of inflexible rate schedules. To cope with this ab- 
normal situation—the existence of cutthroat competition and oligopoly in the 
same industry—the type of regulation introduced by the act of 1938 seemed im- 
perative if air transportation was to develop and become an important part of 
our national transportation system.” (From Commercial Air Transportation, 
Frederick, pp. 174-175.) 

There is no situation paralleling the foregoing insofar as the dry-bulk carriers 
on our waterways are concerned. The Commission talks about its inability to 
stabilize the industry but where is the proof of the instability? What public 
interest is there aroused or demonstrable that is exerting justifiable pressures on 
the legislative process to have something done about an allegedly existing evil? 
Where is the evil? How does it manifest itself? Who is being hurt? Who is 
benefiting unjustly? These are but a few of the basic questions that must be 
asked and answered in circumstances such as those with which you are pres- 
ently confronted, before you are authorized in the democratic process to act. 

Beginning in 1934, as will be ascertained by checking the legislative history 
of the Civil Aeronautics Act, the air carriers themselves sought Federal regula- 
tion, realizing that the history of transportation demonstrated that the absence 
of such regulation led to evils from which not only the public, but the industry 
itself would suffer. It was in that year that the whole air transport industry 
was thrown into confusion when all Federal mail contracts were canceled because 
of alleged collusion between the mail carriers and post office officials and other 
abuses. Also, since the act of 1926 had been passed before air transportation of 
passengers and mail developed into a business enterprise, there was a growing 
sentiment that the law had become outmoded, particularly because it made no 
provisions for the regulation of services, rates, and charges of common carrier 
airlines. 

There is not, I repeat, a parallel situation existing in this year of 1956 with 
respect to the hundreds of small water carriers of dry-bulk commodities who are 
getting along well and serving the public well and in whose presence other car- 
riers are also doing well. 

This brings up to the Water Carrier Act of 1940, as it sometimes is called, or 
rather to the Transportation Act of 1940, in which title III, including section 
303 (b) was added to the Interstate Commerce Act. I shall not here duplicate 
in detail the recitations of legislative history of this act that have been given 
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you by Mr. Wright and is fully incorporated in detail in the brief submitted by 
him entitled “Analysis of Legislative History of Section 303 (b) of the Trans- 
portation Act of 1940.” 

Suffice it to say for my purposes, however, that this legislative history shows 
that Congress determined at that time, after painstaking and exhaustive study 
and deliberation and debate, that considerations of the public interest did not 
then warrant regulation of the dry-bulk carriers. 

It thus appears that, as distinguished from all of the other regulatory acts I 
have recited, there was a well-considered decision made by the Congress that 
enacted section 303 (b) that the public interest did not warrant regulation by 
the Federal Government of bulk water carriers in 1940. 

Now, therefore, the main question that you gentlemen of the Congress must 
decide in 1956 is whether changed conditions warrant the extension of govern- 
mental controls over another important segment of our national economy and a 
most important adjunct to our transportation community, which you have here- 
tofore immunized from such controls, with good reason and with good intentions, 
and with public acquiescence. 

As an ex-member of one of these regulatory agencies, may I say that one of 
the cardinal points that a regulator always looks for before undertaking to 
endorse or to justify an extension of regulation in rates, charges, or practices, 
is the changed condition. You must ask yourselves the same question here and 
now, Are there changed conditions warranting the repeal of section 303 (b)— 
changed conditions since 1940? 

The lakes, rivers, coastal waterways, and oceans over which these carriers 
operate are still basically the same as nature made them. They ebb and flow 
as they did when Adam ran for a fig leaf. Man has improved somewhat on 
nature in the width and length and depth of still and running water. But, by 
comparison with nature’s handiwork, man’s improvements are puny, indeed. 

The hauling vessels which, in term of numbers, are for the most part non-self- 
propelled barges that ply the inland rivers and the sheltered coastal waterways 
and the self-propelled craft that operate on lakes and bays and oceans are still 
basically the same. There have been technological improvements, to be sure, 
but these have been but relative to other forms of transportation. That is to 
say, relatively speaking, the railroads are at no greater disadvantage as far as 
technological improvements are concerned than they were in 1940, for they have 
made great forward strides also in this way. 

The commodities that are hauled by these vessels, dry, wet, and packaged, 
are still basically the same—coal, fertilizer, sulfur, wood pulp, iron ore, grain, 
sugar, molasses, petroleum and petroleum products, chemicals, et cetera. 

The type, kind, and class of users (shippers) are the same. To be sure, there 
are more of them but basically they are users who want, need, and can’t get 
along without low-cost water transportation. 

The loading characteristics of the commodities are the same. There have 
been innovations in the way of improved marine legs, conveyor belts, lift devices, 
et cetera, but here also the developments are also relative to other forms of 
transportation. 

What about the operators of the vessels—have they changed? Yes; some of 
the inland-waterway operators have grown into sizable companies, but in the 
main they are still small businesses which, stripped of their freedom of enter- 
prise, would have a difficult time surviving in the big-league competition into 
which they would inevitably be plunged. (I shall say more about this later.) 
They have varying degrees of fitness, willingness, and ability to serve the public. 
On the whole, it must be admitted, they are doing a more effective job than they 
were in 1940. But are they now to be shackled for having succeeded? Restraints 
are ordinarily put on men for the evil they do, not for the good they accomplish. 

What about the comparative position of dry-bulk carriers on the rivers and 
the lakes—has that changed? No; the dry-bulk carriers still operate on a pro- 
prietary basis for steel companies on the Great Lakes in substantial part and 
haul coal northbound on their return journies. They still compete with Cana- 
dian carriers in these hauls and more particularly in the grain hauls, They 
still offer the type of low-cost water-carrier service with which no other carrier 
can hope to compete. These lake carriers bring upward of 85 million tons of ore 
down from the head of the lakes annually. What would happen, with the ex- 
isting rail-car shortages, etc., if this traffic load were suddenly to be dumped 
on the rail carriers by virtue of their being able to compete on a rate basis under 
regulation with these dry-bulk operators. There would be a transportation crisis. 
There are absolutely no changed conditions on the Great Lakes warranting the 


regulation of carriers thereon. 





1547 


The river and inland-waterway carriers are in the same relative position with 
respect to the lake carriers that they were in 1940. Both have acquired addi- 
tional tonnage, both use basically the same transportation techniques. The 
regulation of one without the other would be gross discrimination. 

And the alleged competing carriers—the rails and the regulated water car- 
riers—or, better said, the water carriers who choose for their own dollars-and- 
cents purposes to be regulated—are they really hurt in any manner suggesting 
a change for the worse in their relative position? The railroads, generally, have 
never been in a better physical condition than they are today. Their freight- 
carrying plants are, with the exception of chronic car shortages, which, as I 
shall demonstrate later, makes in itself a valid reason for not repealing section 
303 (b), in excellent condition. Their bonded indebtedness is much less than 
it was in 1940. Their earnings are much higher. Their stocks are at all-time 
highs. Their management is fat and sleek, and their labor is better off than 
ever before. Are these the kind of changed conditions that argue in favor of 
putting Government shackles on the “strawman” water-carrier competitors 
that the railroads have set up and which the cabinet committee has rushed in 
to defend against? Public interest in a change to regulation of these carriers in 
such circumstances is imaginary. 

I use the word “imaginary, because I am firmly convinced that the kind of 
low-cost water transportation offered by the exempt water carriers cannot be 
matched by the railroads unless they are willing to and allowed to operate at 
noncompensatory rates merely to acquire the traffic, once they get these carriers 
into position where their rates are also controlled. Once the public undertakes 
this possibility, there will be a sharp reaction to the proposal. 

Consider a few specific examples of railroads that parallel some of the Na- 
tion’s primary waterways. How are they faring? 
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As you will note from these charted figures, in every instance the railroad is 
substantially, in some instances, phenomenally, better off than it was in 1940. 
This is no personal conclusion of mine, unsupported. In 1950 there was sub- 
mitted to the President by the President’s Water Resources Policy Commission,’ 
a distinguished three-volume report on water policy. The report contains 
thoroughgoing and well documented conclusions, on many subjects, and with 
respect to the matter at hand says: 

“The railroad argument does not recognize that: 1. Low-cost water transpor- 
tation through the stimulus that it gives to the general economic development of 
the area it serves, creates new traffic for the railroads, probably greater in 
volume and profitability than traffic diverted from the railroads to the waterways. 
The railroads have had no net loss of tonnage; on the contrary, traffic on the 
railroads paralleling our improved inland waterways has increased along with 
the growth of traffic on the waterways” (vol. I, p. 212). 

Do these data indicate changed conditions that would warrant a proscription 
of low-cost water transportation just to save the day for the allegedly embattled 
railroads, for whom a Cabinet committee, like knights in shining armor, ride to 
the rescue? Can you as Congressmen shed tears of repentence for having en- 
acted the 1940 legislation, in the presence of this situation? Is small water car- 
rier business now to be shackled to expiate the “crime” of railroad success? 

I must conclude that it will be time enough to regulate the many hundreds of 
dry-bulk carriers when their impingement upon the transportation economy is 
such as (1) to impair the efficiency or adequacy of other carriers necessary for 
our commerce or defense; (2) when they are indulging in ruthless, unfair or 
unlawful trade practices that brand them as social and economic outlaws; (3) 
when the benefits of their services to the public in terms of low-cost transpor- 
tation are genuinely met by the competition of other carriers operated in a 
manner so as to produce reasonable profits; (4) when the asserted need for reg- 
ulation is not just a “cover” for the means of gaining economic advantage and 
transportation monopoly. 

The sum total of comparative conditions 1940 versus 1956 does not indicate, 
to me at least, that this time has come as yet. 

It thus appears, gentlemen, that no matter how this subject is approached, it 
comes back to the basic fundamental consideration which, posed in the form 
of a rhetorical question would be: “Does the public interest demand or command 
the regulation by Government of the presently unregulated part of the great 
water carrier industry?’ Our answer, of course, is an unequivocal “No.” 


Ii. THE EXTENSION OF REGULATION TO THE LITTLE WATER CARRIERS OF DRY-BUILE 
COMMODITIES WILL LAY UPON THEM INTOLERABLE BURDENS 80 THAT MANY WILL 
NOT BE ABLE TO SURVIVE 


I should like now to address my discussion to the second point; namely, that 
the regulation of “little’ water carriers will produce intolerable burdens that 
many will not be able to survive. 

First, why do I call these carriers little water carriers? Because that is 
exactly what they are, for the most part. 

According to the table inserted in the record in connection with Mr. Wright’s 
testimony concerning the “number of regulated and unregulated inland water- 
way barge and towing vessel operators and their floating equipment,” it apears, 
according to figures of the United States Corps of Engineers for the year 1954, 
that of the approximately 1,000 exempt carriers of dry and wet bulk commodities 
on the inland waterways, the average number of towing vessels owned is 2.6, 
while the average number of barges owned is 6.1, or a total of 8.7 vessels per 
operator. 

Of the 10 certificated common carriers referred to by Mr. Wright as composing 
the Conference for Inland Waterway Dry Bulk Regulation that supported other 
legislative proposals extending regulation, the average number of towing vessels 
per carrier was 8.7 while the average number of barges was 111.3, or a total of 
120 vessels per carrier. The average would have been much higher for the 
Mississippi Valley Barge Line Co., which owned 472 vessels, the Union Barge 
Line Co. (257 vessels), American Barge Line Co. (282 vessels). 

Thus, it will be observed that the average exempt carrier is an individual 
or small company owning a relatively small number of tows and watercraft 


2The members of the Commission were: Paul 8. Burgess, Lewis Webster Jones, Samuel 
B. Morris, Leland Olds, Roland R. Renne, Gilbert F. White, and Morris L. Cooke, Chairman. 
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(8.7 vessels), whose size stands in sharp contrast to the large certificated 
common carriers who own vessels in the hundreds. This average exempt car- 
rier, we may conjecture, since accurate figures are nowhere available, will have 
an investment in capital equipment of approximately $300,000 and employ 15 
to 20 persons. The businesses of many might be described as “family” busi- 
nesses. They are not large stock companies. Their securities do not appear 
on any exchange and their access to capital is limited to their own and local 
sources of credit. They are truly small business in the sense that it is known 
and accepted in governmental policymaking circles. 

When we speak of little carriers in this statement, we mean such carriers 
as Walter G. Houghland, Inc., a bulk exempt operator on the Mississippi River 
system. This company had its beginning in the early 1890’s when Capt. Walter 
G. Hougland bought the gasoline-powered MV Calista. Captain Hougland, a 
farm boy from Bonneville, Ind., had gone to work at the age of 14 as a cabin 
boy on steam packet boats operating on the Ohio and Mississippi Rivers. He 
soon became a deck hand and coal passer and was licensed as.a mate upon 
reaching the legal age of 18 in 1887. 

He used the Calista for the transportation of passengers, mail, and cargo 
from the railhead at Livermore on Green River in Kentucky to nearby com- 
munities isolated to all forms of transportation except water. 

Surviving records show that between 1900 and 1920 he owned the steamers 
Ned, I. N. Hook, Red Star, Reliance, Resolute, and possibly 1 or 2 others. 
These towboats were used with a fleet of 100-foot wooden barges for the trans- 
portation of crossties, lumber, coal, and occasionally grain from origins on the 
Green River and its tributaries to Owensboro, Ky., Rockport, Ind., Evansville, 
Ind., Paducah, Ky., Nashville, Tenn., and St. Louis, Mo. 

One historic trip was made with the steamer Norwood with cargoes from 
Cincinnati and Louisville to New Orleans. Upon arrival at New Orleans, Cap- 
tain Hougland secured cargo for the return trip and then discovered that the 
Norwood did not have sufficient power to push its loaded tow upstream in the 
lower Mississippi River. It was therefore necessary to install larger ma- 
chinery on the boat before the return could be made. 

In the early 1930’s the older towboats were disposed of and a new fleet was 
built to be used exclusively in towing rock asphalt from mines at Kyrock, Ky., 
to a processing and distributing plant at Bowling Green, Ky. These towboats 
moved about 800,000 tons of this material in each of the next 8 or 9 years. 

In the early 1930’s rock asphalt lost its competitive position as paving mate- 
rial, and it became necessary to secure other employment for the fleet. A small 
diesel towboat was built at the company’s shipyard at Calhoun, Ky., and other 
diesel boats were built for the company by Howard Shipyard, Jeffersonville, 
Ind., and Nashville Bridge Co., Nashville, Tenn. These vessels together with 
the two remaining steamboats were used variously for towing rock to riprap 
sites on the Ohio River, sand and gravel for construction of Joe Wheeler Dam 
on the Tennessee River, and other similar bulk movements. 

Or consider the James McWilliams Blue Line, Inc., the president of which 
has stated to your witness that: 

“In thinking of our company’s history I am constantly reminded that we have 
no monopoly position, no captive traffic which can be made to pay for our mis- 
takes or destructive rate cutting in other areas, and that we must continually 
be alert to new needs in order to survive. 

“Our company started sometime about 1875 with the operation of a mule- 
drawn canal boat between the anthracite regions in Pennsylvania and Phila- 
delphia via the Schulykill Canal. Other boats were added, and gradually the 
operations were extended via the Delaware and Raritan Canal to New York 
Harbor. Soon boats were sent to nearby New England ports via Long Island 
Sound, and with a readjustment in rail rates it became more advantageous 
to bring the coal by rail to New York Harbor and then barge to New England. 
Bituminous coal, molding sands and clays, and other bulk commodities were 
added. All this time coal was carried from rail piers in New Jersey and then 
reloaded on cars in New England for shipment beyond. The New York, New 
Haven & Hartford Railroad was itself one of the largest users of this type of 
transportation for coal for its power stations. 

“Subsequently, the opening of additional rail gateways to New England, the 
decline of the anthracite market, the depression of the 1930’s, and the displace- 
ment of Pennsylvania bituminous by coal from West Virginia all contributed to 
the disappearance of our previous tonnage, and many of our competitors dis- 
continued operations. 
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“Our company entered the petroleum transportation field and gradually ex- 
panded operations coastwise and into the New York State Barge Canal area 
and the Great Lakes. 

“As a result of the Transportation Act of 1940, we obtained a common-carrier 
certificate authorizing the transportation of commodities generally, permitting 
us to serve points between Troy, N. Y., and Boston, Mass. Although we con- 
tinue to hold ourselves out to perform any transportation by water in this area, 
it is a fact that almost our entire volume is transportation which is exempt from 
regulation. Had we been restricted to the geographical limits authorized by 
our certificate, we would probably have found it impossible to continue operations. 

“During 1955 we actually operated over territory embracing all the Great 
Lakes and tributaries, the New York State Barge Canal system, the Hudson River, 
and Long Island Sound, and coastwise between Norfolk, Va., and Boston, Mass., 
and in addition we own barges which operate on the Ohio River. 

“During the past year our revenue was derived from the carriage of various 
products as follows: 


“Petroleum and its products 
Coal 
Chemicals, vegetable oils, etc 
Towing for others 


Or consider the A. L. Mechling Barge Lines, Inc., of Joliet, Ill. 

A. L. Mechling Barge Lines, Inc., has an operating history of successful pioneer- 
ing enterprise. The company had its beginnings in a gravel pit. It is now one 
of the most efficient inland water carriers in the country. In 1920, Mr. A. L. 
Mechling, the present president of the applicant company, owned a gravel pit 
near the old Hennepin Canal in Illinois. Because that gravel pit was adjacent 
to the canal, Mr. Mechling took advantage of the cheaper and more convenient 
method of water transportation to haul gravel products to various customers 
located on the shores of the canal. In order to bring these shippers low-cost 
water transportation he acquired a small power craft and some barges and 
commenced regular operations. 

In the early 1930’s Mr. Mechling extended these operations to include the 
transportation of grain from various elevators on the Hennepin Canal and also 
from and to a number of other waterway points. Thereafter, the Mechling 
operation reached beyond the interior Illinois waters to the waters of the upper 
Mississippi River. Each new venture was a pioneering enterprise. 

During this period of time Mechling employees helped to build brush and rock 
wing dams in the river in order to protect the early 6-foot channel which was 
the predecessor to the present 9-foot channel and its series of locks and dams 
on the Mississippi River. 

In 1932 Mechling hauled steel by barge from Clinton, Iowa, to a new bridge 
site at Savanna, Ill. Mechling made the first voyage over the Illinois Waterway 
in 1933 hauling grain from Pekin, II1l., to South Chicago, and corn on the return 
haul. These first voyages were made with small barges of about 300 to 500 tons. 

In 1934 the Mechling Barge Co. completed the first through voyage from Chi- 
cago to Moline, Ill., carrying cargoes of steel in 250- to 300-ton barges and trans- 
porting grain on return trips to South Chicago. On this journey the Mechling 
tow traversed the route of the Calumet River, the Sag Channel, the Illinois 
Waterway, and the Hennepin Canal to the Mississippi River, then up the Missis- 
sippi River to its destination at Moline. This pioneering enterprise continued 
until 1938. 

Mr. Mechling’s pioneering was temporarily interrupted by World War II 
in which he served as a commander in the Coast Guard for the duration. But, 
during the war years and the years immediately following the war, the com- 
pany rendered valuable shipper service in hauling grain from various Illinois 
River elevators to Chicago, supplementing the steel movements above described, 
performed extensive water transportation for the Commodity Credit Corpora- 
tion; hauled large amounts of coal for the Tennessee Valley Authority; and 
became a transporter of bulk petroleum products in Illinois, Texas, Missouri, 
Alabama, Kentucky, Indiana, Iowa, Louisiana, Minnesota, Pennsylvania, Ohio, 
Tennessee, and Wisconsin. Each of these undertakings involved the element of 
risk, but each was, as pioneering enterprises often are, successful. 

Shipper demands caused applicant to commence extensive operations in 1952 
in the transportation of bulk exempt chemical products, including sulfur and 
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soda ash from Texas and Louisiana to Joliet and Chicago, which operations 
have been expanding continuously since that time. These operations, although 
instituted to meet existing needs, were in a sense pioneering enterprises. 

In about 1950 the management of A. L. Mechling Barge Lines, Inc., the ap- 
plicant in the instant proceeding, conceived the idea that it would be possible 
to unite ocean ports in Florida and the Mississippi River System by means of 
utilizing and operating a type of equipment that could ply both the Gulf of 
Mexico and the River’s waters without necessitating the customary unloading 
and reloading of cargo at New Orleans from a river barge to an ocean vessel and 
vice versa. The element of chance attached to such a unique and exploratory 
undertaking was clearly appreciated by applicant but there was some fortifica- 
tion against such risk in the knowledge that the movement of bulk commodities, 
such as grain southbound and phosphate northbound from Tampa, Fla., the focal 
point of the experiment, was not subject to regulations and therefore could be 
moved, if available, immediately upon the acquisition of the necessary floating 
equipment and motive power. The opportunity to commence such an operation 
had been present for many years. Applicant embraced it. 

Now A. L. Mechling Barge Lines, Inc., is a carrier by non-selfpropelled vessels 
with the use of separate towing vessels, engaged in the transportation of bulk 
commodities on the Illinois Waterway, the Mississippi River, the St. Croix River, 
the Ohio River, the Cumberland River, the Tennessee River, the Gulf Intracoastal 
Waterway, and the Gulf of Mexico. This is the type of water carrier that 
extended regulation would affect. 

What immediate burdens of regulation would fall on these hundreds of “little” 
carriers if the bulk exemption were repealed? I will describe them briefly. 

ICC water carrier regulations, that is, the ‘“do’s” and “dont’s”’ and “mays” 
und “musts” published by the Interstate Commerce Commission under its limi- 
tet authorization to control the domestic water carriers that are subject to 
regulation, occupy about 35 pages of very fine print. The regulations include: 

1. Fixed and detailed obligations to file annual reports. 

2. The necessity for contract carriers to formalize exempt transportation re- 
quests by filing specific and detailed application for such exemptions. 

3. The necessity for all new carriers seeking operating rights to file detailed 
applications therefor. 

4. The necessity for all regulated carriers in being who seek to institute new 
operations or to revise present operations to file detailed applications therefor. 

5. Compliance with certain specific notice provisions whereby all potential 
competitors in the States affected, et cetera, must be told by the applicant of its 
1CC filing. 

6. The necessity for filing detailed applications to cover extension of opera- 
tions. 

7. Observance of rules relating to harbor limits. 

8. The filing of applications to operate over uncompleted portions of water- 
ways over which a carrier is authorized to operate. 

9. The filing of joint applications by transferee and transferor in the event 
rights are to be transferred. 

10. Documented representations supported by many exhibits, et cetera, where 
there is a sale of rights to a noncarrier. 

11. Where the sale is to or the merger is with another carrier, compliance 
with complex regulations relating to section 5 (2) of the act come into play. 
(These are demanding to the point where scores of pages and intricate detailed 
documentation, explanations, assurances, et cetera, are involved.) 

12. Allowances for releasing freight in advance of payment of charges. 

13. Provisions for obtaining surety bonds from shippers whose credit rating 
is questionable. 

. Provisions to extend credit. 
5. Provisions requiring carriers to present freight bills on schedule. 
. Provisions for delaying collection of demurrage charges. 
. Time provisions for filing tariffs. 
. Provisions as to the size of tariffs. 
. Provisions for the filing of tariffs on short notice. 
. Provisions for having carrier agents file tariffs. 
. Provisions for changing tariffs or filing supplements. 
. Multifarious provisions as to contents of tariffs, having to do with in- 
dexing, participating carrier part points and places, abbreviations, typogra- 
phy arrangement, cancellation of items. 
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23. Provisions as to special permission to publish tariffs. 

24. Provisions as to short notice. 

25. Applications for waiver of rules. 

26. Provisions as to giving powers of attorney to agents. 

27. Provisions as to rejection or revocation of tariffs. 

28. Provisions as to filing schedules of contract carriers. 

29. Schedules required to be in book form. 

30. Provisions as to time for filing schedules. 

31. Provisions for effecting changes in schedules. 

32. Provisions requiring tables of contents and indexes in schedules. 

33. Complete explanation of actual minimum rates and charges maintained. 

34. Provisions for posting schedules with carrier agents. 

35. Provisions for short notice, waiver of rules, et cetera. 

36. Provisions for contract carriers to get exemptions to tow floating objects, 
haul oilfield equipment, ete. 

37. Provisions to get certain small craft (vessels under 100 tons) removed 
from regulation. 

38. Provisions for competitive bids on securities under Clayton Antitrust Act. 

39. Provisions for uniform systems of accounts for regulated carriers, 

40. Provisions for classifying carriers. 

41. Provisions for preservation and destruction of records including (@) per- 
mission to destroy, (b) preservation by photography, (c) who may destroy, 
(d) certificates of destruction, (e€) committees for destruction, (f) methods of 
destruction, (g) duplicate records, (h) periods of retention. 

IT am sure that most of us are inclined to the idea that regulation is just a 
big, round, fat word that means something less specific than all of these onerous 
details that go along with regulation. And the foregoing is just a résumé of 
some of the regulations that would circumscribe the doings of these carriers if 
they become regulated. 

In operation these regulations take on genuine proportions. For instance, 
suppose you are a small carrier regulated and want to sell your equipment and 
rights to another carrier. 

1. You file an application which is of such a nature that in its documentation 
you must hire a lawyer and an accountant to work on it. 

2. You notify all of your potential competitors and the Governors of the 
States in which the seller and buyer operate. 

3. If the application draws protests, which it inevitably will, or even if it 
doesn’t and the ICC thinks best, it is set for hearing before an examiner. 

4. The burden is upon you, the applicant, to make your case. The examiner 
ean sit and wait for you to do so. If you fail, you lose. 

5. You hire a lawyer and produce witnesses experts and laymen whose ex- 
penses you bear—out-of-pocket and fees. From 1 to 10 or more lawyers from 
railroads and other water carriers show up at the hearing to examine your 
witnesses and produce a coterie of their own. The techniques of the opposing 
lawyers is to belittle your claims and to exalt their counterclaims. The hearing 
may last for a day, a week or a month. You must buy the transcript of record, 
let your business run itself and stay on deck while the hearing is in motion. 

6. If the examiner orders it, which he usually does in water carrier eases, a 
brief is filed by you and all opponents to assist the examiner in preparing a 
proposed report. This brief requires the lawyer who prepares it to make an 
abstract of the transcript and to search out and cite all applicable law. 

7. When the examiner files his proposed report, several months later, it is sub- 
ject to exceptions and replies to exceptions. Ordinarily your lawyer will file 
both to protect your interest. 

8. The case is then submitted to a division of the Interstate Commerce Com- 
mission. The Division may or may not set the case for oral argument. About 
4 months later after the Division has heard argument if it descides to do so, 
a Division report and order is issued. If these are favorable you rest and your 
opponents file a petition for reconsideration and/or oral argument within 30 days. 
If the report and order are unfavorable you file a petition for reconsideration 
and/or oral argument within 60 days. Both sides reply to the other’s petitions. 

9. If the case is argued, your attorney comes to Washington with such retinue 
as you may be able to afford to send. 

10. If the case is not argued the petition for reconsideration may be granted 
or denied. If it is granted, the Commission will ordinarily put out a new report 
and order overriding the Division. If it is denied, a simple denial order will 
inform you of your misfortune. 
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11. If there is an error you can take the matter to court for judicial review. 
There are 3 courts in most instances to go through, sometimes only 2 depending 
upon the statute you invoke. 

12. The Interstate Commerce Commission proceeding will cost you from 
$10,000 to $100,000 depending on the number of witnesses, the number of plead- 
ings and the number of lawyers you have to bring in, file and employ. It will 
take a minimum of 12 months, usually 18, to put the case through the Commission. 
If you go to court it is double or nothing in terms of time and expense at 
least. 

13. Meanwhile your business is suffering because neither your help nor your 
patrons know what the outcome is going to be and they all run for cover as 
it were. 

Now the foregoing is just a bare description of the procedure in a transfer- 
of-rights case. Essentially the same routine is followed in extension of rights 
proceedings, a rate case, or an investigation set at the motion of the Commission 
for alleged violations, etc. The only way to cover the variable expense items 
that arise in connection with such matters is to increase your traffic load. Since 
you are now a regulated carrier that is easier said than done because just about 
every means of doing so is controlled by such circumstances as I have outlined. 
There is competition, to be sure, but it is controlled competition and in such 
circumstances the big carrier has a potent initial advantage. 

Not only would the repeal of the bulk commodity exemption require these 
numerous small water carriers to submit to a full course of regulation by the 
Interstate Commerce Commission, but they would have, in the first instance, 
and as a condition precedent to lawful operation, to obtain a certificate of con- 
venience and necessity as a common carrier or a permit as a contract carrier 
in order to be able to carry on operations at all. This would be done under the 
terms of section 18 of H. R. 6141, pursuant to which it is proposed to amend 
section 309 of the Interstate Commerce Act by the addition of grandfather 
clauses which would enable the exempt carriers who operated as common 
carriers or contract carriers to secure certificates or permits authorizing those 
operations and only those operations which the carrier engaged in on January 
1, 1955, and subsequent thereto. This certificate or permit would fix the outer 
limits of the carrier’s operating authority, would define the routes, ports of 
call, and the commodities that could be carried. It would freeze the operation 
based on the narrow period around January 1, 1955. 

As a practical matter, in this industry where flexibility is of the essence, 
the heretofore unregulated carriers would thereby not only be deprived of 
any opportunity for change or growth, unless it was endorsed by the Interstate 
Commerce Commission, but also would be placed in an untenable economic posi- 
tion. For example, a particular contract carrier may have been operating under 
contracts for the past year which required only transportation directly from 
Memphis to New Orleans. Next year it may be that the shipper with whom he 
has been dealing, or a new customer, will desire that the carrier call at some 
inbetween port. The permit, under the grandfather clause, would only permit 
transportation directly from Memphis to New Orleans and the contract carrier 
woulda be forced either to give up the business or to file an application and go 
through the procedural hoops that I have described above herein. 

Similarly the contract carrier’s business on January 1, 1955, may have been 
such that he only transported certain commodities during that period, wholly 
apart from seasonal variation, although the prior years he had a history 
of transporting all exempt commodities. The proposed legislation is framed 
to limit a carrier to transporting only those commodities which he was trans- 
porting on January 1, 1955, thus squeezing him out of what had been historically 
a part of his business. Again, the contract carrier’s business may have been 
such that for the period in question either he found it profitable, under the par- 
ticular contract he had entered into, to come back from New Orleans to Memphis 
without cargo, or, more likely, he could not, during that brief period, obtain 
any business on the return route from New Orleans to Memphis. Despite the 
fact that he had operated over the years carrying cargo in both directions, under 
the grandfather clause he would be shut out. 

Not only would the grandfather clause drastically limit the carrier’s rights, 
as an historical matter, but the carrier would probably have a very difficult 
time in obtaining the rights to which he would be entitled under this narrow grant 
of authority. Under the existing law and Interstate Commerce Commission 
regulations all water carriers who operate over the same route or routes, or a 
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portion thereof, and any rail or motor carrier which conceivably was a com- 
petitor, would be entitled to intervene and be heard in connection with the 
earrier’s application for the certificate or permit and, although grandfather 
rights’ applications do not customarily involve the same complexity or quantum 
of litigation that subsequent applications involve, thy are contested and they do 
involve production of witnesses, traffic data, etec., which some small carriers 
may find it difficult to produce. It is conceivable that if these carriers were to 
become enmeshed in the ICC procedure and have to face the opposition of a 
battery of experienced opposition counsel, well versed in the art of delay, the 
newly regulated carrirs would find themselves in a sort of economic limbo. They 
would be able to expand only if they could prove their initial rights and their 
xpansion problems would be difficult indeed. Entering into firm contracts for 
any substantial period of time, acquiring new equipment, financing their opera- 
tions, all would be enshrouded in various degrees of difficulty until the operating 
rights were established with certainty assuming, arguendo, that the carrier could 
afford to defend its rights and acquire the grandfather certificates or permits 
in the first instance. 

In passing, I wish to point out that, unless the seasonal service proviso in the 
common and contract carrier grandfather clauses proposed to be added to sec- 
tion 18 will take care of the difficulty, the date of January 1, 1955, is an exceed- 
ingly unfortunate date for the reason that many of the waterways over which 
carriers operate are frozn up on that date, stopping operations completely and 
entirely. As I read the seasonal service provisos is doesn’t necessarily take into 
account this circumstance. 

What the little carriers are worried about is that new entries into inland water- 
way transportation or extensions of existing entries would be substantially elimi- 
nated by the proposed legislation. They would not be able, in other words, to 
offer low-cost water transportation on the basis of open and uncontrolled compe- 
tition in the future. In view of the established position of the members of the 
dry bulk conference, that is the big carriers, who virtually blanket the waterways 
with certificated rights, and in view of the history of their repeated interventions 
and oppositions in the obtaining of competitive rights by other carriers, and in 
view of the delays and costs involved in attempting to secure new rights in pro- 
ceedings before the Interstate Commerce Commission and the courts where neces- 
sary, the existing exempt carriers look with great misgiving upon the prospect 
of regulation. Few inland water carriers begin operations with the funds, the 
time, the professional talent which are necessary to indulge in protracted regu- 
latory litigation. When a carrier can operate on an unregulated basis while 
it is in quest of such rights, it at least has the means of securing revenue during 
the period of delay and litigation. 

The entrenched carriers with large sums of money available to them un- 
questionably would have field days debating the availability of traffic and reve- 
nues, while the new applicant, who may have made studies fully sufficient to 
satisfy a prudent businessman, will find that the cost of rebutting the professional 
witnesses and the delay involved is more than he can afford. 

Shippers have a tendency to commit themselves to do business with carriers 
who can perform services on a going basis and not with those who must seek 
or obtain new or extended rights. The shipper, meanwhile, will seek other means 
of transportation even though it may be more costly or less convenient. It is 
impossible to obtain operating rights on the basis of proffer of lower rates, for the 
Commission has outlawed this approach to the shipping community. Thus the 
applicant’s business vanishes during the period of delay required to obtain new 
or revised rights. 

The President’s Water Resources Commission, to which I have referred, has 
made this finding with reference to the fate of the small water carrier before 
the Interstate Commerce Commission : 

“Under certificate and permit provisions, very similar to those applying to 
motor carriers since 1940, the Commission has been liberal in granting operat- 
ing authority to domestic water carriers in ‘grandfather’ cases, but in recent 
years largely has closed the door to the small-business man who would seek to 
enter the regulated common carrier water transport field. A petition presented 
to the ICC for such a certificate is invariably followed by lengthy litigation, a 
series of hearings in different cities, further hearings, compilation of additional 
evidence and presentation of testimony, all of which costs so much that many 
small-business men are fearful of making the gamble. 

“Most water lines do not have the wide and diversified range of traffic enjoyed 
by the railroads and generally cannot afford the time and expense entailed in 
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uncertain rate litigation before the Interstate Commerce Commission, whereas 
the railroads severally and jointly have legal and technical staffs quite well-pre- 
pared to engage indefinitely in a lawsuit over rate matters. The result usually 
is that barge lines turn away from the prospect of such litigation and prefer 
to stick to uncontested traffic. Representatives of the barge lines maintain that 
if proceedings before the Commission were not required or were simpler and con- 
ducted against more specific standards, the barge-line industry would be more 
aggressive in expanding its traffic, thereby increasing the tonnage and variety 
of traffic on the river system. The benefits of cheaper water transportation re- 
sulting from the large expenditures of public funds on the improvement of 
channels would flow in an increasing volume to an expanding segment of the 
shipping public” (p. 433). 

The repeal of the dry bulk exemption would carry in its wake all of the fore- 
going difficulties. These difficulties would be compounded by proposed amend- 
ments of other sections of the Water Carrier Act which apparently have been 
designed to go hand in hand with the dry bulk carrier exemption by those who 
framed the legislation. It might even be said that they “framed” the water 
carriers as well. 

We have reference to section 13 of H. R. 6141 pursuant to which it is proposed 
to amend the common and contract carrier definitions in the Water Carrier Act 
in a manner that would have a devastating effect upon going carriers. Pursuant 
to the amended proposal to subsection (d) of section 302, the Commission would 
be given authority to convert a contract carrier to a common carrier and pursuant 
to the proposed amendment to subsection (e) of section 302 of the Interstate 
Commerce Act, a contract carrier would no longer be simply a carrier who 
transported “under individual contracts or agreements” but would be only 
identifiable as such if the transportation were performed “on the basis of bilat- 
eral contracts for specialized or individualized service or services equivalent to 
bona fide private carriage by water.” This, obviously, is a stultifying attempt 
to narrow the scope of operations of the contract carrier until it becomes noth- 
ing more than a minion of the private interest that he alleged to serve. 

The extent to which concept is at variance with the original idea of contract 
carriage by water carriers and by motor carriers, this committee well knows. 
The railroads and the ICC have proposed an alternate definition of contract car- 
riage which limits, in the ICC’s discretion, the number of contracts which may 
be entered into. It is remarkable that this proposal is made in the context 
of legislation which is alleged by its proponents to end allocation of traffic by the 
ICC. This proposal is a device not only for allocating traffic on the waterways, 
but also of stifling growth and eliminating competition. 

Thus, even if an existing carrier could obtain operating rights under the 
“orandfather” clause, I have discussed above, it has no certainty that under 
the proposed redefinition provisions contained in the Cabinet Committee report 
and H. R. 6141 it would not be compelled to operate as a common carrier, or 
under the railroad and ICC proposal, it would not be forced to give up some 
contracts, and be precluded from acquiring others. Either of these proposals 
can have a devastating impact. It is the flexibility of service rendered by these 
small water carriers with which we are here dealing that makes for low-cost 
water transportation. Under the proposed legislation the protesting of com- 
peting carriers would be allowed to intervene and doubtlessly their approach 
would be to attempt to force the adversary carrier into the mold that would 
do the least damage to the protesting carrier, whether the vehicle be forcing a 
common-carrier status, with its very different rights, duties, and obligations, or 
limiting the number of permissible contracts. Protracted and expensive litiga- 
tion would be the logical course to expect. Thus, a carrier, which had operated 
for many years as a contract carrier might find after applying for its “grand- 
father” clause rights that through the intervention of protestants, it either 
would be placed by ICC determination in the common-carrier classification which 
might make its business untenable, or deprived of a substantial part of its busi- 
ness through limitation on the number of contracts it could have. Since under 
the “grandfather” clause, the rights of such a carrier, as to routes and/or com- 
modities, would be limited to reflect operations as of January 1, 1955, and there- 
after, the carrier would have no flexibility in adjusting to meet its new obligations 
or limitations, and thus the change of status might be fatal to its operations. 

Allow me to be concrete in spelling this out by specific example: A carrier, 
whom I shall identify as carrier X, now has some limited common-carrier 
operating rights which he operates with success. He uses his same barge equip- 
ment, however, to haul dry-bulk,.exempt commodities such.as grain and ferti- 
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lizer. He hauls these commodities for 25 different shippers customarily because 
of the condition of the grain market he has only hauled for 2 such shippers since 
January 1, 1955. He has had individual contracts or agreements with the ship- 
pers he has served on the contract basis. These have not been necessarily 
bilateral contracts for specialized or individualized service or services equivalent 
to bona fide private carriage by water (whatever that means). 

The dry-bulk exemption is repealed and this carrier files to establish his 
“orandfather” rights. As a matter of first instance, he cannot establish the 
fact that he has hauled for more than two grain shippers since January 1, 1955. 
Therefore, if the Commission allows him to be identified as a contract carrier, 
his contract rights would be circumscribed by services he performed in 1955, 
instead of those that he historically performed for many years theretofore. 
Secondly, the Commission might say two things with respect to the matter of 
identifying him as a contract or common carrier; it might say that in this par- 
ticular instance it would not be in the public interest to allow this carrier to 
operate henceforward in a dual capacity as a contract and a common carrier and 
that he would have to choose which one he wanted to be or more than likely 
the Commission would designate which one it thought he ought to be. The Com- 
mission, in this instance, would likely force this carrier into the mold of a 
common carrier inasmuch as he was identified as such in other operations and 
for the further reason that the history of his contract-carrier operations would 
show that he served a number of shippers on some basis other than specialized 
or individualized service resembling bona fide private carriage by water. Sim- 
ilarly, if, instead of the provisions contained in H. R. 6141, the railroad-suggested 
provision limiting the number of contracts were adopted, the Commission might 
restrict operations to the two contracts in effect on January 1, 1955. All of the 
protestants or intervenors in such a case would certainly be pushing the Com- 
mission in these directions. If this carrier had 25 barges on hand with which it 
was performing both contract-carrier and common-carrier obligations, and the 
Commission were to force it into a common-carrier mold, or limit its contracts as 
a contract carrier, it might have to dispose of 10 of these barges and otherwise 
curtail its operations. 

The alternative would be for the carrier to apply for nongrandfather operat- 
ing rights by way of public convenience and necessity or in the public interest 
and this would mean that the carrier would have to jump through all of the 
procedural hoops that I have described above herein. Is it any wonder that 
the many hundreds of little carriers upon which this sledge hammer of regula- 
tion would fall are worried about it? 

It is not a pleasant prospect to spend half a lifetime building up a business 
and then have Government take it away from you by some Machiavellian 
devices in legislation. 

If you were to enact the proposed legislation simply by repealing the dry-bulk 
exemption and not passing the other recommended changes in the Water Carrier 
Act, the existing carriers, becoming regulated, would still inherit some of the 
difficulties I have described above for the reason that the Water Carrier 
Act as it now stands in section 310 prohibits a person or a water carrier from 
being at one and the same time a contract carrier and a common carrier unless 
the Commission shall find that such dual operations under certificates and per- 
mits are “consistent with the public interest and the national transportation 
policy.” 

Traditionally, the Commission has been quite meticulous and strict in ad- 
ministering section 310. Thus, for example, a company that had been operating 
as a common carrier and also had been conducting exempt contract-carrier 
business as a carrier of exempt bulk commodities, might be forced to relinquish 
a substantial proportion of its business since it can no longer operate as both 
a contract and a common carrier. Moreover, the company, under the proposed 
redefinition of “contract carrier” proposed in H. R. 6141, might not have any 
election as to which course of its business it wished to follow. And even assum- 
ing that the ICC was lenient instead of strict in permitting an election as to 
what kind of carrier the applicant wanted to be, such lection might be super- 
fluous in view of the fact that the company’s rights would be frozen under the 
“grandfather” clause to those operations that were conducted on and subsequent 
to January 1, 1955. 

The legislative dilemma thus proposed may be summarized as providing a 
means for limiting existing operations, precluding new operations, eliminating 
flexibility, requiring some companes to surrender a substantial portion of their 
business, and rearranging others to place them in what might be untenable 
positions. 
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For those who survive the devastating impact of this proposed type of regula- 
tion, the new rate provisions contained in the legislation, which have been fully 
discussed before in this hearing by Messrs. Ames and Thompson, would insure 
a coup de grace. Under those provisions common carriers may establish both 
maximum and minimum just reasonable rates which provide such carriers with 
considerable flexibility as to what rates shall be charged for any particular 
service. On the other hand, contract carriers which comprise the vast majority 
of the small businesses on inland waterways would be required to post their 
actual rates or contracts. The big carriers with the economic power to do so, 
could by imposing maximum rates where there is little or no competition 
and minimum rates where the competition is greatest, pick off their competitors 
one by one. This would be particularly true where the rights of the small 
carriers would be frozen and their rates posted. It would also be true of the 
small carriers whose operations are not spread over widely diverse areas and 
who could not thereby adjust contract-carrier schedules to meet the opponents’ 
minima. 

This legislation sets up in a sense what might be called a divide and con- 
quer situation by subjecting the small carriers to regulation they are immediately 
divided and by proposing the overbearing force of economic might upon them 
in ratemaking situations and subjecting them to all measures of extensive and 
protracted litigation they are conquered. Of course, the shipping public would 
pay the bill because as soon as competition were eliminated through the use 
of minimum rates, undoubtedly those rates then would be raised to the 
maximum. 

If there were justification for doing this in the public interest, these carriers 
would’ have no right to object. As a matter of fact, they, as the motor 
carriérs and railroads before them did with respect to the Motor Carrier Act, 
in 1935, probably would be seeking regulation themselves. 

The reasons given by the advocates of the legislation for imposing this super- 
structure of Government control on these otherwise flexible low-cost water 
carriers, however, are not addressed to these farreaching potential results. The 
reasons given are general and abstruse. For instance: the statement of Hon. 
Philip A. Ray, General Counsel of the Department of Commerce, before the 
subcommittee in implementation of the proposals of the Presidential Advisory 
Committee on Transport Policy and Organization states: “Regulated rail, 
water, and motor carriers would appear at a distinct disadvantage in attempting 
to compete with unregulated water carriers who handle nothing except dry bulk 
commodities.” 

This is the allegation—how is it documented? 

1. By Mr. Ray telling this committee how the dry bulk exemption was 
placed in the Water Carrier Act initially. 

2. By Mr. Ray demonstrating that water carrier tonnage of dry bulk com- 
modities has increased. 

3. By Mr. Ray stating that “dry bulk commodities represent a large proportion 
of the traffic moved by class A and B water carriers operating on the Mississippi 
River system.” . 

4. By Mr. Ray’s reliance upon what the Interstate Commerce Commisison 
has said from time to time to Congress about the dry-bulk exemption; and 

5. By the implication that, as Senator Wheeler stated in support of the Sen- 
ate bill that contained the exemptions in the first instance that experience in 
administering the Water Carrier Act has shown “that more extensive regulation 
is necessary.” 

1. The Commerce Department in its advocacy of this new legisaltion does not 
pay a scrap of attention for the welfare of the existing carriers. 

2. The Commerce Department offers absolutely no documentation as to any 
adverse effert on the going carriers. Spokesmen are content to say that the 
competing carriers would only “appear” at a distinct disadvantage. There are no 
facts, figures, or even sound arguments to demonstrate that they actually are at 
a disadvantage. 

3. The Commerce Department does not-controvert the fact that the going 
water carriers hauling dry bulk exempt commodities are not undeniably and 
in fact the low-cost transporters of these products. The only inference that 
can, therefore, be drawn from the implication of its recommendation is that 
the Commerce Department would be satisfied in having the shippers pay higher 
costs for the transportation of these commodities in order to take care of a few 
big carriers. 
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4. The Commerce Department in its advocacy of the legislation implies that 
motor carriers are out to acquire the hauls of bituminous coal, sand, sulfur, 
seashells, and grain now hauled by the dry bulk water carriers. This, of course, 
is a ridiculous assertion. What motor carrier hauling 5 tons of any one of 
these commodities can compete with a river carrier hauling 1,500 tons per barge? 

Unless and until the advocates of this devastating legislation can come up 
with better reasons than are given by the Commerce Department for its enact- 
ment, it is suggested that this honorable committee leave well enough alone. 

The Interstate Commerce Commission has made representations to Congress 
from time to time to the effect that the present water carrier situation is such 
that competition is more intense and that “it is now apparent that effective 
overall regulation is not possible as long as bulk commodities can be moved 
by exempt carriers.” (Letter of March 23, 1955, to the chairman of the Senate 
Committee on Interstate and Foreign Commerce with respect to 8S. 951, 84th 
Cong., 7st sess.) and in its 68th Annual Report that the exemption “makes 
effective regulation of water transportation impossible” and, again, in a letter 
of Mareh 31, 1954, to the chairman of the Senate Committee on Interstate and 
Foreign Commerce that “the public interest in stable, reasonable and properly 
related rates cannot find express in the complete absence of control of a 
large part of the bulk carrying trade.” 

In suggesting as a reason for extending regulation to exempt carriers that 
“effective overall regulation is not possible as long as bulk commodities can be 
moved by exempt carriers” [italic ours], the Commission assumes its major 
premise—that effective overall regulation is its mandate or the public policy 
that Congress desires. The contrary is the case. Congress deliberately and 
after much careful consideration of the question during the late 1930’s decided 
in the Transportation Act of 1940 that it did not wish to empower the Com- 
mission to exercise “effective, overall regulation” of water transportation. 
In fact, it refused to give the Commission authority for “overall regulation” 
because it wanted to keep the movement of bulk commodities on inland water- 
ways free from regulation. 

The other generalization “that the public interest in stable, reasonable, and 
properly related rates cannot find expression in the complete absence of control 
of a large part of the bulk carrying trade” is somewhat nebulous. If it means 
that shippers who utilize the exempt dry bulk carriers are not enjoying stable 
and reasonable rates, that meaning does not square with the facts. The facts 
presented by other witnesses for the Waterways Council are to the contrary 
and, in the absence of any documentation by the Commission to the effect that 
the dry bulk carriers have lost their identity as the low cost means of trans- 
portation, the inference that the public interest would be served by regulation 
should be disregarded. The only other meaning of or inference to be drawn 
from the Commission’s statement would be that it is unable to regulate the 
earriers by water in the nonexempt category that Congress has directed it 
to regulate because it cannot regulate the exempt carriers. 

The fact of the matter is that the Commission has been much more interested 
in acquiring control over the exempt carriers than it has been in administering 
the controls it now has insofar as water carriers are concerned. There is no 
consideration on the part of the Commission, as there should be, that by enlarging 
its present limited Bureau of Water Carriers and, if necessary, its Bureau of 
Inquiry and Enforcement, it could more adequately administer the law as 
it stands on the books. It is difficult for me to understand how the Commission 
can blandly state that its present regulatory authority over water carriers 
cannot be effectively exercised unless it is given more authority when much 
of the authority that now exists in the Commission is lying fallow for want 
of administration. 

In this connection, let me call the committee’s attention to some thoughtful 
studies and comments upon the Commission’s exercise of its responsibilities 
in the field of water transportation : 

A leading water-carrier attorney, Mr. Wilbur La Roe, Jr., of Washington, 
D. C., in an article entitled “Domestic Water Services, Coastwise and Inter- 
coastal, Held ‘Orphan’ of I. C. C.,“ stated the case more succinctly and with 
greater realism than I can. May I quote from his findings: 

“When we study the different bureaus of the Commission to determine the 
adequacy of regulatory machinery we find an astounding situation. In view of 
the very great importance of water transportation one would expect to find 
within the Interstate Commerce Commission a Water Carrier Bureau which 
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ranked in size and importance with some of the other bureaus which deal pri- 
marily with rail or with motortruck transportation. We find, on the contrary, 
that although the Interstate Commerce Commission has a total of 2,152 em- 
ployees only 20 of them are in the Bureau of Water Carriers and Freight For- 
warders and only 11 of these are engaged in water-carrier work. I pause here 
to comment on the significant fact that water transportation was not considered 
by the Interstate Commerce Commission to be sufficiently important to justify a 
bureau specializing in that phase of regulation alone. There was added to the 
Bureau the work connected with regulation of freight forwarders. Not only 
that, but the Commission attaches such little importance to water transportation 
that the regulation of water carriers and freight forwarders has not been 
sufficiently important to keep this tiny little Bureau busy and ‘as a result the 
Commission has recently assigned to it most of the work that must be done under 
the Bulwinkle Act. 

“Thus it will be seen that the Bureau in charge of water-carrier transportation 
has assigned to it less than 1 percent of the Commission’s entire personnel * * *. 

“It would hardly be fair to assume that the Bureau of Water Carriers and 
Freight Forwarders should be as large as the Bureau of Motor Carriers. The 
number of motor carriers subject to regulation is so vast that one would expect 
the motor carrier Bureau to be larger. Today the Bureau of Motor Carriers has 
767 employees specially assigned to motor-carrier work, whereas the Bureau of 
Water Carriers and Freight Forwarders has only 20, of whom 11 are specially 
assigned, to work under part III of the act. One is shocked to find that the 
Bureau of Locomotive Inspection has 10 times as many employees as the Bureau 
of Water Carriers and Freight Forwarders has at work on water transportation. 
If we take all the employees in all the Interstate Commerce Commission bureaus 
who are working on problems under part III of the act we find a total of only 32 
as compared with 899 who are working on railroad problems and compared with 
917 working on motor-carrier problems. 

“If we take the entire work of the Interstate Commerce Commission we find 
that 13.06 percent of it consists of general overhead and 86.94 percent consists 
of the special work of the different bureaus. Of this total volume of special 
work 41.79 percent under part II, 1.48 percent is done under part III, and 1.06 
percent under part IV. It is an astounding fact that the entire work of water- 
carrier regulation, upon which our national security so largely depends, requires 
less than 1% percent of all the work done by the Commission’s bureaus. 

“Remedy proposed.—There should be within the Interstate Commerce Com- 
mission a large, significant and very active water-carrier Bureau. It should con- 
duct extensive studies to determine what classes of traffic can be handled to 
advantage by water carriers, what additional through routes and joint rates 
should be established, what divisions of joint rates can be authorized to strengthen 
the water carriers and to what extent, if at all, our merchant marine is being 
hurt by rates, whether prescribed or voluntary which unfairly divert traffic to 
other forms of transportation. It would require a bureau of at least 100 
competent persons to do this job right. 

I am sure.that if all of these figures were brought down to date it would still 
be found that water carriers, insofar as administration of their needs are con- 
cerned, are still “the orphans of the ICC.” 

But rather than have you rely on my reaction as a former member of the 
Interstate Commerce Commission with respect to these matters, I give you 
herewith the findings of another observer who has made a careful study of the 
entire transportation field, including particularly the Interstate Commerce 
Commission. 

“Attitude of Interstate Commerce Commission.—Shortly after the enactment 
of the Transportation Act of 1940 the Interstate Commerce Commission expressed 
the opinion that the provisions of the newly added part III would not be likely 
to justify either the expectations of its more ardent friends or the foreboding of 
its foes. Neither would it cripple water transportation nor would is greatly aid 
the railroads. The Commission did believe, however, that part III should help 
to stabilize and improve competitive conditions in transportation. 


* * * * = * « 


“The failure of the Commission to establish a Bureau of Water Carriers with 
broad administrative duties has led to the complaint that it is neglecting water 
transportation. No doubt, too, the combining of freight forwarders with water 
carriers for administrative purposes contributed to the feeling of neglect. * * * 
The addition of the administration of the provisions of the Reed-Bulwinkle Act 
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in 1948 suggests that the Bureau of Water Carriers and Freight Forwarders has 
become, at least temporarily, a sort of an administrative catchall” (from Eco- 
nomics of Transportation, by Russell E. Westmeyer, professor of business admin- 
istration, University of Arkansas). 

Thus, although it is believed by the Interstate Commerce Commission that there 
is a lack of stabilization in the water-carrier industry of the United States, I 
doubt that this is so with reference to carriers of dry bulk commodities. It may 
be so with reference to intercoastal carriers, but, if it is so, anywhere, I give it as 
my well-considered opinion that it can be overcome in part by a more extensive 
and aggressive attention to the existing carriers by the Commission under its 
present prerogatives. I doubt that extending regulation to those who carry a 
particular class of commodities would accomplish the desired result. 

I repeat that it is my earnest belief that if the Commission were adequately 
staffed to police the present water carrier situation, it would go a long way 
toward “stabilizing” matters with which the Commission is concerned. And it 
would certainly enable the Commission to make detailed findings of fact in sup- 
port of any necessary present or future legislation. 

Finally, what do the railroads offer to this committee to warrant the sweeping 
kind of legislation you are asked to enact? The late and great Mr. Carter Fort, 
their spokesman, said: 

1. That the effect of the dry bulk exemption on railroads and regulated 
water carriers “is substantial” ; 

2. That the Interstate Commerce Commission has recommended its repeal ; 

3. That the tonnage on the rivers and canals has quadrupled between 1939 
and 1955; 

4, That the railroads support the repeal of the dry bulk exemption. 

For the most part these are self-serving declarations. What Mr. Fort didn’t 
say is that water carriers have always had a difficult time surviving competition. 
It commenced back in about 1872 when traffic on the Erie Canal reached a peak 
of more than 6,500,000 tons and then started to decline. Even the removal of 
the tolls in 1882 could not halt the decline of the traffic which was started in 1873. 
The traffic decline struck the Mississippi River system about 1899, but the im- 
portance of river transportation began to decline much earlier than this. By the 
turn of the century, river transportation had all but passed out of the picture 
except for the movement of coal on the Ohio River. 

The decline of river and canal transportation during the latter part of the 
19th century was due almost wholly to the inability of the water carriers to 
compete with the growing network of railroads. The railroads, of course, had a 
very great advantage in the movement of high grade and perishable commodities 
where speed of delivery was an important consideration, but too much emphasis 
should not be placed on this point, for such traffic never had been a major source 
of revenue to the water carriers. It was the ability of the railroads to capture 
the lower grade heavy and bulky staple commodity traffic which brought ruin 
to the boat lines. 

Railroad rates at first were too high to be attractive to shippers of lumber and 
cotton and coal and other similar products where low freight rates were more 
important than speed of delivery. As the railroad network expanded and keen 
competition broke out between rival railroads, however, freight rates began to 
fall. Keen competition also led railroad managements to search for new sources 
of traffic, and rates were lowered where necessary to attract river and canal traffic 
to the railroads. This proved to be a profitable undertaking, for anything Which 
such rates brought to the railroad over and above the variable or out-of-pocket 
costs was all to the good * * *, 

One authority on the subject has written: 

“Much has been said by earlier writers about the destructive competitive 
practices followed by the railroads. They could and did haul water-competitive 
traffic at a loss if necessary. They bought up canals and river boat lines and 
subordinated them to their own interests. They obtained control of dock facili- 
ties and secured desirable waterfront property for freight yards, thus seriously 
handicapping the delivery of freight to and from water carriers. It was a 
common practice for railroads to refuse to interchange freight with water lines, 
a policy which limited the latter to the diminishing volume of traffic originating 
at and destined to points on the water.” 

The present roalroad attitude toward these carriers has not changed. Given 
the same opportunity they would cause history to repeat itself. 

Crying out against the alleged “evil” does not prove its true nature. The rail- 
roads decay as an evil any practice that diminishes their traffic. The water 
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carriers say it is not an evil for the public to have the unqualified benefits of low- 
eost water transportation. They add that even assuming that the railroads 
have proved that their traffic load is somewhat diminished by the transportation 
opportunities offered by the small water carriers to the public is an “evil” from 
the railroads’ point of view, that the proof of the existence of an alleged “eyil” 
is of no consequence if the cure is an even greater “evil.” Before imposing all 
of the burdens of regulation on the carriers that have been enumerated herein 
and many more that could be spoken of, the proponents of the legislation should 
be required to make their case beyond a reasonable doubt. This they have not 
done. They have only cried out. 


Ill. REGULATION OF THE DRY BULK CARRIERS WOULD BRING CARTELIZATION OF THIS 
SEGMENT OF THE INDUSTRY IN ITS WAKE 


In this discussion I hope to show two things: 

First, that the recommendation in the Cabinet Committee report to regulate 
small water carriers is diametrically opposed to the administration policy and 
I believe the present congressional policy of freeing business from as many of 
the strictures of government control as possible. And, second, that the recom- 
mendation is at variance with representations that have been made to the Con- 
gress by the administration to the effect that regulation brings cartelization in 
its wake and that this end result is inherently bad. 

Let me begin this way: 

It is pertinent in this legislative inquiry to consider the fruits of free competi- 
tion. It makes available to our citizenry of goods and services, including water 
carrier service, at the lowest possible price and cost. Government regulation 
places ceilings and floors on these factors. In so doing it brings cartelization in 
its wake. 

On June 26, 1953, Attorney General Herbert Brownell, Jr., announced his 
intention to establish a national committee to study the antitrust laws. Its goal, 
as he put it, was “a thoughtful and comprehensive study of our antitrust laws.” 

The President expressed the hope that this group would “provide an important 
instrument to prepare the way for modernizing and strengthening of our laws 
to preserve American free enterprise against monopoly and unfair competition.” 

The Chairman of this Committee was the Honorable Stanley N. Barnes, 
Assistant Attorney General in charge of the Antitrust Division. The Honorable 
Sinclair Weeks was a member of this Committee, which was constituted of dis- 
tinguished members of the bar, law professors, economists, and others, “all 
specialists in the antitrust or cognate fields.” 

In its final report, this Committee stated: “This Committee, we repeat, en- 
dorses competition as the major rule in our private enterprise economy. We 
recognize that competition can be impaired either by conduct transgressing the 
antitrust laws or by Government regulation fixing prices or rates or restricting 
freedom of entry. The Committee notes an apparent trend toward such Govern- 
ment control. We call attention to the fact that such regulation tends to beget 
further regulations. * * * we urge that moves toward regulation be taken only 
with full recognition of the effects of such exceptions to the policy favoring 
competition which, as a general rule, we endorse.” 

“Even in the areas where Congress has adopted the policy that ‘competition’ 
may [not] have full play, we feel that unless Congress has expressly provided to 
the contrary, the regulatory guide consistent with the ‘public interest’ as applied 
to mergers must ‘include the principles of free enterprise which have long dis- 
tinguished our economy.’ It is no longer subject to challenge that ‘competition 
is a relevant factor in weighing the public interest.’ ” 

The foregoing quotation from this monumental report follows an analysis by 
the Committee of the extent to which regulatory agencies of Government, includ- 
ing the Interstate Commerce Commission, have been allowed to approve mergers 
and consolidations of carriers in the presence of findings that the public interest 
would be promoted by such consolidation. Consolidations thus approved under 
this special legislation were expressly exempted from the antitrust laws. The 
Committee found that, pursuant to such authority, the Interstate Commerce 
Commission, in the principal decision construing this power to exempt carrier 
consolidations, the McLean case; upheld a merger of the seven largest eastern 
motor carriers. The Interstate Commerce Commission found that before con- 
solidation the carriers competed with each other for more than a third of the 


3 McLean Trucking Oo, v. United States (321 U. 8S. 67 (1944)). 
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mileage of their combined routes. Nonetheless, the Commission concluded that— 
“On completion of the merger ‘there would remain ample competitive motor 
carrier service throughout the territory involved’.” 

The Supreme Court upheld the Commission in this decision, reasoning that— 
“As a factor in determining the propriety of motor carrier consolidations, the 
preservation of competition among carriers, although still a value, is significant 
chiefly as it aids in the attainment of the objectives of the national transporta- 
tion policy.” 

The majority stated that— 
“The wisdom and experience of that Commission, not of the courts, must deter- 
mine whether the proposed consolidation is ‘consistent with the public interest’.” 

The dissenters argued that the “exercise of the administrative authority to 
grant exemptions from the antitrust laws should be closely confined to those 
where the transportation need is clear.” 

The Commission’s public-interest guide, the dissent continued, “includes the 
principles of free enterprise, which have long distinguished our economy * * *,” 

Then, the Committee found: “Were motor carrier entry unrestricted, rarely, 
if ever, would a consolidation raise important antitrust problems. Apart from 
Commission permission to operate over a given route, either by direct certifica- 
tion or by purchase of operating rights from another carrier, the cost of entry 
is so low that competition would be an adequate safeguard against private regu- 
lation of the market by would-be monopolists. Because entry is limited, how- 
ever, the principal motivation for most acquisitions is the desire to obtain addi- 
tional operating rights. Those rights have substantial value, reflected, of 
course, in higher fixed costs of motor-carrier operation and therefore higher rates 
to the public. The competitive consequences of a motor-carrier merger depend 
largely, therefore, on its effect on combining carriers’ operating rights.” 

The Committee thus leaves the impression in its report that it does not agree 
with the majority decision in the McLean Trucking Co. case and “proceeded 
upon the premise that there is a broad national policy favoring competition and 
it enjoined administrative agencies to keep the preservation or promotion of 
competition ever in mind when they are determining what is in the public inter- 
est.” (I am inclined to think that such advice to the Interstate Commerce Com- 
mission, in view of the presence of the McLean case on the books has about as 
much practical significance as does the making of a ringing denunciation of sin.) 
As one writer has put it: 

“The problem is not an academic one of what administrative agencies should 
do; rather, it is the pragmatic one of what a litigant can do if the agencies don’t 
do what they should do. Such problem is difficult, if not impossible, to solve 
so long as our courts continue to adhere to the substantial evidence rule in 
reviewing administrative determinations.” 

Attorney General Barnes recently appeared before the Select Committee on 
Small Business of the United States Senate and made a further statement with 
respect to the administration of the Motor Carrier Act by the Interstate Commerce 
Commission as it affects small truckers and shippers. This colloquy took place: 

“Dr. ADAMS. Judge, may I call your attention to some of the recommendations 
in the report of the Attorney General’s National Committee To Study the Anti- 
trust Laws? On page 269, the last paragraph, and I am quoting now: ‘Even 
in the areas where Congress has adopted the policy that ‘‘competition may [not] 
have full play,” we feel that unless Congress has expressly provided to the 
contrary, the regulatory guide consistent with the “public interest” as applied 
to mergers must “include the principles of free enterprise which have long 
distinguished our economy.” It is no longer subject to challenge that ‘‘compe- 
tition is a relevant factor in weighing the public interest.” ’ 

“Do you endorse that view ? 

“Mr. Barnes. Yes, sir. 

“Dr. ApAms. Would you endorse the statement contained in the report on page 
270, the end of the second paragraph: ‘Where Congress has been silent, the 
basic policy of our antitrust laws requires the Court’s conclusion that competi- 
tion, at least where all other considerations involved are equal, is in the “public 
interest’? In all instances, the courts, in reviewing agency discretion, should 
recognize that “administrative authority to grant exemptions from the antitrust 
laws should be closely confined to those [instances] where the * * * [regulatory] 
need is clear.” ’ 

“Do you endorse that :view? 

“Mr. Barnes. Yes, I agree with that. That has been the Department’s position, 
for example, in the MeLean ease, where I believe you are quoting from the 
dissenting opinion.” 
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In commenting about the action that the Interstate Commerce Commission 
had taken in two cases involving water carriers, Judge Barnes stated: 

“Also important to farmers are Department of Justice actions aimed at striking 
down Commission decisions prejudicing shippers by barge. As a good example 
we confessed error in the Mechling case. The record there revealed that for 
many years eastern railroads had carried grain from Chicago eastward for 
reshipping rates some cents per hundred pounds lower than local rates. Up to 
1939 these reshipping rates from Chicago east had been identical for grain whether 
brought to Chicago by connecting railroads or connecting barge lines. The result 
was that the combined barge-rail rate was considerably cheaper than the haul 
on straight rail rates—the difference measured by the relative cheapness of 
shipping over the barge leg of the through route. 

“This difference operated against the railroads. To counteract the lower barge 
rates, the eastern railroads filed schedules with the Commission which imposed 
on ex-barge grain the local rate from Chicago eastward but allowed ex-rail grain 
the benefit of the lower reshipping rates on the eastern haul. The Commission 
approved the schedules. Mechling and others, including the Secretary of Agri- 
culture, sued in the district court to enjoin the enforcement of the Commission 
order. They alleged that the order was void because it approved rail rates which 
penalized ex-barge grain solely because the grain had been transported to Chicago 
in barges. The United States, represented by the Department of Justice, admit- 
ted the truth of these allegations and opposed the order. The Interstate Com- 
merce Commission intervened and defended the order. Rejecting the Commis- 
sion’s position, and adopting this Department’s, the district court invalidated 
the rate schedule prejudicial to barge shippers. And this opinion the Supreme 
Court affirmed. 

“Sinilarly, in Tennessee Valley Authority, et al. v. United States, this Depart- 
ment’s action should benefit free competition and the farmers of our country. 
There goods moved on barges floated on the Tennessee River into Knoxville. 
When barges docked at Knoxville the goods were removed and placed in railroad 
cars. The Commission approved the action of the railroads in establishing 
switching charges at Knoxville, which placed a higher charge for switching these 
ex-barge cars than for switching any ex-rail cars from place to place in Knoxville. 
A three-judge court set aside the order of the Commission, holding that the 
Commission had misapplied the law by failing to make the basic findings required 
to support its order. We confessed error in this case because of our desire to 
preserve rail-water competition, and their respective inherent advantages. We 
believed, and the Court agreed, that the Commission had erred as a matter of law.” 

The Secretary of Commerce embraced this same administration philosophy 
in his statement to the Select Committee on Small Business of the United States 
Senate in defending the merits of the Cabinet Committee report on transporta- 
tion. To this committee, the Honorable Secretary said: 

“In this connection, I invite your attention to the declaration of policy 
contained in section 202 of the Small Business Act of 1955 (Public 
Law 268, approved August 9, 1955), which states that ‘the essence of the Amer- 
ican economic system of private enterprise is free competition * * *. The 
preservation and expansion of such competition is basic, not only to the eco- 
nomic wellbeing but to the security of this Nation.’ 

“Such sentiments parallel the thinking of the Presidential Advisory Com- 
mittee on Transport Policy as an appropriate philosophy for the regulation of 
transportation. The recommendations for changing the national transportation 
policy are, I believe, in accord with the spirit of the Small Business Act. 


* * a a * * * 


“On many occasions I have stated that free and fair competition is in the best 
interests of small business. Small business also has a very real interest in the 
other major concern of the Advisory Committee on Transport Policy: preserva- 
tion and strengthening of a healthy common carrier service. No area of busi- 
ness activity has a greater dependence on common carriers than has small 
business.” 

To House subcommittee the Secretary said: “In the channels of commerce, 
we exercise vigilance under antitrust laws to prevent combinations which 
throttle competition. But in transportation, instead of using competition to 
spur the carriers to greater efficiency, we impose ratemaking restraints that in- 
hibit the carriers from demonstrating true cost and service capabilities and to a 
large extent substitute Government fiat for free market judgment. 

“* * * A sharing of the market arranged by regulation is the same in effect as 
a sharing arranged by competitors in other fields of endeavor. Neither-should 
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be sanctioned by law, since both are opposed to the fundamental American theory 
of fair competition.” 

The thing that we believe is wrong with Secretary Weeks’ endorsement of this 
policy of free competition in the interest of small business is that he isn’t 
consistent in his advocacy of its application. He and the Cabinet Committee 
argue strongly in favor of lifting regulatory restraints on common carriers, 
who are under regulation and at one and the same time they want the little 
earriers who are not under regulation to be placed under the heavy hand of 
Government control. 

He rationalizes this inconsistency by saying, as he did to the Select Committee 
on Small Business of the United States Senate, that: “Small business (meaning 
small business generally and not necessarily small transportation business) also 
has a very real interest in the other major concern of the Advisory Committee 
on Transport Policy: Preservation and strengthening of a healthy common 
carrier service. No area of business activity has a greater dependencye on 
common carriers than has small business.” Apparently it is the idea of the 
Honorable Secretary that competition of the small water carriers should be 
harnessed and proscribed, so that one type of business might profit thereby, 
to wit, the common carriers, many of whom, including the railroads, are big 
business—not small. The flaw in this type of reasoning is that small business, 
to wit, the shippers and users of water carrier transportation, are already 
profiting by being able to deal with these hundreds of unregulated small water 
carriers who have proved through the years that they, and only they, can offer 
the lowest cost transportation for many commodities. Of course, these costs 
will go up in the presence of artificial Government controls and small business 
of all kinds will suffer first by having to bear the higher costs of operation and 
secondly by losing the advantages of low-cost water transportation. The Secre- 
tary of Commerce cannot have his commerce and eat it too. And the Congress 
cannot fix it so this is possible without destroying a vital part of the flow of 
commerce now moving via these unregulated water carriers because of the 
attraction of low costs of operation. 

The basic inconsistency of approach and policy is confusing enough, but even 
worse is the end result, cartelization of the industry. 

If cartelization is bad, and, as a country, we seem to think it is, the surest 
way to bring it about in the water carrier field is to place these hundreds of 
small going water carriers under regulation. Exactly the same thing will happen 
to them as has happened and is continuing to happen to the Nation’s interstate 
motor carriers since they were placed under regulation. Paraphrasing the 
findings of the distinguished antitrust committee, it can be safely argued that 
were water carrier entry into business, that is water carriers of the kind of 
which we are here dealing, left unrestricted rarely would consolidation take 
place, and if it did, it would raise no antitrust problems. The fact that it is 
possible for such carriers now to come into being with the minimum amount 
of business struggle that their creation presently entails carries an adequate 
safeguard against takeover of the low-cost water carrier service market 
by monopolistic interests. If, however, their entry is limited and they are placed 
under regulation relating also to their rates, routes, and services, then there will 
immediately arise the necessity and the desire on their part to obtain additional 
operating rights, for such rights have substantial value. There will also arise 
a practice of bargaining “horse trading” for these rights expressed in terms of 
merger and consolidation. 

The extent to which merger and consolidation is accelerated under regulation 
is indicated by the figures placed of record relating to motor carriers in the 
hearings before the Select Committee on Small Business of the United States 
Senate by the Interstate Commerce Commission. It is therein indicated that 
(p. 328) since 1935 and prior to November 1, 1955, 6,123 applications have been 
filed with. the Interstate, Commerce Commission involying mergers, acquisitions 
of control of two or more motor carriers or other unifications of motor 
carriers or unification of motor carriers and other types of carriers. As of 
November 1, 1955, the Commission had granted 4,510 of these applications, denied 
1,216, and there remained pending 397. 

The extent to which regulation of motor carriers has caused the carriers to 
strive to extend their operations is illustrated by the following figures also 
excerpted from the Commission’s prepared statement to the Select Committee 
on Small Business of the United States Senate: There were filed between 1935 
and November 1, 1955, 51,720 applications for certificates or permits to institute 
new operations or to extend operations, 9,638 applications to register State cer- 
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tificates ; 48,539 applications for temporary operating authority ; 15,372 applica- 
tions for extension of temporary authorities; 33,194 applications under section 
212 (b), to transfer or lease certificates or permits. 

These figures should be contrasted with the number of applications filed by 
barge lines for certificates and permits between January 1, 1946, and September 
1, 1954, which we set forth below : 





Granted | Dismissed Denied Pending 


Common Carriers: 
Revised certi ‘cates 
New certificates 








Contract Carriers: 
Revised permits 
New permits 


There can be no doubt, whatsoever, in view of the foregoing data, that regula- 
tion brings in its wake all of the manifestations of cartelization. 

It, therefore, appears to be beyond cavil, as the distinguished antitrust com- 
mittee recognizes, that “competition can be impaired either by conduct trans- 
gressing the antitrust laws or by Government regulation fixing prices or rates or 
restricting freedom of entry.” And as this committee noted, there is an apparent 
trend toward such cartelization under Government control. This tr.nd persists 
despite the fact that, in its administration of the Interstate Commerce Act, the 
Commission has in effect been enjoined to take note of Sherman Act and Clayton 
Act principles. 

Personally, I believe that progress under the competitive system comes from 
the constant development of new forms and methods and their entry into free 
competition with the old. Unless and until they have been demonstrated to be 
detrimental to the public, they should, so far as possible, be allowed to find their 
proper place in the industry, rather than have a place assigned tu them by 
a dominant group with monopolistic power. The erection of a fence around an 
industry to keep out newcomers is basically repugnant to the policy which under- 
lies our antitrust legislation. It is only justifiable when there is an overruiing 
public need therefor. 

Through the years the Interstate Commerce Commission in the face of its 
present desire to be given extended authority to regulate several amended water 
carriers has taken note of this policy. It did so even before the Sherman and 
Clayton Acts were enacted, saying as early as 1 I. C. C. 278 in Re Southern Rail- 
way & Steamship Association, in a report prepared by the first and great Chair- 
man of the Commission, Judge Cooley: 

“In thus deliberately making provision for competition, * * * Congress must 
be supposed to have done so because the public interest required it. That com- 
petition is the life of trade is one of the most generally accepted of maxims; among 
its principal benefits is the protection it gives against extortionate charges.” 

In the first volume of motor carrier reports, the Commission took the same posi- 
tion, saying in Pan American Bus Lines Operation (1 M. C. C. 190, 208) : 

“Public regulation can enforce what may be called reasonable standards of 
safe, continuous, and adequate service, but it can hardly be expected to take the 
initiative in experimentation and the development of new types of service. In 
fact the carriers would probably resist regulation in the courts, if it did under- 
take to follow such a line, on the ground that it was an invasion of managerial 
prerogatives and discretion. Competition is the best known spur to such an en- 
deavor and we are not persuaded that Congress intended to eliminate it. * * *’” 
[Italics ours. ] 

The same deference to the theme of competition in the national interest runs 
through other Commission reports. Collating just a few: “Both the courts and 
this Commission have long recognized that reasonable competition is clearly in 
the public interest.” Santa Fe Trail Stages, Inc., Common Carrier Application 
(21 M. C. C. 725, 749) ; “Healthy competition between different agencies of trans- 
portation is undoubtedly in the public interest.” Naval Stores from Mississippi 
to Gulf Ports (235 I. C. C. 723, 733). “The public ought not to be deprived of the 
benefit of improved service merely because it may divert some traffic from other 
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earriers.” Kansas City Southern Transport Co., Inc., Common Carrier Applica- 
tion (10 M. C. C, 221, 237-238). “One competitive carrier or class of carriers 
has no vested right in the continuation by another of an inefficient method of 
operation * * * we believe it to be the policy of Congress and the proper func- 
tion of this Commission to foster any form of progress in transportation which 
will serve the public interest.”” Atlantic Coast Line Railroad Co. Extension (30 
M. C. C. 490, 492). 

“The public is entitled to adequate service by motor vehicle as well as by rail 
when public convenience and necessity require the proposed motor carrier 
operations.” Interstate Motor Lines, Inc., Extension (46 M. C. C. 351, 360). See 
also Coastal Tank Lines, Inc., Extension (47 M. C. C. 520, 524). 

“No carrier is entitled to protection from competition in continuance of a 
service that fails to meet the public needs.” Marshall Extension of Operations, 
Dover, N. H. (47 M. C. C, 477, 481). 

“One of the established purposes of section 207 is to protect established carriers 
against institution of competing operations except when existing carriers are 
unable or unwilling to respond to an existing need.” Omaha & C. B. Railroad 4€ 
Bridge Company (49 M. C. C, 445, 465). 

The courts have also referred to the obligation of the Commission to guard 
against monopolies in transportation. The Supreme Court, in Interstate Com- 
merce Commission v. Parker (326 U.S. 60, 73), stated: 

The Commission is trusted by Congress to guard against the danger of the 
development of a transportation monopoly. * * * It has the duty to preserve 
the inherent advantages of each mode of transportation.” [Italics ours.] 

In Long Transportation Corporation v. United States (96 Fed. Supp. 915, 930), 
it is stated that: 

“Under Federal law carriers first in the field within a particular area do not 
enjoy legal protection against competition subsequently arising.” 

In Norfolk 8. Bus Corporation v. United States (96 Fed. Supp. 756), the court 
stated: 

“Competition may be in the public interest, and the carrier first in business has 
no immunity against future competition.” 

In C. E. Hall and Sons v. United States (88 Fed. Supp. 596), the court held that : 

“An increase in competition is not a reason for denying the Commission’s 
authority to issue a certificate.” 

But, despite these proper asseverations on the part of the Commission and the 
courts, the trend toward cartelization of the regulated carriers continues; and 
if these several hundred water carriers come under Commission discussion, the 
trend will overtake them. 

The merger drive is underway on the waterways: For example, American 
Barge Line Co. and Commercial Transport Corp. (formerly one of the carriers 
opposing the new legislation), the second and sixth largest carriers, are proposing 
to form the largest single inland water-carrier operation, doing a combined 
business of over $45 million a year, 

It is believed that the merger-consolidation trend immediately would go into 
high speed with the advent of regulation. Either the small carrier would be 
driven to the wall by the proposed regulatory legislation and compelled to merge 
or the lack of operating flexibility would compel it to seek new rights by acquir- 
ing another carrier’s rights. Assistant Attorney General Barnes’ conclusion to 
his statement to the Antitrust Subcommittee has full applicability to the issues 
before this committee. He stated: 

“One belief we share, I suggest, is that competition should be the major guide 
in our private-enterprise economy. Competition can be impaired or crippled as 
readily by Government regulation as by violation of the antitrust laws.” 

That would be the result here, a regulated cartel being substituted for the 
presently existing dynamic and profitable competition among these many carriers 
on the inland waterways. It would be unfortunate if our Federal regulatory 
processes were permitted to become a new weapon of the monopolists, instead of 
the means of protecting the public interest. As has been demonstrated elsewhere, 
and as the testimony of numerous shipping and other organizations will make 
clear, this flexibility, with its low costs, which carrier operation exempt from 
regulation permits, has contributed to a prosperous and healthy transportation 
service on the inland waterways, Good service has been obtained through the 
stimulus of competition. The proposed legislation would do more than extend 
regulation for regulation sake; it would extend regulation as a device to permit 
the few large common carriers to capture control of the inland waterways. 

The Congress must ask itself the questions: Do we want the foregoing things 
to happen to the now exempt and freely competing dry bulk carriers? Do we 
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want them to merge, consolidate, diminish in number? Is there a pressing public 
need for such a basic change in their status? 

If the answer is “No” to each of these questions, section 303 (b) should not 
be repealed. 


Iv. THE REPEAL OF SECTION 303 (B) WOULD BE ENACTMENT OF CLASS LEGISLATION OF 
THE MOST DISCRIMINATORY TYPE 


May I pass now to point 4 in this discussion, to wit, that the repeal of section 
303 (b) would place the Congress in a position of enacting class legislation of 
the most grossly discriminatory kind. 

We recognize that class legislation though bad per se may at times be neces- 
sary. It has become so with respect to many fields of our national, social, and 
economic life. Exemptions in laws such as the Interstate Commerce Act are 
one manifestation of class legislation and there are examples in all titles of this 
act. In the legislative process, the ‘‘class*‘ that is unduly favored by legislation 
is soon discovered and exposed and the legislation is repealed if it is not right 
in the first place. But, if the personalized law thus made has good reason to 
continue to exist, the public ordinarily does not demand its change. The dry 
bulk exemption was right ab initio. The public is not demanding a change. 

The repeal of the bulk carrier exemption proposed by the railroads, a few 
water carriers, and the Cabinet Committee has no underlying public pressures 
requiring its repeal. There are no widespread complaints or righteous indig- 
nations concerning it. A few railroad presidents who waited on the adminis- 
tration contended in 1954 that the railroads were in financial trouble and that 
something ought to be done about it, so an Advisory Committee was set up and 
this committee gave birth to the idea that one way to help the railroads is to 
hamstring the water carriers. This is proposed class legislation of the boldest 
variety. 

In title I of the Interstate Commerce Act, that is the part dealing with regu- 
lation of railroads, we find exemptions and exceptions having to do with— 

1. Free passes for officers, agents, and employees and their families; 
2. Free or reduced rates for the benefit of Federal and other governments ; 
3. For charitable purposes ; 
4. For fairs or expositions ; 
5. For ministers of religion; 
3. For disabled soldiers ; 
7. For military personnel ; 
8. For seeing-eye dogs; 
9. In case of floods, fire, famine, ete. 

Since the railroads are by nature and inheritance common carriers and since 
regulation affecting them was carried over from the common law they, them- 
selves, have never been as exemption conscious or felt need of special exceptions, 
such as have been granted to other types of carriers, which I shall now talk 
about. This probably accounts for their desire to have the exemption affecting 
dry bulk water carriers removed. The railroads have few problems of entry 
since they reached the peak of their trackage in 1910. Their main problem in 
the area of public convenience and necessity is to be allowed to abandon unprof- 
itable branch lines. The water carriers are not opposing the legislation that 
will give the railroads more freedom of action in this field. 

In part II of the Interstate Commerce Act, which deals with the regulation 
of motor earriers, there are exceptions or exemptions relating to the interstate 
operation of: 

. Private carriers, 
School buses, 
Taxicabs, 
Hotel vehicles, 
. National park vehicles, 
Farm yehicles, 
Cooperative association vehicles, 
. Vehicles carrying livestock, 
. Vehicles carrying fish, 
. Vehicles carrying unmanufactured agricultural commodities, 

Vehicles carrying newspapers, 

. Vehicles operating to and from airports, 

. Some commutation services between municipalities, 
. Casual or occasional reciprocal transportation, 

. Carriers operating wholly within a single State. 


DHAR UIP ONE 
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When the Motor Carrier Act was passed each of these exemptions or excep- 
tions was documented as a necessity. The farm community, in particular, was 
insistent on the enactment of the exemptions relating to the transportation of 
agricultural commodities, and the fishing interests demanded freedom of action 
for truckers hauling its commodities. The railroads and the Cabinet Committee 
would also do away with these exemptions, but it is significant to note that both 
of these advocates move Government regulations for the other fellow to soft-pedal 
their approach to these exemptions, knowing full well what the consequences 
would be if they were to put on a genuine drive to repeal them. I would infer 
that, tonnagewise the bulk exempt water carriers haul more agricultural com- 
modities, including fertilizer and its ingredients, than do the exempt motor car- 
riers. It would be interesting to know what the Secretary of Agriculture, one of 
the members of the Advisory Committee thinks about repealing section 303 (b), 
in view of the agricultural interest at stake. 

Part III of the Interstate Commerce Act, which contains the regulatory laws 
relating to water carriers, in addition to the dry bulk carrier exemption, with 
which we are here concerned, has also the following exemptions or exceptions 
from regulation: 

1 Furnishing of vessels under charter for use in private carriage, 

2. Water carriage to Puerto Rico, 

3. Vessels passing through international waters for navigation purposes, 

4, Transportation of liquid cargoes in bulk, in tank vessels, 

5. Transportation of passengers between points in the United States via 
foreign ports, : 

6. Contract carriers not competing with rails, motor carriers, etc., 

7. Railroad and motor carrier water carriage, such as the use of car 
ferries, lighterage, towage, etc., incident to part I and part II of the act, 

8. Local pickup and delivery service, 

9. Transportation within harbor limits, 

10. T ansportation by small craft (under 100 tons), 

11. Private carriage, 

12. Intrastate commerce. 

I wish to place particular stress on the exemptions relating to liquid cargoes 
in bulk and to the exemption relating to vessels passing through international 
waters, since these exemptions are related to the dry bulk exemption, which is 
recommended for repeal. 

Pa t IV of the act relating to freight forwarders also contains exemptions 
and exceptions from regulation, it being expressly provided that the provisions 
of this part are not to apply to— 

1. Service performed by or under the direction of a cooperative association, 

2. By a federation of cooperative associations, 

3. By a forwarder where the services performed have to do with ordinary 
livestock, 

4. Where the services rendered have to do with fish, 

5. Where the property consists of agricultural commodities, 

6. Where it consists of household goods. 

7. To the operations of a shipper or group or association of shippers in 
consolidating or distributing freight for themselves or for the members 
thereof on a nonprofit basis. 

8. To the operations of a warehouseman or other shipper’s agent in con- 
solidating or distributing pool cars. 

There isn’t a single one of these exemptions or exceptions in any of the four 
parts of the act that does not have an effect on the total community of trans- 
portation interest that the balance of the act encompasses or specifically upon 
the other types of transportation. Who is to say, for instance, whether the rail- 
roads are not suffering as much by furnishing free transportation to their em- 
plovees and their employees’ families as they are a diversion of a little dry 
bulk traffic to the unregulated water carriers? I personally have been on rail- 
road passenger trains when most of the people in the car have been traveling on 
passes. It is a notorious fact that the railroads are running hundreds of million 
dollars a year into the red in operating their passenger-carrying services. This 
committee should ask itself whether the several hundred small water carriers 
should be placed under regulation in order to succor the railroads who would be 
in otherwise optimum condition were it not for the passenger department deficits 
that hang around their collective necks like the well-known millstone. 

Or, take the agricultural exemption. There are thousands of itinerant trucks 
in this country hauling raw agricultural produce. The peach crop of Georgia 
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could not be harvested on time without the assistance of these trucks and much 
of agriculture’s perishable produce would be handicapped in its movement to 
market were these exempt carriers not available. Of course, there are abuses, 
but by and large the exempt carrier performs a necessary service for agriculture. 
Unless-and until the railroads and other common carriers can render effective 
service for these exempt carriers it is poor policy to talk about restricting their 
operations by Government controls. 

This committee should ask itself whether, in this headlong attempt of the 
Cabinet Committee to knock out exemptions, it will be fair to repeal the exemption 
relating to dry bulk carriers and thereby stultify the operations of several hun- 
dred small water carriers and at the same time leave intact the exemptions re- 
lating to the transportation of agricultural produce by motor carrier. The farm- 
ing community, to be sure, is bigger and more powerfully in a legislative battle 
than the water carriers, but what about the principle of the thing? And what 
about the fact that these water carriers move many agricultural commodi- 
ties also? 

The two most glaring inconsistencies proposed by the Cabinet Committee have 
to do with the repeal of the exemption relating to dry bulk transportation and 
the continuance in effect of the exemptions relating to liquid commodities and 
the dry bulk carriers operating on the Great Lakes. One is tempted to ask wheth- 
er lake water is any holier than river water or whether petroleum and liquid 
chemicals are more politically potent than grain or coal or iron ore in the legis- 
lative scheme of things. If it is a fact that the bulk exemptions in the water 
carrier provisions in the Interstate Commerce Act work a hardship on the rail- 
roads, why doesn’t the Cabinet Committee advocate a repeal of all of them? Or 
is this strictly divide-and-conquer technique? 

In the minds of the several hundred dry bulk carriers there would be discrimi- 
nation of the grossest kind and class legislation of the most indefensible kind 
occur if the Congress were to repeal section 303 (b) and leave standing all of the 
other exemptions in the Interstate Commerce Act, particularly those upon 
which I have laid stress. 

The committee might also ask the question: Where is this trend toward the 
lifting of the exemptions going to stop? This year we are asked to raise the 
exemption on dry bulk commodities—next year it will be liquid commodities, the 
year after that, farm commodities, or fish, or disabled soldiers, or transportation 
by small craft, and so on ad infinitum. Where will you stop once you start? 

It will be demonstrated by these small water carriers and their supporting 
witnesses before this proceeding is closed that it will be setting an exception- 
ally unjust precedent for the Congress to bow to the recommendation of the 
Cabinet Committee and repeal the dry bulk exemption. Several shippers of coal, 
iron ore, grain, fertilizer, and other commodities will tell you why this is so. 
From my vantage point as a transportation consultant I believe repeal at this 
time is unwise and unnecessary. 

Since the public was never let in on the secret of the Cabinet Committee’s de- 
liberations, it certainly can be said that this committee does not speak for the 
public. It all comes back to the original statement on which we rest our case as 
small water carriers—that only if it is in the public interest to do so should the 
dry bulk exemption be repealed, and it is our contention that it is not now in the 
public interest to do so. 


Vv. SUMMARY 


In summary the position of these several hundred small carriers of dry bulk 
commodities with respect to the proposed legislation is that— 

1. The public interest, and particularly the shippers’ interest is being and 
will be better served by them as carriers exempt from Federal Government regu- 
lation in that they are, by virtue of the existing exemption, able to offer to the 
shipping public the lowest cost and the lowest priced transportation for the 
commodities that they haul. 

2. The imposition of Government controls will burden, handicap, and stultify 
their services in a manner that will actually injure the shipping public that has 
come to rely upon these carriers by subjecting them to rules, regulations, and 
practices that will have the inevitable effect of raising the costs of operation 
and consequently the prices of transportation to the shipping public. 

3. That, under regulation, the trend toward consolidation and merger that has 
prevailed in the fields of regulated carriers will overtake these exempt carriers 
and that the end result will be fewer water carriers offering services controlled 
from Washington at higher rates to the public. 
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4. The sum total of the legislation proposed will operate to deprive these car- 
riers of traffic opportunities which they have heretofore enjoyed and which they 
could only recover under the proposed legislation by competing in formal litiga- 
tion against powerful and affluential opponents bent on their subjugation. 

5. The pattern of discrimination that will be established by the repeal of 
the dry bulk exemption will not only ruin the going dry bulk operations but will 
set a precedent to eliminate other exemptions that will disastrously affect large 
communities of interest such as agriculture, the petroleum industry, the fishing 
industry, ete. 

It is accordingly respectfully requested that this honorable committee and all 
other units of the Congress that deal with this matter give serious and consid- 
erate attention to these representations and allow section 303 (b) to stand as 
it is in the law. 

Mr. Witxiams. Thank you, Mr. Knudson. The testimony given by 
you and Mr. Wright is so complete and lucid that I hesitate to ask any 
questions at all. As a matter of fact, it leaves very little to be desired. 
However, on page 24 of your testimony where you listed the various 
regulations that these carriers would have to cope with in the event this 
exemption were removed, the thought occurred to me that there was 
one point that perhaps has not been covered: The additional cost to 
the Government of administering these regulations through the ICC. 
Whether that would be an insignificant cost I do not know, but I 
would like to have your comment. 

Mr. Knupson. If you will refer to my written testimony you will 
cliscover several pages in which I comment on what I believe to be the 
present inadequacy of regulation of the going carriers by the Inter- 
state Commerce Commission. The Bureau of Water Carriers—I would 
like to find this if I may—has been called the orphan child of the 
Commission. As I recall, it has only about 20 employees in it. It 
occupies about 114 percent, I think, of the total administration of the 
Commission. This Bureau not only “regulates,” using that word in 
its legislative sense, the going water carriers, but it handles the assign- 
ment of the Commission eintlet the Bulwinkle Act and under the very 
complex and far-reaching freight-forwarder legislation, so that these 
20 people who are in the Bureau of Water Carriers are dealing with 3 
large areas of regulation. 

As a former member of the Commission—and I am sure my ex- 
brethren would excuse me for saying this—it was my opinion then 
and it is still my opinion that the water carriers of this country have 
been neglected by the Interstate Commerce Commission in the admin- 
istration of the act as it now stands. I believe that if the Commis- 
sion were to have just a few more people in the Bureau of Water Car- 
riers it could survey or supervise to a greater extent some of what it 
might consider to be the “abuses” of these little carriers, work with 
them, and give them a benevolent form of regulation, if you please, 
and thus overcome this lack of stabilization that the Commission talks 
about. 

To answer your question, Your Honor, if regulation is imposed on 
2,000 small water carriers, or 1,700, or several hundred, whatever the 
number may be, of course there will be a greatly increased cost in ad- 
ministering the Interstate Commerce Act. There will have to be more 
examiners to hear the cases. There will be a flood of grandfather appli- 
cations to dispose of. There will be constant and recurring applica- 
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tions for the extension of operating rights, and I would assume that 
the cost to the Government could be as much as $3 million a year in 
addition to what you are already appropriating for the Interstate Com- 
merce Commission. 

Mr. Wiiu1aMs. Thank you, sir. 

Are there any questions, Mr. Dolliver / 

Mr. Dotiiver. I have no questions. 

Mr. Harris (presiding). I would like to say this, Mr. Knudson. 
In the first place, I regret that I was detained and that prevented me 
from hearing all of your statement. I join with the welcome that 
you have already received here. I recall your appearance before this 
committee in the past and when you were serving as one of the impor- 
tant and able members of the Interstate Commerce Commission. The 
members of this committee are very familiar with your background, 
experience, and record, and we are glad to have your statement. 

might also say that I had the privilege on Monday night of last 
week of speaking to the graduating class of Southeastern University, 
with which I believe you have some connection. 

Mr. Knupson. I apologize for not being there, sir. 

Mr. Harris. We missed you. However, your colleague as dean of 
business administration out there, and former member of Congress, Mr. 
Jennings Randolph, did very well. 

Your statement is well received in view of the experience that you 
have had and the many years of service, both in the Department of 
Agriculture and as a member of the Interstate Commerce Commis- 
sion, and in the field of transportation, certainly entitles your presenta- 
tion of your statement to most careful and deliberate consideration, 
which it will receive. 

I want to say I for one am glad to see you again and welcome you to 
this committee. 

Mr. Knupson. Thank you, Your Honor. 

Mr. Harris. Mr. Wright, does that conclude your presentation ? 

Mr. Wrieut. Yes. Thank you very much. 

Mr. Fowter (Henry H. Fowler, attorney, Washington, D. C.). That 
is all, Thank you very much, Mr. Chairman, for your indulgence of 
our presentation. 

r. Harris. The committee would like to compliment you on the 
fact that you have presented a very full and complete statement on 
the subject here with these many associates of yours and you have done 
so within the time limit this morning. The committee wishes to ex- 
press thanks and appreciation to you and your entire group for help- 
ing us with this record and in coming here this morning and presenting 
your views in connection with this important transportation policy 
report. The statements referred to, which you desire to have included 
in the record, will be included along with your statement, Mr. Wright, 
and also Mr. Knudson’s statement. 

Mr. Fowrer. Thank you, Mr. Chairman. 

Mr. Harris. The statement of Harry B. Dyer, president of the Nash- 
ville Bridge Co., Nashville, Tenn., will be placed in the record at this 
point. 

(The statement referred to follows :) 
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STATEMENT OF HARRy B. DYER 


Gentlemen, I am Harry B. Dyer, president of the Nashville Bridge Co., Nash- 
ville, Tenn. I am past president of the Nashville Chamber of Commerce, a direc- 
tor of the Mississippi Valley Association, a director of the American Waterways 
Operators, Inc., a trustee of the Ohio Valley Improvement Association, a past 
president of the Propeller Club, Port of Nashville, a member of the American 
Society of Civil Engineers, and a master and pilot of river vessels. 

I am appearing before you today in opposition to any extension of regulation 
of inland water carriers. I believe that any extension of regulation or the 
rescinding of any presently existing exemptions for bulk commodities would not 
only tend to impede the progress of technological developments in river trans- 
po.tation but would increase the cost of river transportation to the general public. 

Under our system of free, competitive enterprise which has been applicable in 
the movement of bulk commodities on our inland waterways, many new develop- 
ments have emerged which have increased towing efficiency and reduced or 
maintained rates on the movement of bulk commodities in spite of tremendously 
increased costs of equipment, labor, and supplies. Our company pioneered 
in the development of the streamlined, integrated oil barge fleet in cooperation 
with small, unregulated carriers who had the opportunity and the initiative to 
enter the river towing business in a free, competitive market. It was this un- 
restricted opportunity to compete which motivated technological development for 
improved efficiency. 

aresiuent Eisenhower pointed this out when, in his January 5 message to 
Congress, he said: “An integral part of our efforts to foster a strong and expand- 
ing domestic economy is keeping open the door of opportunity to new and small 
enterprises, checking monopoly and preserving a competitive environment.” 

It is generally recognized that American manufactu-ving techniques have far 
surpassed those in European countries because, not being protected by monopolis- 
tie cartels, our manufacturers had the necessity and the incentive for improving 
their efficiency. There has been the opportunity for men with new and better 
i.eus tv eucer the business of their choice and compete with the old, established 
businesses. It is to this free, competitive enterprise system that we owe all the 
progress that has made our Nation so great. 

To increase regulation of water carriers or to remove the exemptions on bulk 
commodities would tend to create a monopoly among the existing carriers and 
permit them to relax into complacency with the comforting knowledge that no 
new competition could enter the business. Under such a situation, there would be 
no urgent necessity for new inventions, and progress would slow down to a snail’s 
pace. 

Prior to 1940, 244 miles per hour was considered to be a good average speed 
for upstream towing on the Mississippi River; but, because of the opportunity 
for competitive development, this speed has now been increased by as much as 
three times the old, accepted standard. 

This remarkable increase in speed was pioneered by the small, unregulated 
contract carriers who, through their initiative and freedom to compete, de- 
veioped the streamlined, integrated fleet. The first such fleet was constructed 
by our own firm for Ingram Products Co., of Nashville, and the second such 
fleet was for the Canal Barge Co., of New Orleans. Retractable interlocking 
pins were developed for holding the barges in perfect alinement; and these 
fleets, which were used in the oil trade, made such records that it began to 
change the thinking of the entire industry. Soon, many operators and builders 
were adopting the new trend in order to stay competitive. The barge sizes in- 
creased to a maximum of 290 feet in length, and the beam was more or less 
standardized at 50 feet. The capacity of these 290- by 50-foot barges is in 
excess of 3,000 tons, as compared to the 1,000 to 1,500 tons capacity for the 
standard or jumbo barges generally used by the common carriers. The first 
company to build 290- by 50-foot integrated coal barges was Potter Towing 
Co., an unregulated contract carrier. 

As these integrated fleets became longer, the desirability of bow steering be- 
came apparent ; and, again, it was an unregulated contract carrier (Jordan River 
Line, Inc.) who pioneered bow steering for an integrated fleet. It was also 
the unregulated contract carriers who pioneered the development of spcial 
winches and deck fittings for quickly making up tow. These proved to be 
so successful that winches have now become standard equipment on most large, 
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integrated barges, not only for quick connecting, but also for the final connection 
as a substitute for the old steamboat ratchets which are still being used by 
most of the common carriers. 

The most powerful diesel towboat yet contemplated for the Mississippi River 
pm is now under construction for Nashville Coal Co., an unregulated 
carrier. 

A dramatic illustration of the total improvement in the efficiency of barge 
transportation can be found in the statement of the Corps of Engineers, United 
Stats Army, which cites these facts : 

In the period from 1945 to 1955, the ‘total ton-mileage of inland water traffic 
rose from 29.7 billion to an estimated 87.5 billion, or nearly 300 percent, but 
the total capacity of barges grew only from 9 million to 11.4 million tons, or 27 
percent. Thus, the loaded mileage for the average barge was increased from 
3,300 to 7,700 miles per year, indicating an improvement of 133 percent in 
the productivity of each ton of barge capacity. 

These are but a few illustrations of the progress which has come to the towing 
industry of this Nation through freedom to compete. 

Gentlemen, I am opposed to any extension of regulation in the interest of 
maintaining our tradition of American progress through our free, competitive 
system. I hope you will not jeopardize our progress by permitting increased 
regulation to preclude enterprising competition. 

Two copies of each of the following photographs [not printed], illustrating 
some of these technical developments, are submitted with this testimony : 

1. Nabrico seminozzle. 

2. Two-barge integrated fleet. 

3. Three integrated barges. 

4. Special 90-foot streamlined bow for integrated fleet. 

5. Retractable interlocking pin for holding integrated fleet in perfect aline- 
ment. 

6. Socket for retractable interlocking pin. 

7. Largest integrated coal barges—290 by 50 by 12 feet—capacity, 3,300 tons. 

8. Bow steering unit (extended). 

9. Bow steering unit (retracted). 

10. Winch for connecting integrated barges. 

11. Winch and special deck fittings. 

12. New types and arrangement of deck fittings and winches. 

13. Advertisement of most powerful river towboat. 


Mr. Harris. Also a statement of John H. Frederick, professor of 
transportation and head of the department of business organization 
in the College of Business and Public Administration at the Univer- 
sity of Maryland, will be placed in the record at this point. 

(The statement referred to follows :) 


STATEMENT OF JOHN H. FREDERICK 


My name is John H. Frederick. I am professor of transportation and head 
of the department of business organization in the College of Business and Public 
Administration at the University of Maryland. I hold the degrees of B. S., 
A. M., and Ph. D. from the University of Pennsylvania. I am the author of 
numerous books and many articles on various aspects of transportation and 
distribution. My address is the University of Maryland, College Park, Md. 

I appear before your committee to discuss provisions of H. R. 6141 and H. R. 
6142 which would change the present section 303 (b) of the Interstate Com- 
merce Act so as to eliminate the so-called bulk commodity exemption which now 
applies to carriers on our inland waterways. 

In considering the necessity of removing this exemption I am sure that this 
committee is interested in the experience of shippers in paying rates for the trans- 
portation of the various classes of commodities referred to today as “unregulated” 
and those which fall within the “regulated” category insofar as such experience 
can be compared. I was retained about a year ago by the Waterways Council 
Opposed to Regulation Extension to make such a study of rates on the Mississippi 
River system during the period 1942-55. The unregulated rates, on the basis 
of available evidence, are not shown to be unreasonable. 
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There has been an idea or line of thinking in transportation circles that free 
competition within any particular segment of the transportation industry, or 
intra-agency free competition, makes for lower and more stable rates to shippers 
than does regulated intra-agency competition. Water transportation offers a 
field of investigation to determine whether this is true or not since there are 
the so-called regulated operators and the unregulated operators, both of whom, 
exclusive of petroleum and petroleum products, are carrying the same com- 
modities. The unregulated commodity carriers are contract carriers while the 
regulated, who carry both bulk or unregulated and the so-called regulated com- 
modities operate on the basis of published tariffs. Usually, however, the rates 
of both types of carriers are the same for the same commodities and the same 
hauls. 

Only in the motor earrier field do we find a similar situation as between 
contract motor carriers not subject to close rate regulation and common carriers 
subject to maximum rate regulation. As shown in table 1 and chart 1, contract 
motor carrier ton-mile revenues, reflecting rates, have been more than common 
motor carrier ton-mile revenues. Such revenues reflect a steadier rate situation 
for the contract carriers than for the common carriers, something of consider- 
able importance to shippers. Unfortunately similar ton-mile revenue data are 
not available for water carriers. Therefore a comparison between the two 
types of waterway operators has had to be made on the basis of average rates 
for the same distances in the same years. 

Table 2 shows the average barge rates on the unregulated commodities se- 
lected for this study because they moved in large volume over various lengths 
of haul from 1942 to 1954. These are coal, sulfur and grain. Perhaps you 
will wonder how rates could be obtained for the unregulated commodities since 
these rates as charged by the unregulated or contract carriers are not published. 
Rates charged by the regulated carriers for the commodities carried by the 
contract or unregulated carriers are, however, on file with the Interstate Com- 
merce Commission in various tariffs covering the period under study. (These 
tariffs are listed as the authorities for tables 2 and 3.) Certainly, in the various 
years, these rates would not have been any greater than the rates charged by the 
bulk contract or unregulated carriers of the same commodities. In other words, 
intraagency competition, would tend to make the rates virtually the same by 
both types of carriers on the commodities and over the distances involved. 

Table 3 shows the average barge rates over various lengths of haul for the 
Same years on the regulated commodities, those carried solely by the barge 
lines coming under the common carrier classification and regulated as to rates 
by the Interstate Commerce Commission under the Transportation Act of 1940. 
The commodities in this category, selected for comparative purposes, were 
iron and steel articles, sugar, and newsprint. 

The carriers whose tariffs were examined to obtain rates used in the tables 
and charts of this study were: Mississippi Valley Barge Line Co.; Union Barge 
Line Co.; American Barge Line Co., and Federal Barge Lines. 

Now, having obtained the actual average barge rates for each year under 
study for various distances, as shown in tables 2 and 3, I charted them so as 
to pictorially reflect the comparative performance in terms of rates in the 
regulated and unregulated areas of inland water transportation. I thought the 
committee would be interested in: 

First: A comparison as to the cost to the shipper in terms of cents per net 
ton at various points of time and for various lengths of haul. 

Second: Tue comparative steadiness or fluctuations of regulated and un- 
regulated rates. 

Third: The effect on rates of the demand for transportation occasioned by the 
Korean emergency. This is indicated by the changes occurring after 1951. 

Chart 2 for distances of 200 to 500 miles shows the two types of rates at 
about the same level until the influence of newsprint is felt by the regulated 
group and presumably the great demand for transportation caused by the Korean 
situation. For this distance the unregulated rates fluctuated more than the reg- 
ulated. Chart 3 for hauls of 500 to 1,000 miles, a more realistic distance for 
inland water transportation, than the 200-500 mile bracket, shows unrecu- 
lated rates consistently lower and steadier than the regulated. Chart 4 also 
shows the unregulated commodities carried at lower and more stable rates on 
the average than the regulated for hauls of over 1,000 miles. The latter two 
charts also show a considerable acceleration of regulated rates after 1951 due in 
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part to the emergence of newsprint and the demand situation cause by Korea. 

It would appear that the influence of the unregulated contract bulk carriers on 
the general water-rate structure supports the current idea mentioned earlier 
that free intra-agency competition makes for lower and more stable rates to 
shippers than does regulated intra-agency competition in that— 

(a) Average rates on unregulated commodities were held down over a 
considerable period of time. 

(b) Average rates on unregulated commodities were less variable from 
year to year over a considerable period of time. 

From experience to date it would seem that the users of inland water trans- 
portation have had available transportation for dry-bulk commodities at rates 
or charges as cheap as or cheaper than those which have characterized the 
regulated commodities ; and that, therefore, from the shippers point of view there 
is no need for extending regulation. 

In connection with my study of the regulated and unregulated commodities, 
which I have been discussing, I also made a study of spot barge rates for 
petroleum products shipped in bulk during the period 1943-55 which brings out 
something I believe will interest your committee. These rates were obtained for 
the period under study from a broker and a number of carriers all of which 
appeared typical. 

Petroleum products in bulk are unregulated traffic and are, therefore, subject 
to the free play of competition and the incentive to develop new, cheaper, and 
better methods of handling. The comparison of long haul lower river rates 
with the short-haul pool water hauls in the Mississippi and Illinois Rivers, tables 
4 and 5 and chart 5, plainly shows what will happen when carriers are left to 
themselves to work out rate situations with bulk shippers. From 1941 to 1945 
costs and, therefore, rates per ton-mile were less in the pool waters above Alton 
lock on the Mississippi and Illinois Rivers—for example, on the voyage between 
St. Louis and/or Wood River, Ill., and Chicago, Ill., than they were on long 
hauls on the lower Mississippi. This was reflected in the OPA ceiling rates 
then prevailing. 

When World War II broke out there were only a few integrated and articulated 
barge units in operation. However, research and experiments had been made 
by an increasing number of operators and shipyards. Such activities were 
accelerated during the war so that the experiments resulted in improved design, 
larger barges, and more horsepower per ton of cargo. This all meant that larger 
tows could negotiate the lower Mississippi River faster against the current than 
they could the pool waters above Alton lock and on the Ohio and Illinois Rivers 
because of the time lost through locking. Hence, since 1949, instead of rates 
in the pool rivers being less than the lower river rates, a complete reversal has 
taken place. 7 

Had the bulk petroleum carriers been subject to rate regulation there is some 
question whether the situation above discussed would have prevailed. 

Based upon the evidence in the tables and charts presented as part of this 
statement it seems clear to me that if the dry-bulk exemption in the present law 
is removed the future rates on this type of cargo will very likely be less stable 
than in the past which will work to the disadvantage of bulk cargo shippers. 
Moreover, it can be seen that shippers of petroleum products have benefited from 
savings resulting from technical improvements as well as unregulated rate com- 
petition among these special types of carriers resulting in the payment of lower 
rates, 


TABLE I.—7'on-mile revenues motor common and contract carriers, class I 
intercity 


[In cents] 


Contract 


Source: Interstate Commerce Commission, Bureau of Economics and Statistics. 
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Ton Mile Revenues Motor Ccmon and Contract Class I 
Intercity Carriers 


Cents per ton-mile 


Common Carriers 


Contract cearricrs 


TABLE 2.—Average barge rates on unregulated commodities (coal, sulfur, grain) 


1942-54 
[In cents per net ton] 


Length of haul (miles) Length of haul (miles) 


500-1,000 | Over 1,000 


212. 35 
211. 91 
211. 68 
226. 24 
251. 16 
268. 41 


283. 43 
292. 30 
317. 95 
304. 15 
300. 51 


Tariff Authorities: Mississippi Valley Barge jane, ICC Nos. 75, 81, 89, 97, 101; Campbell Transportation 


Co., ICC Nos. 3, 5; Union Barge Line Corp., ICC 


os. 2, 6, 7; American Barge Line Co., ICC Nos. 17, 27, 


37, 41, 50, 51, 54, 57, 66, 68, 70, 73, 83, 89, 92, 94, 96, 104, 107, 110, 122, 126; Federal Barge Line, ICW, ICC Nos. 
3, 4, 209, 216, 217, 254, 261, 279, 282, 291, 297, 298, 302, 312, 313; Inland Waterways Corp.; ICC, Nos. 219, 225, 


237, 259, 284, 307. 
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TABLE 3.—Average barge rates regulated commidities (iron and steel articles, 
sugar and newsprint), 1942-54 


[In cents per net ton] 
Length of haul (miles) Length of haul (miles) 


hciasiantanepiaiiaendiemnendianhanetmamacael chinneanninyeeteanstiieeng iene 
200-500 ! |500-1,000 2) Over 1,000 500-1,000 2; Over 1,000 


311. 73 


1 No rates on newsprint available prior to 1952 for this distance. 
2 No rates on newsprint available prior to 1946 for this distance. 


Tariff authorities: Mississippi Valley Barge Line, ICC Nos. 81, 89, 97, 101; Union Barge"Line Co.,, ICC 
Nos. 2, 6, 7; American Barge Line, ICC Nos. 13, 63, 81; W. G. Oliphant’s, ICC Nos. A2, A42, A60; Federal 
Barge Line, ICC Nos. 3, 209, 282, 289, 298, 312, 313; Campbell Transportation Co., ICC Nos 


Barge Hauls of 200 to 500 Miles (Average Rates) 
w wo ~ " 
+. @- 4.4.2.2. 3-8 2 ¢: 


Iren and steel articles 


Ss: 
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Kexsprint (from 1951) 
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g 


per Sulphur 
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Barge Houle of 560 to 60) Kilcs (Average Rates) 


ron ami Steel articles 
—)——_ suzar 


- Nexsprirt 


Unregulated 


x 

Between 192 and 1946 this 
curve represents iron and 
eteel articles ond sugar 
rates only 
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Barge Haule of Over 1090 lidles (Average Rates) 


3 3g 
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© = @ eRegulated 


4.—Average rates paid on petroleum products, by years, St. Louis and/or 
Hartford from New Orleans and/or Baton Rouge 


{In mills per ton-mile] 


1 1st 6 months only. 


TasLe 5.—Average rates paid on petroleum products, 
St. Louis and/or Wood River 


{In mills per ton-mile] 


.10 


tist 6 months only. 
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Petrolevm Products In Bulk 
Long Haul Lower River Rates Connared 
With Sbort Haul Pool Water Rates On 
Mississippi arxi Illinois Rivers 


3 & 
2 oe 


Mills per ton-aile 


Average rates by yearss X «no rate available for 19h6. # First six montis only 
New Orleans and/or P2ton Reugs, La, to St, Lovis end/or Hertford, I11. 


,St Louis and/or Wood River, Mo. to Chicaro, 111, 


See Tebles 1 ami 2, 


Mr. Harats. Is Mr. Eisenhart here? 

Mr. Ersennart. Yes, Mr. Chairman. 

Mr. Harris. I observe that you represent the Great Lakes common 
carriers and you have others here with you ; do you not? 

Mr. Etsennart. Just one, Mr. Chairman. In order to facilitate 
the hearing and expedite it, we have eliminated two that we had pro- 
posed and it will be a very, very short statement by Mr. Arthur Sulli- 
van and then I have a statement, and I have cut that down and will 
cut it down further on the oral presentation. 

I would like, therefore, to ask at this time if we might file the two 
statements of the gentlemen referred to on your list and a supplemental 
statement by myself at a future date? 

Mr. Harris. We, of course, will permit that, and in view of the 
fact that it is 12 o’clock now and the House is in session, there will be 
at least 2 or maybe more rollcalls immediately, so the committee will 
adjourn until 2 o’clock, at which time you may come back with your 
group and we will hear you first. 

The committee will adjourn until 2 o’clock. 

4 (Whereupon, at 12 noon, a recess was taken until 2 p. m., this same 
ay.) 
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AFTERNOON SESSION 


(The hearing was resumed at 2 p. m., pursuant to recess. ) 
Mr. Harris. The committee will come to order. 
Mr. Lloyd C. Dell. Mr. Dell, you are the general traffic manager of 
the Fairmont Foods Co., of Omaha, Nebr., and I understand you have 
a very brief statement that you would like to make. 


STATEMENT OF LLOYD C. DELL, GENERAL TRAFFIC MANAGER, 
FAIRMONT FOODS CO., OMAHA, NEBR. 


Mr. Dewi. Yes; very brief, Mr. Chairman. My name is Lloyd C. 
Dell, general traffic manager of Fairmont Foods Co., with headquarters 
at 3201 Farnam Street, Omaha, Nebr. 

Fairmont Foods Co. handles a complete line of more than 70 items of 
fresh frozen fruits, vegetables, and juices and a complete line of dairy 
products such as butter and related products, dressed poultry, and 
eggs. 

We are located in 32 States with operations from coast to coast and 
from the Gulf of Mexico to the Canadian border. 

Approximately 35 percent of our transportation is via rail as com- 
pared with 65 percent via motor carrier, which includes common car- 
rier, contract carrier, and carriers of exempt agricultural commodities. 

We also own and operate a fleet of our own trucks for operation 
between our branches and for pickup and delivery service. 

I have been engaged in the traffic department of my company since 
1918, and have been in charge of my department for the past 10 years. 
During this time I have been closely associated with and have carefully 
studied and observed transportation in all its phases as it has developed 
over the past 38 years. 

In that period of time we have, of course, witnessed many changes. 

I agree with the statement in the report of the Cabinet Committee 
to the effect that since the close of World War II there has occurred a 
virtual revolution in transportation. 

I also agree with the general conclusion that the system by which 
the Government seeks to regulate transportation needs constant study 
in order to keep pace with new developments, not only in the field of 
transportation, but in business also, to keep informed of new commodi- 
ties with regard to their transportation characteristics. 

Not very many years ago practically all of our transportation was 
via rail. In those days, there was*no- such thing as frozen foods. 
Time has wrought many changes, both in the commodities we handle 
and in the way they are transported. Only 5 percent of our dair 
products and only 35 percent of our total traffic now moves via cal 
A large part of this railroad movement consists of heavy carloads of 
frozen fruits and vegetables in transcontinental service, that is, from 
the Pacific coast territory to the Atlantic seaboard, with considerable 
volume of fruit concentrates and seafoods from Florida and the gulf 
to various parts of the country. 

The only traffic that we are still moving via rail is that on which we 
have a freight cost advantage. This traffic is composed of commodi- 
ties which we can move in large quantities to take advantage of a lower 
rate which applies on a high minimum weight, and in addition by such 
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heavy loading we lower our unit refrigeration cost. “In transit” con- 
cessions and the privilege of one or more stops en route have also been 
powerful factors. Essentially, the consideration that holds this busi- 
ness to the rails is lower cost to us. 

Motor carriers generally offer a service advantage over rail move- 
ment. There are some limited areas in our business where service is 
the main consideration. The gathering of cream at local stations, for 
example, or even its movement to concentration points is handled by 
truck because of the convenience. I have seen the trucking business 
grow into great proportions because of service advantage and because 
truck rates on the commodities we handle have been somewhat below 
rail rates. 

The 95 percent of our dairy products business which moves by truck 
today does so because it costs us less than by rail. Butter from Omaha 
to New York arrives third morning by truck, compared with fourth 
morning arrival by rail, but this difference in service of 1 day is not the 
controlling factor. Rather, our competition forces us to avail our- 
selves of the lower truck rates on dairy products. 

Nearly any traffic manager with long experience will tell you the 
same story. Freight rates that are lower than rail rates have been the 
principal factor in the spectacular growth of the trucking business. 

We regularly do business with many classes of motor carriers, in- 
cluding common, modified common, contract and carriers of com- 
modities exempt from regulation. 

Motor carriers of all classes do now, and for many years have 
engaged in competition with the railroads on the basis of lower rates. 

In my opinion the railroads have not moved far enough and rapidly 
enough to meet this competition. They have certain advantages which 
they have not fully exploited. These advantages include the ability to 
haul tremendous loads at low unit cost, the universal service which they 
render which permits them to spread costs over many commodities and 
many movements in the same and opposite directions, and “In transit” 
and “stopover” privileges where the remainder of the through rate can 
apply. Certainly there should be no legal obstacle to the reduction of 
rates by a carrier who can do so without undue discrimination and who 
can still make money on the reduced rate. 

I can see no foundation for the argument that the railroads will put 
the motor carriers out of business. Such a contention is not realistic. 
There is more basis for expecting the motor carriers to drive the rail- 
roads out of business. Our own experience is a fairly good example 
with 95 percent of our traffic in dairy products and 65 percent of our 
total traffic on the highways today. 

I sincerely feel that, if the railroads are to survive without subsidy, 
the heavy hand of Government should be lifted enough to allow them 
to defend themselves in the competitive struggle. All forms of trans- 
oe should not only be allowed, but should be encouraged to make 

ull and prompt use of every natural advantage which they possess, so 


that in every case the shipping and consuming public would have the 
benefit of the most efficient form of transportation. 

Wherever it may be necessary the law should be so amended to 
permit each form of transportation to make use of its full economic 
capabilities without the responsibility of supporting or protecting 
any other form of transportation. 
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Mr. Harris. Thank you very much, Mr. Dell. 

Mr. Dei. Thank you. 

Mr. Harris. Mr. Eisenhart 

Mr. E1sennarr. May it please the chairman, may I ask Mr. Sullivan 
to precede me, sir? 

Mr. Harris. Yes; Mr, Arthur Sullivan. 


STATEMENT OF ARTHUR C. SULLIVAN, PRESIDENT, GARTLAND 
STEAMSHIP CO. 


Mr. Suutuivan. Mr. Chairman, my name is Arthur C. Sullivan. I 
am the president of the Gartland Steamship Co., and I am also presi- 
dent and general manager of the Western Navigation Co., vice presi- 
dent of the Great Lakes Ship Owners Association, and vice chairman 
of the Great Lakes Freight Bureau. 

The Gartland Steampship Co. owns and operates six steamships on 
the Great Lakes and has been an operator of vessels on the Great Lakes 
and St. Lawrence River continuously since 1901. 

At the present time our company Is operating vessels ranging in size 
from 7,500 to 10,500 tons capacity in the general grades on the Great 
Lakes, We serve all Great Lakes’ ports carrying both bulk and gen- 
eral commodities. This traffic divides itself into two categories, bulk 
commodities carried under contract with various shippers and general 
commodities subject to regulation by the Interstate Commerce Com- 
mission and which are carried for the shipping public. 

Bulk commodities consist primarily of iron ore, grain and grain 
products originating in the Northwest, and coal from the mines of 
West Virginia, Kentucky, and Illinois. Industries served directly by 
our vessels represent a cross section of heavy industry in the Great 
Lakes area, including among others the paper, cement, steel, and utili- 
ties industries. 

Of general commodities subject to governmental regulation under 
the Interstate Commerce Act, we carry automobiles, from the Detroit 
area to the Northwest, pig iron, scrap, paper, and finished steel. 

Beginning in the period immediately ilionind the First World 
War, our company was particularly concerned with the movement by 
water of general freight. We served small industry, as represented by 
local flour mills, lumber dealers, and retail coal dealers, as well as the 
merchants taking packaged freight from the East. With increased 
competition from rapidly expanding railroad facilities, this traffic 
disappeared, particularly with respect to packaged freight. Our cus- 
tomers were attracted by the advantages of less-than-carload shipments 
and the convenience of moving their requirements in smal] quantities. 

By its very nature, the economies inherent in water transportation 
depended upon the movement of commodities in units of large volume. 
Shore facilities of capacity to load and unload expeditiously in large 
volume were also required. The relatively low cost of moving com- 
modities by vessel on the Great Lakes meant little unless there was 
adequate shore equipment to load and unload rapidly or the vessels 
were equipped with special heavy machinery to load and unload 
themselves. 

Beginning in 1923, we sought to recapture the traffic in general com- 
modities and packaged freight which we had previously enjoyed. Five 
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small vessels were purchased on the west coast and others were char- 
tered, bringing our fleet to 15 vessels. Terminal arrangements were 
made at various Great Lakes ports as far east as Ogdensburg, N. Y. 
Agreements were made with rail carriers to interchange freight at 
terminal points. On the whole, this venture srospered i in its initial 
stages. Merchandisers in the Midwest aineluiae packaged goods 
from New England mills and manufacturers on the eastern seaboard, 
and shipped via rail to our terminals from whence we loaded and 
delivered the merchandise to midwestern consumers. When unloaded 
at western ports, we had return cargo in the form of grain, sugar, 
and lumber for the East. After 3 years of operation, this traffic dis- 
appeared. The rail carriers enlarged their concepts to include through 
transportation on a transcontinental scale by means of what the 
Supreme Court referred to as, “The manipulation of rates.” The rail 

carriers raised the short haul rate from eastern mills to our terminals 
and lowered the through rail rate. Our westbound traffic came to a 
halt and the traffic which we had previously carried them moved by 

‘ail to western destinations, 

Profits from our operation diminished rapidly. Chartered vessels 
were turned back to their owners and others were sold or converted to 
different uses. An effort was made through the Interstate Commerce 
Commission and the Federal courts to obtain relief, but due to the 
large number of rail rate cases moving through the Commission and 
the large volume of litigation in the courts, several years passed by 
before we could obtain a hearimg. By that time, our resources were 

fairly well exhausted and it was necessary to engage our remaining 
vessels in other traffic. As might have been expected, as soon as water 
competition was effectively removed, rail rates increased abruptly. 

Beginning in 1929, we began, over a 4-year period, converting sev- 
eral of our vessels for special trades on the Great Lakes. The con- 
version involved among other things the installation of heavy machin- 
ery for loading and unloading cargo rapidly from either dock or 
alisnad cars. Several other operators of Great Lakes vessels also 
embarked on similar programs, moving approximately 3 million tons 
annually on the Great Lakes waterway of commodities subject to regu- 
lation by the Interstate Commerce Commission. Our vessels in these 
trades operated profitably in competition with the rail carriers until 
1940, when they were requisitioned by the War Shipping Adminis- 
tration for war service on tidewater. 

During the 5-year period of the second war, there remained in our 
fleet no vessels able to participate in common carrier traffic. Restric- 
tions on commercial giobatidiia prohibited new construction for the 
common carrier trades on the Great Lakes. Immediately following 
the war, the effects of price and currency inflation incre: ased the cost 
of vessel construction on the lakes twofold from its 1939 level. 
Building or conversions costs in Great Lakes yards today represent 
a fourfold increase over 1939 costs. Notwithstanding the effects of 
inflation on our financial reserves or the effect of high taxes on our 
income, our company is most anxious to improve our position as a 
common carrier on the Great Lakes and to finance with out own 
means the construction or conversion of vessels for the common carrier 
trades. The single important deterrent our our plans is the policy 
of the Interstate Commerce Commission in granting the railroads 
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relief from the long-haul, short-haul provisions of the Interstate 
Commerce Act, by which the rail carriers are permitted to reduce rates 
by unreasonable amounts. In granting this relief to the rail carriers, 
it is necessary for them only to show that the possibility of water 
competition exists for them to obtain a reduction in rate. Since the 
last war, so assiduously have the rail carriers pursued this policy that 
they have frequently obtained rate reductions on traffic on which it 
was impossible for water carriers to compete. 

In granting rate reductions to the railroads, the Interstate Commerce 
Commission apparently does not concern itself as to whether the rates 
adequately compensate the rail carriers for their service, nor does 
the Commission concern itself as to whether such rates may or may 
not be discriminatory as between shippers or in the public interest. 
Our company would be foolish indeed if we were to invest our capital 
in providing additional ships to supplement our existing service, no 
matter how badly these ships may he needed to provide the service, 
unless we are entitled to some protection under the existing laws. It 
is our deep feeling that the administration of the existing transporta- 
tion laws in the counfry needs tightening up instead of new legisla- 
tion, removing the various carriers from regulation. It is impossible 
for us to compete with rail carriers if they are permitted by law to 
reduce their rates when competing with us and compensate for these 
reductions by increasing rates where there is no water competition. 
Although we are pressed by the shipping public to increase our service, 
we do not feel that it is prudent to do so until both the Congress and 
the regulatory bodies within the Federal Government clarify the rela- 
tive position and relationship of all common carriers, and we can rely 
on the intent of Congress being carried out for the protection of each 
carrier against unfair competition. 

Mr. Harris. I thank you very much, Mr. Sullivan. I wonder if 
you would care to comment further on the last part of your last 
statement, 

* * * until both the Congress and the regulatory bodies within the Federal 
Government clarify the relative position and relationship of all common 
carriers * * *” 

[ just wonder what you have in mind in that statement. 

Mr. Sutiivan. Specifically, Mr. Harris, our relation with the rail- 
ways, who are our main competitors in the transportation of regulated 
commodities. I perhaps should not have said “all,” because the truck- 
ers do not compete with us except to a very, very limited extent, and 
of course we have no competition either from the river operators. 

Mr. Harris. Do you have in mind, for instance, that the share of 
traffic be determined by the regulatory authority under congressional 

olicy ? 

r Mr. Suttrvan. I am not a lawyer, Mr. Harris. However, I think 
what Mr. Eisenhart, who will follow me, has to say will help clarify 
this last sentence in my statement. As an example, we have a very 
good customer in the Detroit area who is a small steel manufacturer. 
He is anxious to open a warehouse in Chicago and to rely entirely on 
water transportation. He has water facilities at this plant where he 
can load vessels with his products and bring them into the Chicago 
area. It would require us to build or reconstruct at least one more 
vessel to take care of the servicing of his proposed warehouse. 
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We have explained to him that if we go to this expense and he goes 
to the expense of erecting this shoreside warehouse at Detroit, we 
are not so sure but what one of the railroads servicing that area would 
ask for relief from the Commission and get a reduction in the rail 
rate and undercut the movement and put him in a bad position with 
his competitors in the area. 

Mr. Harris. It struck me as a very interesting statement and I was 
just wondering what you meant by it. I w ould welcome any further 
expansion on the statement. 

r. SuLtivan. Let’s add this other thought: The interchange of 
freight as between rail and water if we could obtain joint rates with 
the railroads on grain, and grain products, and so forth, just to decide 
where one of us ends off and the other takes up. 

Mr. Harris. The interesting thing about it and the reason I asked 
a moment ago, is whether you thought that regulatory agencies should 
determine who should carr y what traffic. If it means that, it seems 
to be a rather far-reaching proposal. 

Mr. Sutiivan. No; it is not who carries what; but whether they are 
allowed to engage in cutthroat competition with each other. 

Mr. Harris. Very well. Thank you very much. 

Mr. Eisenhart. 


STATEMENT OF JOHN H. EISENHART, JR., COUNSEL, THE GREAT 
LAKES SHIP OWNERS ASSOCIATION 


Mr. Eisennart. Mr. Chairman, my name is John H. Eisenhart, 
Jr. I am and have been for the past several years counsel for the 
Great Lakes Ship Owners Association, on whose behalf I wish to 
make this statement. I am also general counsel for the American 
Waterways Operators, Inc., the national association of small-vessel 
operators, which group has been ably represented before your com- 
mittee by its president, Mr. Chester C: Thompson. The Great Lakes 
Ship Owners Association is comprised entirely of common carriers 
by water which have been certificated by the Interstate Commerce 
Commission for the transportation of commodities generally through- 
out the Great Lakes. 

If you would permit, Mr. Chairman, at this point I would try to 
answer your question to Mr. Sullivan. In connection with his state- 
ment to which you referred, as to the administration of the existing 
transportation laws both by the administrative agency and in turn 
by the Congress, I touch on that a little more fully later, but briefly, 
it is not our position that an actual allocation of traffic should be made 
either by the administrative agency or the Congress. However, on 
the other hand, we feel that the ‘administrative e agency ould 
advocate the Congress, too—should clarify, first, the policy of the pres- 
ent act and bend it in the direction in which it was first directed in 
1940 and second, insofar as the Commission is concerned particularly, 
to firm their ratemaking policies in such a way that we in the water- 
carrier industry know what we have to confront. We swing a pendu- 
lum in this competitive field from having to meet railroad rates which 
in many instances are substantially below the so-called out-of-pocket 
costs of the railroads to the other extreme, where the railroad rates 
are three or four hundred times the fully ‘distributed costs. I will 
document that subsequently. 
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I know of no product in the United States—and transportation 
service is a product—that is sold on that kind of a basis and I think 
that is what Mr. Sullivan had in mind, sir. 

It was my intention originally to cover in great detail the bills here 
under consideration, with particular emphasis on those sections which, 
if enacted into law, would most adversely affect the welfare of the 
members of the Great Lakes Ship Owners Association. As a matter 
of fact, the membership believes that many of the provisions of these 
bills would, if enacted, bring about a discontinuance of the service now 
offered by these carriers. Since the preparation of the original draft 
of my statement, several factors have intervened which have some- 
what changed my presentation. The first of these was the statement 
by Mr. Jervis Langdon, Jr., on behalf of the railroad industry. At 
the first reading of Mr. Langdon’s statement, it appeared that the 
railroads had entirely abandoned H. R. 6141 and were suggesting in 
lieu thereof the enactment of three apparently simple “shall nots” 
and an innocuous-appearing amendment to section 4 of the Interstate 
Commerce Act (H. R 6208). A rereading of Mr. Langdon’s state- 
ment, however, shows clearly that I was mistaken. This gentleman 
referred at length to the statement made by the late Mr. Carter Fort 
before this committee in September of 1955, on the Presidential Ad- 
visory Committee Report on Transportation Policy and Organiza- 
tion. This, as you know, is the organic work from which has sprung 
H. R. 6141 and 6142. A thorough reading of Mr. Langdon’s statement 
shows he reiterates the position taken by Mr. Fort in September of last 

ear and readopts the position taken by the railroads at that time. 
He suggests, however, that the situation might be cured insofar as 
the railroads are concerned, probably temporarily, by the simple 
expedient of amending the Interstate Commerce Act by adding the 
now well-known three “shall nots” and appending thereto H. R. 6208. 

The second intervening factor is the announcement by the chairman 
of this committee about 2 weeks ago that because of the fact that the 
instant hearings had consumed such a large amount of the committee’s 
time, and since many other most-important matters had to be con- 
sidered by the committee before adjournment this season, it would be 
necessary to terminate the hearings at the close of business on June 15, 
1956. In view of the large number of witnesses then scheduled to ap- 
pear, it was obvious that curtailment would have to be made by all 
parties to bring about the result desired by the chairman. In view 
of the railroad position, I feel it necessary to present a full statement on 
this subject to the committee. Also, I believe it necessary to have 
officials of the common water carriers operating on the Great Lakes 
present statements in order to place on the record practical operating 
conditions including competitive conditions, which the industry is 
forced to meet now, and those which it can be expected they will have to 
meet if H. R. 4161 is enacted, or in the alternative, if H. R. 6208 and 
the three “shall nots” become law. 

I am most appreciative, therefore, of the opportunity given to Mr. 
Sullivan and myself to appear before this committee to present orally 
the views of the industry, I would like at this time to ask permission, 
as I mentioned this morning, to file two additional industry statements 
at a later date and also to augment by another late-filed statement the 
abbreviated statement I am now about to give. 
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The committee has heard Mr. Arthur Sullivan, president of the 
Gartland Steamship Co., briefly outline the views of the industry. 
It will be my purpose to deal with the more technical features of the 
legislation. Before proceeding to this, it might be of some interest 
for the record for me to outline briefly my personal experience in the 
field of regulation. In 1934 I became a junior examiner for the United 
States Shipping Board and continued with its successor organizations 
as a trial examiner, administering the regulatory statutes then ap- 

licable to carriers by water until the enactment of part III of the 
nterstate Commerce Act, at which time I transferred to the Inter- 
state Commerce Commission as a trial examiner. Subsequently, I 
became Transportation Counsel of OPA, in which capacity I set up 
a rather extensive Transportation Division for Leon Henderson, the 
first Administrator of that agency. Subsequently, durin World 
War II, I became assistant to the late Hon. Joseph B. Eastman, 
at that time Director of the Office of Defense Transportation. In 
addition, I have done a great deal of research work in regulation, hav- 
ing written several articles and books on the subject. In short, I have 
been en d in this business as my principal livelihood for some 22 
ears. T hove, somewhat like Mr. Snadeim, spent my life in regu- 
ation. 

I have heard it said at several of the sessions of this committee that 
many of the statements in connection with the bills have been cumu- 
lative. While it is true that this type of thing makes for a voluminous 
and sometimes cumbersome record, it is by the same token most per- 
suasive. Leaning on the old adage that where there is so much smoke 
there must be fire, it has become apparent, I think, that there is 
something drastically wrong with the bills here under consideration, 
since practically everyone appearing has been opposed to them in whole 
or in part. 

This committee has heard from outstanding men in the field of 
transportation. Each of them has presented different though in many 
cases overlapping thoughts as to the impact of the bills on their par- 
ticular industries. While many of the adverse effects they have de- 
scribed would fall upon the common water carrier industry on the 
Great Lakes, it is felt that the industry I represent has additional 
problems. It is these that I wish to emphasize, but before doing so 
permit me to lay a brief foundation. 

The hearings now being conducted, and those which were con- 
ducted by this committee in September of last year on the Cabinet 
committee report, all stem, of course, from that report, which in 
turn came about as a result of railroad agitation to do something for 
the sorry plight of that industry. To say that the railroad industry is 
in a sorry condition is not a fact. Therefore, the fundamental premise 
is an error and naturally the conceptions that arise therefrom must 
be fraught with such error. The Cabinet committee report in the 
first instance centers around the change in transportation policy and 
recommends that Federal regulation be changed from control by the 
Government, to free enterprise. The term used throughout the report 
and which you have heard here “ad nauseam” is dynamic competition. 
The Interstate Commerce Commission has come up with the best 
translation of this phrase that I have heard. Its report to you on 
H. R. 6141 suggests that this bill will return transportation in this 
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country to the law of the jungle. I would like to go one step further 
with this. It is in fact an invitation to the railroad industry to use 
its still present economic monopoly to throttle its competitors. 

I might say, parenthetically, that the people I represent are opposed 
to the bill in toto. 

The Cabinet committee premises its recommendation on the theory 
that railroad monopoly has now disappeared because they find that 
today the field is highly competitive due to the existence of trucks, 
buses, airlines, and water carriers. This is only a half-truth and like 
such things is really more dangerous than an outright error. It is 
true these other forms of transportation exist, but economically they 
could not last 6 months in an all-out rate war with our powerful 
friends in the railroad business. In short, the effectiveness of the “old” 
railroad monopoly still exists. Only the form has changed. Now it is 
basically economic. 

I don’t think there has been a single instance where the railroads 
have gone out to make an “honest effort” to eliminate us by competi- 
tive rate reductions that they have been unsuccessful. Curtailment or 
elimination of water-carrier service has followed railroad rate reduc- 
tions as night follows day. 

Mr. Wildman presented certain statistics to you which showed 
without any question that under present regulation the rail carriers 
were doing better than good. Specifically, his batting average on 
protests prior to last fall was 50 percent. Since that time, or coinci- 
dental with the rise to prominence of the Cabinet committee report 
and the legislation here under consideration, his protest batting aver- 
age fell to about 16 percent. This simply means that his people were 
able to get to bat, that is, even be heard, in about only 16 percent of 
the reduced rail rate cases. While he wasn’t able to give you the out- 
come of the 16 percent since many of the matters are still pending, based 
on experience only about half, or roughly 8 percent of the railroad 
rate reductions would be disallowed and then generally not in toto. 

What has been the experience on the Great Lakes? In the last 
6 months, about 15 protests have been filed against competitive rail- 
rate reductions, allegedly to meet water competition on the Great 
Lakes. These I have personally filed. Most of these reductions were 
not to meet competition, as I shall demonstrate specifically in a mo- 
ment, but were to drive water carriers out of existence. The astound- 
ing thing is that not one of these reductions was suspended. As a 
result the water carriers have lost the traffic. Prior to last fall the 
average number of suspensions granted, in terms of the protests 
filed on the Great Lakes, was about 50 percent and in about 25 percent 
of these cases the suspended rates were found unlawful in whole or 
in part. The experience of the water-carrier industry throughout 
the Nation seems therefore to be cut according to the same pattern. 
As you can see, my batting average of late has been substantially 
below Mr. Wildman’s lately. I cannot explain this phenomenon. The 
fact remains that for a water carrier to obtain a suspension of a 
competitive rail reduction from the Suspension Board of the Inter- 
state Commerce Commission seems to be an extremely difficult if not 
impossible job, even under the present law as now administered. 
In view of this fact I don’t understand the railroads’ position with 
respect to their requiring more “managerial discretion” and less 
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regulation, which I understand is the purport of this bill from their 
standpoint. It seems to me that any less regulation would be no 
regulation. The simple truth of the matter seems to be that the rail- 
roads are asking this Congress to direct the Commission, by means 
of this legislation, to guarantee the railroads a complete monopoly. 
When this comes about—and I hope it doesn’t—the water-carrier 
interests which I represent will very quickly cease to exist. They will 
then be in no position to aid the country in the event of another 
national emergency or in a war state, a task which they so ably per- 
formed in World War II, as mentioned by Mr. Sullivan. 

As typical of what I am talking about, let me briefly detail for you 
the facts in an actual situation. There is and has been for some 
time a substantial movement of “skelp”—I found out that skelp is 
sheet steel and used for the rolling of pipe—from Youngstown, Ohio, 
and Trenton, and Detroit, Mich., to Welland, Ontario. This has in 
the past moved via rail-water from Youngstown, and water direct 
from Trenton and Detroit. In the case of the Youngstown movement, 
it was rail to Cleveland and vessel beyond. The rail lines, however, 
decided to eliminate the water carriers so they made a 25-percent re- 
duction in their rail rate direct from Youngstown to Welland. At 
the same time they held their proportional rate, which is used in 
connection with transshipment by water, on the old basis. Also 
at the same time they had in effect two other rates from Youngstown 
to Cleveland. The reduction in the through rate was protested and 
the Commission refused to suspend. When the reduced rail rate 
went in the water carriers lost the tonnage and the rate situation was 
precisely this: 

All-rail rate, Youngstown to Welland 
Proportional rate, Youngstown to Cleveland, for use in connection with 


Interstate rate from Youngstown to Cleveland, not usable via water 

ec cet pees ah is ware ease Ee ee aire re ee aaa 3. 02 
Intrastate rate, not usable via water carriers, Youngstown to Cleveland__ 2.76 

In short, the railroads had the water carriers completely boxed and, 
contrary to usual ratemaking practices, had a proportional rate ap- 
proximately 35 percent higher than the local rate. Despite this, the 
Commission did not suspend or even investigate. Subsequently, in 
April of this year the rail carriers proposed a reduction in the skelp 
rate from Trenton and Detroit, Mich., to Welland, thus spreading their 
competitive rate structure, which incidentally is the pattern usually 
followed by the rail lines. In this case the rate from Detroit was re- 
duced from $10.05 to $3.26, or a reduction of $6.79—approximately 70 
percent. In the case of Trenton, the rate was reduced from $12.56 to 
$3.46, a reduction of $9.10 or in the neighborhood of 75 percent. What 
were the water carriers costs at this time ? 

From Youngstown to Welland via the rail-water route, the charges 
were $6.88, which was 25 cents a ton above the reduced all-rail rate. 
In the case of Trenton the water costs were $4.09 a ton, and from 
Detroit $4.88 a ton. Therefore, in each of these instances the reduced 
rail rate which the Suspension Board refused to suspend, even though 
protests were filed in each instance, was substantially below the water 
costs. How much more managerial discretion is possible? How could 
a rate reduction be more destructive ? 
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As to how much freedom the rail carriers now enjoy, so far as man- 
agerial discretion is concerned, can be more fully appreciated by look- 
ing at a speech made by one of the Commissioners. Commissioner 
Owen Clarke, speaking in Lancaster, Pa., on March 12, 1956, on the 
Cabinet Committee report, specifically referred to the tariff filing 
situation in the Commission and set forth certain figures in connection 
therewith, detailing the action taken by the Commission with respect 
thereto. He stated that during the year ended October 31, 1955, there 
were filed with the Commission 148,654 new or changed rates, fares, or 
charges, 98 percent of which tariffs became effective without suspen- 
sion. Commisisoner Clarke then pointed out that during the same 
period a total of 1,421 applications were filed, seeking relief from the 
fourth section of the Interstate Commerce Act. Of these, 1,235 were 
granted automatically, and he concluded with stating that with respect 
to these applications only 18 formal reports were issued, the remainder 
being considered without formal pleadings. To me this is the utopia 
of managerial discretion. 

I might add there, Mr. Chairman, that most people do not under- 
stand the rate situation at the Commission. As a matter of fact, rates 
are filed and nothing is done with the tariffs except that they are 
examined by a tariff examiner for the purpose of seeing if they comply 
with the technical rules as to the form of the tariff, “ope designation, 
tariff numbers, and so forth. They are immediately passed to the file 
unless somebody digs them out, so those rates are not necessarily 
blessed by anybody. They are purely railroad-created competitive 
rates as a result of the exercise of the rail’s own managerial discretion. 
The Commission does not interfere one bit. 

In the transmitting memorandum from the Commission to the Con- 
gress in connection with H. R. 6141, the Commission said: 

It seems appropriate to emphasize what we have already suggested, that in 
the main the indicated objectives of the advisory committee may be effectuated 
within the framework of the present statutes. 

I am not exactly clear as to what the Commission meant by this state- 
ment but from what I have just said I believe it could be reasonably 
interpreted to mean that they can probably take care of the railroad 
complaints about restrictions on their “managerial discretion” under 
the terms of the present law. If this is so and it is to be carried out 
as I have indicated, then what happens to the water carriers? 

Now what is there to say about FL R. 6141 itself? The first item 
to consider is the proposed policy. This, to my way of thinking, is 
nothing more than a disjointed collection of words, without epigeest 
impossible to interpret. The first paragraph of the section is a well- 
meant and nicely phrased statement of intention. Difficulty is en- 
countered, however, when one tries to work out the balance of the 
policy. Paragraph 2 states that its primary purpose is to promote 
full competition—translation, “dynamic competition,” “law of the 
Jungle,” or, as I have said, give the railroads back their compete mo- 
nopoly. 

Of more significance is the fact that this part of the policy is with- 
out definite standards. Consequently, any decision rendered by the 
Commission on the basis of this section must surely fall when tested 
by the courts. Furthermore, there is absolutely no connection, and 
there can be none, between “full competition” and the encouragement 
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of technical innovations and development of new rate and service 
techniques. Under the present law, and despite the railroad cut-rate 
program, the water carriers have made substantial progress in tech- 
nical innovations, have increased operating and managerial efficiency 
and have gone all out to retail traffic. whenever possible, and to solicit 
new traffic to replace that lost to the railroads as the result of the rate 
reductions which I have mentioned. But can the same be said for 
the railroads? Hardly. Yes; they have dieselized and have effected 
some economies, but actually have they done very much to benefit the 
shipper and in turn the American public? Underlying their entire 
philosophy is the same technique which history shows they have used 
from time immemorial]; that is, charge what the traffic will bear. That 
the water carriers have relied upon service and not rate cutting is 
indicated from the fact that I cannot cite you one instance where water 
carriers have initiated competitive rate reductions. 

As to the proposed policy, then, it is my feeling it cannot be sup- 
ported from a = standpoint. I hope to be able to document more 
specifically my thoughts on this matter if the committee permits me 
to file a later statement. It would be appropriate here, I believe, to 
make a short inquiry concerning the present policy. 

The present policy came into existence, of course, with the Trans- 
portation Act of 1940 which, for the first time, vested jurisdiction in 
the Commission over water carriers generally. Previously some 
amount of regulation had been exercised oe the Maritime Commission, 


though it was very limited. Your record is fully documented with the 
legislative history of the 1940 policy. Mr. Harry Ames covered this 
most thoroughly, and I will dwell on it no further. But the question 


is, what about its administration? The Interstate Commerce Commis- 
sion, long prior to the time it had jurisdiction over water carriers, rea- 
lized that they had the problem of adjudicating competitive rate tech- 
niques between the various forms of transportation. Even prior to the 
enactment of section 500 of the act of 1920, the Commission followed 
through on what it then considered its duty to protect water carriers. 
This Tuty concept was strengthened in 1920, and it was hoped by leg- 
islators and those who live in the water-carrier field that it would be 
further strengthened by the 1940 policy. The 1940 policy has helped 
some but leaves much to be desired. It is my feeling that the present 
poe needs strengthening in the direction in which it was turned in 
1940. 

The legislators who were members of the committees of Congress 
at the time S. 2009 was being considered—the bill which later became 
part IIT of the Interstate Commerce Act—realized the problem and 
fully endeavored to minimize the dangers which they could foresee. 
However, experience is the only thing that in the final analysis is the 
true test. Unfortunately, World War II came along, and emergency 
legislation took over the field of transportation. Thus it was not 
until probably 1946 or 1947 that any real experience could be had with 
the policy. This was the beginning of the era of the return to normal 
competitive conditions. This was not complete, however, because of 
the Korean emergency, and so this policy has not really been tested 
until the last few years. 

Starting with one of the landmark cases, namely, the Mechling case, 
the Commission has had before it specifically the question of how far 
it should go in fostering and maintaining the various forms of trans- 
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ortation. In this case, subsequently in the James McWilliams Blue 
Line case, and most recently in the Dixie Carriers case, the Supreme 
Court has overruled the Commission mainly because the Commission 
has not gone far enough in administering the policy to afford neces- 
sary protection to the water-carrier industry so as to foster the devel- 
opment of sound economic transportation in the United States. Is 
the Commission remiss, then, in that it does not fully carry out its 
duties under the present policy? No; I don’t think that is the answer. 
This policy was adopted without too much experience in water-carrier 
regulation on the part of industry, the Commission, or the Congress. 
Therefore, it was necessarily enacted cautiously and not too definitely. 
The standards in the policy and in the substantive sections of part III 
of the present act were not too well defined. Such a policy and such a 
law is hard to administer, and of necessity the Commission must pro- 
ceed cautiously. Now that the Commission, the various segments of 
the transportation industry, and the Congress have had several years’ 
experience with the present law, and have had the benefit of several 
interpretive Supreme Court decisions, it would seem that the weak- 
nesses could now be cured. If, therefore, anything is to be done legis- 
latively, the policy, the suspension power, and the rate powers of the 
Commission should be more positive, and the Commission should be 
directed specifically to act affirmatively to foster sound economic 
transportation, leaving, of course, to the Commission a reasonable 
exercise of administrative discretion. 

With respect to the substitution of “minimum or maximum rate 
power” for “minimum and maximum or actual rate power” in the 
present bill, suffice it to say that “minimum or maximum” rate power 
existed in the Shipping Act of 1916. This was administered by the 
Shipping Board and its successors, but without any real benefit to 
anyone. When a regulatory body such as the Commission is unable 
to fix an actual rate and can only fix the extremes, particularly where, 
as here, definite standards are not fixed, it is an absolutely useless 
thing. The space between the lower and upper floors is so great that 
the swing of the economic pendulum will quickly wipe out the weaker 
forms of transportation and practically overnight return the rail- 
roads to their monopolistic position. The Congress has already 
experimented with delegating “minimum or maximum” rate power 
for purposes of regulating transportation. As I have mentioned, 
this was in the Shipping Act of 1916, as amended, particularly sec- 
tion 18 thereof. The authority was exercised for a time in connection 
with transportation by water and it was found that it in no way 
accomplished its purpose. The act was subsequently amended and 
the Maritime Commission was given actual rate power. The entire 
subject has been considered at length in a well-reasoned decision of 
the United States Shipping Board Bureau, Department of Commerce, 
in /ntercoastal Investigation (1935, 1 USSBB 400). A reading of 
this decision is recommended. 

With respect to the suspension power, I merely wish to say that it 
is absolutely impossible to properly consider large-scale adjustments 
in rates—and they occur frequently these days—even in the 7-month 
period now allowed. To reduce this period, as proposed in the bill, 
would make it impossible to handle the cases pending on the Com- 
mission’s docket. Another objectionable feature here is the one which 
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places the burden of proof on competing forms of transportation when 
they are the protestants. The facts, which of necessity must be of 
record in order to enable the Commission to adjudicate intelligently 
a competitive rate adjustment, are without exception within the pecu- 
liar knowledge of the proponents of the adjustment. There is abso- 
lutely no way that a competitor can bring forward this evidence, so 
competitors under this proposed section would be denied even the 
occasional suspension now obtained. 

I next want to touch briefly on the so-called rule of rate making 
which under the proposed law is section 18 (present law, sec. 15 (a)). 
Here we find the three “shall nots” which are so earnestly sought by 
the railroads. As I have mentioned, it is my understanding that if 
these three “shall nots” were to be incorporated in a new bill and 
H. R. 6208 were enacted, the railroads would be satisfied. Frankly, 
I think they should be, as these three “shall nots” can effectively wipe 
out any competitor the moment the rail lines will it. If these three 
“shall nots” in section 8 as proposed were enacted without any 
changes in the rest of the act, it would create an insurmountable 
administrative task. The section as then written could not by any 
stretch of the imagination be interpreted in terms of the present 
policy. In short, you cannot foster and build up a system of trans- 
portation by all forms as the policy would require, and at the same 
time pay no attention to the effect of the reductions made by one form 
of transportation on the rate or traflic of the other form. 

Considering then for a moment another alternative, namely, the 
enactment of H. R. 6141 as now proposed, we would find that the 
Yommission would be required, under congressional policy, to strive 
for “dynamic competition” in its administration of the substantive 
provisions of the act, that is, it should do whatever it can to return 
our transportation system to the “law of the jungle” and, of course, 
finally, to railroad monopoly. Then, as will be discussed in a moment, 
if the elimination from the fourth section of the words “reasonably 
compensatory” is accomplished, the net result will be that the water- 
lines might just as well go out of business now if they can find anyone 
simple enough to accept their ships asa gift. 

I would now like to turn to H. R. 6208, as I feel it should be con- 
sidered at this point. I first want to say that it is by no means non- 
controversial, as I understand has been indicated by the railroads. 

I understand that Mr. Thompson has gone on record here as op- 
posing it, and I also understand that Mr. Harry Brown has opposed it, 
and perhaps others. 

This bill, in and of itself, even without the aid of the three “shall 
nots,” can go a long way in emasculating section 4 of the Interstate 
Commerce Act, which is probably the one section of the act that has 
done most to permit the water carriers to survive this long. 

I understand the Commission has forwarded H. R. 6208 to the 
Congress with a report that by eliminating the words “reasonably 
compensatory,” no substantive change will occur in the act since the 
rates that would be filed under section 4 would nevertheless be sub- 
jected to tests required by other sections such as section 1 and section 3. 

It is also my understanding that basically, according to the Com- 
mission, the bill is to conserve personnel and to minimize expense. I 
respectfully disagree with the Commission. 
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With respect to the “reasonably compensatory” feature, it is sufficient 
to say that no other section of the act contains this phrase, and while 
somewhat indefinite, the phrase has acquired some meaning under 
the Commission’s administration thereof and the rail carriers have 
been required to make a somewhat more plausible showing with respect 
to rates reduced under this section than on “backed-up reductions.’ 

If these words are eliminated, it is obivous that if and when a case 
requiring an interpretation of H. R. 6208 reaches the courts, the courts 
will follow the accepted doctrine that the Congress would not do a 
useless thing, and therefore, the elimination of these words from the 
section by the Congress must be accepted as an intent to change the 
present interpretation given to the section. 

Thus, the railroads will be relieved from making any substantial 
showing in connection with competitive fourth section rates, which is 
the unrestricted water carrier hashing license” they are asking for 
and which they now have in connection with rates tested by the Sus- 
pension Board for suspension material today under sections 1 and 3. 

With respect to the Commission’s transmittal memorandum as it 
treats the matter of tariff simplification, I say that this is a most de- 
sirable objective. But, will the bill really simplify tariffs and the 
Commission’s work in connection therewith? I submit it will not. 

The usual method now employed by the rail lines in filing rates under 
the fourth section is to file them through an agent who acts on behalf 
of all carriers, sometimes as many as 200 or more, who are parties to 
the tariff in which the proposed rates are contained. 

The agent accompanies the new tariff with an application setting 
forth the justification for the rate changes. Aggrieved parties may 
then protest. If the rates are suspended, then at the eae the 
railroads generally submit testimony through witnesses employed by 
several different rail lines. 

All rail carriers, parties to the affected tariffs, are made respondents 
by the Commission’s suspension order and a showing must be made on 
behalf of all of them, including the so-called short lines and the cir- 
cuitous lines. The railroads obviously do not like to do this for it 
generally puts into the record facts which do not in any way enhance 
their earning picture. 

What would happen under H. R. 6208, a mere simplification bill? 
Assuming there is no reduced rate in effect, then the short tariff rail 
line would come in by an agent or on its own, filing a tariff applicable 
only over its route, and also file simultaneously the same type of ap- 
plication as the group files today. 

Then if the rate is suspended, that line and that line alone would 
appear at the hearing and present evidence. Being the short line, 
it would, of course, be able to show the highest possible ton-mile and 
car-mile earnings and would, in effect, make the best showing for all 
railroads, even though the showing was not factual insofar as the 
circuitous routes are concerned. 

After that, each and every line may come in under this bill, filing 
a tariff and supporting the rate change as is required by the bill under 
the other sections of the act. 

Then each of these filings must be examined and the Commission 
must automatically grant fourth section relief. This new economic 
procedure could possibly require the Commission to issue 199 fourth 
section orders instead of 1. Where, then, is the economy ? 





TRANSPORTATION POLICY 1595 


Another operating difficulty is that in many instances today the rail 
lines when moving jointly on a fourth section matter use the so-called 
scale mile. These are mileage scales which have been determined by 
the Commission and they ole from a central origin point to a central 
destination point. 

This procedure is in common use. Under this bill, this system could 
not be used if the actual origin point of the commodity and the actual 
destination point of the commodity were other than the so-called basing 
points. Someone, and probably it would be the Commission’s staff, 
would upon receipt of — from an alleged short line between 
the two outside points, have to determine in some way whether that 
line was the actual short line. 

In addition to the procedural matters bearing on economy, there are 
also two substantive matters to be considered which make the bill 
objectionable to water carriers represented by me. 

he bill applies to carriers in part I and part III of the act, namely, 
rail carriers or water carriers. There is no restriction in the pro- 
vision as to what type of direct rate the circuitous rail lines can meet. 
For example, it is quite possible that a common carrier by water 
would have the direct route and, therefore, all rail lines could come 
in and automatically meet the water rate “on the nose” and all they 
would have to do would merely be to show that the rate proposed did 
not violate any other sections of the act. 

In short, under this situation our present protection found in the 
national transportation policy that reduced competitive rates cannot 
be destructive of water competition would be eliminated. The policy 
declaration is not “other provisions of this part or part III.” 

This use of the bill would entirely vitiate section 4 of the act and 
make the water carrier industry “sitting ducks.” It can be histor- 
ically documented that the railroads have continuously tried to “wash 
out” section 4 of the act in order to free their hands so as to enable 
them to wage all-out economic warfare. If this bill should be enacted 
into law it would appear that they have finally hit upon the answer. 

Finally, the proviso is objectionable for the simple reason that the 
circuitous lines seeking fourth-section relief are not restricted to meet- 
ing a direct fourth-section rate. It may be any direct rate. That is, 
the direct line may file a reduced rate to meet or eliminate water 
competition and in the usual course such filing would probably not 
be discovered except by one employing an expensive and continuous 
watching service. 

Once that rate is in the rail carriers operating over the circuitous 
routes could appear en masse and automatically receive fourth-section 
relief, thereby being in a position to “beat to death” any common 
carrier by water bold enough to try to survive. 

A member of the committee present this morning asked a question 
of Mr. Knudson concerning increased costs to the Commission of 
administration of a certain section that he was dealing with. I might 
say in connection with the administration of this bill, I feel that prob- 
ably another 100 employees would be necessary by the fourth section 
a - order to examine the tariffs that would be required under 
this bill. 

There remains now but one subject for me to cover before closing; 
that is, where have the water carriers which I represent been hurt 
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under the present law and, actually, what has been the effect of com- 
petitive rail-rate reductions on water carrier traffic? 

I will confine myself to two examples here but will detail numerous 
other examples in my supplemental statement. These two examples 
will cover the transportation of sulfur to Great Lakes ports from 
Texas and Louisiana origins and the transportation of pig iron in 
the Great Lakes region. 

In connection with these examples, the railroad complaint as to 
managerial discretion and the necessity of having the present bill 
enacted to give them more managerial discretion should be kept in 
mind. 

Both of these commodities are of substantial importance to the 
water carriers. I might mention in passing that as a direct result of 
competitive rail-rate “reductions permitted in the last several years, 
the water carriers on the Great Lakes have lost all commodities except 
sulfur, scrap iron, and iron and steel (finished and rough). Further, 

each of these items has been subject to railroad-rate attacks. 

The normal movement of sulfur 20 years ago was water vio ocean 
steamer to New York, then movement via barge » through the New York 
State Barge Canal, and then by Great Lakes steamer to the final des- 
tination. As a result of World War II, particularly the submarine 
activity off the gulf and east coasts, the traffic was rerouted and moved 
up the Mississippi River and then by lake steamer to Great Lakes 
destinations. To shorten this sulfur story, I will confine this state- 
ment to receipts at Cleveland, Ohio. 

In the middle of 1936, approximately June, the rail lines applied for 
and received fourth-section relief reducing the rate to Cleveland from 
$11.90 to $9. For the balance of the 1936 shipping season, the lake 
tonnage of sulfur remained practically constant at approximately 
95,000 tons, this for the reason that prior bookings for the season were 
made before the rail rates were reduced. 

With the opening of navigation in 1937, this tonnage immediately 
fell to 50,000 tons, and in 1938 it dropped ‘to 22,000 tons. The water 
lines then recovered some tonnage in 1939 by readjusting their rates 
downward. At the end of that year, the rail lines asked for and re- 
ceived another reduction, and practically overnight the water car- 
riers’ tonnage again dropped approximately 40 percent, the rail rate 
being reduced from the previous $9 rate to approximately $7.80. 

The rail rate remained reasonably constant through 1945. How- 
ever, there was very little tonnage, for the simple reason that during 
the war years sulfur was allocated and had to move as the Govern- 
ment directed. 

In 1946 the water carriers established joint through barge-vessel 
rates and the tonnage came back up again to 65,000 tons. From 1946 
to 1950 the rail rates gradually were increased as a result of general 
increases granted by the ICC, and the water-carrier tonnage returned 
to its normal 1936 figure of 95,000 tons. 

The rail lines at this point made an overall reduction in their rates 
again, despite the fact that they were at the same moment asking the 
Commission for about the fifth time in 3 years to give them another 
horizontal increase. The ICC again permitted reductions by the rail 
lines in the sulfur rates. 

Upon the filing of the new rates, prior to suspension, the water ton- 
nage immediately fell off back to 60,000 tons. When the decision of 
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the Commission came out, granting only part of the rail reduction, 
the water lines held their normal tonnage. Then when the rail lines 
decided to increase their rates again, the water carrier tonnage moved 
up to its high point of 115,000 tons. 

In 1953 the eastern railroads began a rate war among themselves 
from Ohio River points and there was a continual reduction made by 
one line against the other. Here again the tonnage fell approximately 
40,000 tons. So much for a cursory glance at the sulfur picture. 

Another commodity which is most important to the water carriers 
is pig iron. Asa matter of fact, they have only about 5 or 6 commodi- 
ties that are left for them to carry on the lakes. This pig-iron situation 
is most peculia 

The first bate in this picture came when the rail lines reduced the 
rates from Cleveland and Lorain, Ohio, to Worcester, Mass., to meet 
“out-of-pocket costs” of a shipper-owned vessel. 

Practically all this tonnage had been moving via the New York State 
Barge Canal, thence rail beyond, or by common carrier by water on 
the Great Lakes to Oswego and thence rail beyond. The rail lines, 
however, desirous of long-hauling themselves, reduced the rate from 
Cleveland direct through to W orcester from $10.30 to $7.54. The 
Oswego-Worcester rate was held at $6.27. 

In other words, to keep the water carriers out of business the rail- 
roads were willing to haul this commodity from Cleveland to Oswego, 
300 miles, for $1.37, but for the last 300 miles, Oswego to Worcester, 
where there wasn’t any water carrier, they demanded and received 
$6.27. 

It is also interesting to know that the principal rail lines operating 
out of Cleveland were the same lines that were operating out of 
Oswego, so they could easily confer with themselves and agree on a 
deal like this. 

The railroads based their right to make a rate low enough to meet 
the “out-of-pocket” costs of the shipper operating its own vessel on 
their so-called freedom of managerial discretion. The vessel here in 
question transported, as far as can be determined—and it is very 
accurate—but one cargo of approximately 5,000 tons of pig iron from 
Cleveland to Oswego from 1950 to date. 

The annual movement was established on the record by the rail 
carriers us 100,000 tons per year. Obviously, therefore, this ship was 
used merely as a weapon to ‘peat down rail carrier rates and eliminate 
the common carriers by water. In this instance, it was 100 percent 
effective. 

In passing, it might be mentioned that this vessel has been used on 
several occasions to accomplish the same result in different trades on 
the Great Lakes, and as late as June 8 of this year, that is, last week, 
the Suspension Board refused to suspend reduced rail rates in ingots 
where the justification was again this same vessel. 

This is typical of the latitude of the “managerial discretion” now 
exercised by the rail carriers without interference from the Com- 
mission. This being so, their complaint against the Commission on 
this score is incomprehensible. 

I want to close this statement by submitting to you the rest of the 
story on pig iron on the Great Lakes. This commodity i is, as I men- 
tioned, one of the most important to the water carriers, really one of 
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the few 4 or 5 commodities that they can still obtain today, but from 
the looks of things it will soon be numbered among the missing. 

In addition to the loss of the Worcester pig iron, the Great Lakes 
carriers lost two other substantial movements under the most astound- 
ing circumstances. 

There is a small foundry making silvery pig iron at Jackson, Ohio, 
a dry-land point. The pig iron all moves at the same rate, whether 
it is silvery or otherwise, and the only difference between silvery pig 
iron and regular pig iron is it has an additional ingredient in it. 

In 1954 or the latter part of 1953 the company producing this pig 
iron found itself a victim of a strike. During all the preceding years 
they had supplied a substantial amount of pig iron to consumers at 
Saginaw, Mich., by rail. They were able to do this despite the fact 
that their all-rail rates plus the f. o. b. price of the iron was higher 
than the delivered price of similar iron originating at other points. 

When the strike occurred, the consumer looked to other sources and 
the commodity began to move from Buffalo to Saginaw by water. The 
water rate from Buffalo was, of course, lower than the rail rate from 
Jackson, Ohio. When the strike was over the paneeete at Jackson 
appealed to the railroads to reduce their rate so that he could equalize 
against the water terminal at Buffalo. 

The request was turned down by the lines jointly, but subsequently 
a reduction was made by the O. & O. Railroad and the other lines went 
along with this reduction. 

Substantial protests against the reduction were filed, alleging, 
among other things, that to accord to a dry-land point an equalization 
of rail rates with water rates direct from a water point was contrary 
to the Interstate Commerce Act. 

Other allegations of unlawfulness were also made in the protest. 
Despite this, the Suspension Board refused to suspend and the rate 
became effective. Subsequently, Buffalo, the water point, requested 
the railroads to reduce their rate to reinstate the advantage they had 
had by water. The railroads agreed. 

Again protests were filed and for some unknown reason this rate 
was suspended. At the same time the Suspension Board refused to 
suspend the Jackson rate, a shipper of silvery pig iron at Keokuk, 
Towa, not in actual competition with the Jackson shipper, asked for 
and received a comparable reduction since he claimed that he was 
always related to Jackson. 

This rate was not suspended. At about the same time the rail 
carriers reduced the rate on all pig iron from Buffalo, Suspension 
Bridge, Niagara Falls, and Harriet, N. Y., to Detroit, Mich. This 
rate was reduced from about $7.14 to $4.30. 

The water carrier costs in this instance—and they were established 
of record—ran as high as $6,425 a ton. In this case, the water-carrier 
costs would vary depending upon the actual point of origin and the 
actual method of handling at the destination, Detroit. 

Briefly, then, here we see a very graphic instance of where the rail 
lines have reduced a rate on an important water carrier item, which 
item was moving in a general territory and, having been successful in 
the one stance, the indignity is spread immediately throughout the 
entire area. 

In the Detroit case, for instance, it was shown that in addition 
to the reductions specifically mentioned above, the railroads then 





TRANSPORTATION POLICY 1599 


had under consideration reductions in pig-iron rates from Cleve- 
land to Detroit, and Erie, Pa., to Detroit, and since that time several 
other pig-iron adjustments, all downward, have been before the Com- 
mission and several of them have become effective without suspension. 

It is clear, therefore, that if anything is done by this Congress 
legislatively to bless a situation of this kind—and this bill, H. R. 6141 
will sure do it—then water transportation of regulated commodities 
on the Great Lakes is a thing of the past. 

In short the situation is, as we see it, that this bill should not be re- 
ported favorably, but that if nothing is to be done legislatively, the 
present policy should be strengthened so the Commission would have 
more definite standards in order to build up a pauper transportation 
system of all forms. 

We feel there is room for all of us. However, transportation can- 
not flourish in this country based on a rate war, all-out economic 
struggle. The water carriers, the history shows, have disappeared 
when that happens. 

I appreciate your courtesy in permitting me to appear, Mr. Chair- 
—_ Thank you. If you have any questions, I will try to answer 
them. 

Mr. Harris. Thank you, Mr. Eisenhart. I would like to ask how 
many members there are of the Great Lakes Ship Owners Association ? 

Mr. Exsennart. There are eight members, sir. 

Mr. Harris. Eight members ¢ 

Mr. Ersennart. Yes, sir. Tomy knowledge, and Mr. Sullivan con- 
firms it, there are no other common carriers operating now on the 
Great Lakes. 

Mr. Harris. And to what extent are they regulated by the Inter- 
state Commerce Commission ? 

Mr. Ersennart. To the full extent as provided in part III of the 
Interstate Commerce Act. 

Mr. Harris. They, like the other water carriers, referred to as the 
small carriers, with reference to the bulk commodities are not 
regulated ? 

Mr. Ersennart. No, but I am very glad you brought that up. It is 
an interesting situation on the Great Lakes and it differs somewhat 
from your barge situation. 

I am familiar with both, sir. On the Great Lakes, in order to carry 
regulated commodities—and we might briefly specify them as iron and 
steel, pig iron, scrap, and sulfur is handled as regulated, and maybe 
one other 

Mr. Harris. You mean all of these you have named are regulated 
commodities ¢ 

Mr. E1senuart. Yes, sir. The carriers engaged in regulated trade 
have to equip their vessels with special equipment to handle these 
types of commodities. Ordinarily, the regulated vessels run from 
as low as 3,000 tons carrying capacity to as hight as 7,000 or 8,000. 

They have been converted into a condition where they have very 
large hatches, probably 40- or 50-foot hatches, and they have special 
booms on and they have cranes on them, all of which runs in the 
neighborhood—I think the last figure we put in a Commission case 
was $400,000 to convert one; or to build a new one, about $214 million. 

So they are not adapted for what you term “the bulk of trade,” 
which on the lakes is generally coal, grain, and iron ore. 
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When the carriers cannot get regulated commodities, and 1 com- 
pany comes to mind immediately that has 4 vessels tied up now doing 
nothing, they have a choice of tying up the vessels, as this company 
has done, or operating at a loss. 

They have two types of commodities, the regulated ones for which 
they are fitted, or they can shift them over to the bulk, but they are 
so small and the cost of operating them, and the type of personnel 
they have to keep aboard who are capable of operating this machinery 
and everything, is so expensive that they lose about $600 a day if 
they should be foolish enough to put them in the bulk trades. 

Mr. Harris. What are the bulk commodities? Coal, of course, is 
one of them. 

Mr. E1sennart. Coal, iron ore, grain, phosphate, and limestone. 

Mr. Harris. What distinguishes them from the sulfur and some of 
the other products you named # 

Mr. Ersenuart. I believe the point we are dri iving at can be answered 
like this: Physically, sulfur can be moved as either a regulated com- 
modity or as a bulk. It so happens that in handling on the Great 
Lakes, first, the sulfur moves on joint through rates ‘with the barge 
lines from point of origin—and there are 2 of them, 1 in Galveston 
and 1 in Port Sulphur, La.—when moving in the barge tow, moving 
in a so-called mixed tow. Ordinarily a common carrier comes up the 
river with 10, 12, or 14 barges, 10 or 12 of which might be sulfur and 
a couple of them steel. Since it is moving on a joint through rate, 
it stays regulated the whole trip. 

The second thing is that in handling sulfur on the Greak Lakes they 
have the special equipment, clam buckets and shells, and they handle 
it a little bit differently. But it is capable of being handled either 
way. 

Mr. Harrts. It is capable of being handled either way, but, under 
Commission rules, is it handled both ways? 

Mr. E1senuart. Yes. The Commission rules, of course, can go no 
further than the scope of the act, and that comes into play depending 
upon the carrier or carriers involved and how they transport them. It 
is the incidence of the physical handling. In other words, this could 
happen, and I think it will point up the difference. A full tow of 
sulfur could originate at Galv eston, and by a full tow I mean a tow- 
boat with 3 or 4 barges ahead of it, all of which are sulfur, nothing 
else. That moves to Chicago and is there transshipped into a common 
carrier by water on the Great Lakes and Somat in the hold of the 
vessel and taken to its final destination, Cleveland. 

That movement can be a bulk or unregulated movement. 

If, on the other hand, the sulfur is moving under a joint rate and a 
joint through-route proposition with a carrier who transports over 
any part of the journey a regulated commodity with the sulfur, then 
the sulfur is regulated, becomes regulated. 

Mr. Harris. May I also follow that with the additional inquiry: 
How many regulated water carriers are there other than your own 
association ? 

Mr. Ersennart. Do you mean on the Great Lakes or in the country 
generally ? 

Mr. Harrts. In the country generally. 

Mr. Etsennart. I think the only way you can answer that is to look 
at the Interstate Commerce Commission reports, and, if my memory 
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is correct, they have issued certificates and permits to something in 
the neighborhood of 1,100. 

However, in my experience with it, I would say that perhaps 400 
would be tops of those who are now operating. The others have ceased 
operation for one reason or another. As a matter of fact, I think 
there is pending—and perhaps it is before this committee; I do not 
know—a bill sponsored by the Interstate Commerce Commission au- 
thorizing it to withdraw from a carrier its operating right for nonuse 
under certain conditions. 

Mr. Harris. Yes. 

Mr. Ersennart. It is to meet that situation. A great many carriers 
by water received grandfather certificates or permits under the 1940 
act because of past performance and what they happened to be doing 
on a specified day in 1940. When the war came along, many of them 
went out of existence for one reason or another, and they have not 
reinstated their operation. 

Mr. Harris. How many of the so-called small, unregulated water 
carriers, most of whom are barges, I imagine, are there / 

Mr. E1sennarr. I would have to hazard a guess, and I do not think 
it would be very helpful. There are substantially more unregulated 
varriers, [ would think, than there are regulated. The relationship, 
percentagewise, I could not give you. 

Mr. Harris. I seem to recall that Mr. Wright, or one of the other 
witnesses this morning, had something to say about that. 

Mr. Ersennarr. My recollection of Mr. Wright’s testimony was to 
this effect, that there were 160 members of his organization, some of 
which were terminal operators, shippers, and so forth, and that a 
substantial number of those were in that category. 

And Mr. Thompson’s organization as a base, and they have 208 
carriers now, I believe, there are perhaps 160 of those, not all of whom 
are in Mr. Wright’s organization, who would be unregulated. I 
think the higher percentage is unregulated. 

But, Mr. Chairman, when you are talking about an unregulated 
transportation system of the water carriers, it must be kept in mind 
that there are several types of unregulated transportation by water 
coming under various sections of the act. I specifically refer to the 
fact that petroleum, for example, is exempt by name under conditions, 
namely, that it moves in barges certificated for operation pursuant to 
acts and regulations of the Coast Guard. So when you speak of un- 
regulated water carriers, and you seem to get this big picture, I think 
to get the picture in which you are interested you have to subtract 
from that those that are exempt for reasons other than the so-called 
bulk exemptions. 

Mr. Harris. With reference to your opposition to the Commission- 
sponsored bill, H. R. 6208, I have just obtained a copy of the justifi- 
cation which the Commission filed with their request for this proposed 
legislation. 

Mr. Ersennart. May I ask, is that the one dated May 3, 1955, sir? 

Mr. Harris. Yes. I am not sure that this statement of the Commis- 
sion has been included in the record. 

The Crerx. I just inquired about that, and we think it is, sir. But 
that is in the Printing Office now. 

Mr. Harris. I wish you would have that checked, to be sure that it 
is in there. If not, I want it to be included in the record along with 
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the report on the bill. I have a feeling that at the time we just had 
the letter and not the justification. 

I think the record would not be complete unless the Commission’s 
justification of its requested proposal was included with the letter. 
I just noticed that little matter a moment ago. 

(The letter referred to appears on p. 286.) 

Mr. Harris. In other words, on that particular poi you simply 
disagree with the Commission’s views altogether ? 

Mr. Ersennart. Mr. Chairman, I do, about 100 percent. 

However, I do not disagree with their objectives, and I do not dis- 
agree on the first page and part of the second page of their statement, 
where they refer to two cases that they just handled, which had the 
circuitous problem confronting them. 

That does give them a lot of concern. 

However, it has grown up as a matter of Commission policy that, a 
a general rule, they do not grant circuitous routes running over, let 
us say, 80 percent. But it is something that they have created them- 
selves. 

I think that the Commission felt, if they felt they had too much 
work within the circuitous route problem, they have it within their 
own hands to cure it under the present fourth section, or to cure it 
by amending the present act by a separate section which leaves the 
fourth section alone. 

You see, there are two things that are really bad about this, and 
that is taking out the words “reasonably compensatory.” They mean 


something. Really, a fourth-section rate is a great concession to a 
party seeking it. It is so difficult, and I found it so many times in 
trying cases, to convince a businessman that there is anything right 


about a fourth-section rate. 

I had a very, very large case in Minneapolis, involving molasses. 
Two or three of the farmers and small feed people up there pretty 
nearly created a riot when the thing came out on the record. They 
saw, daily, a railroad car go through their yards, two of them go 
through their property on the edge of it, and go a hundred miles 
beyond at about 25 cents a hundredweight, I think it was, under what 
they had to pay for their molasses. 

That is what the fourth section will let the railroads do. But they 
have to justify it. If you take out the requirement of the “reasonably 
compensatory” feature, then I do not know where we are going to 
end up. 

ei Ehsan According to the Commission report, the Transporta- 
tion Act of 1920 added what they referred to as two refinements; that 
is, reasonably compensatory and the so-called equidistant provision. 

Mr. Esennart. That is right. They are not concerned with here. 

Mr. Harris. The Commission says that both proved to be trouble- 
some. The equidistant provision was repealed in the Transportation 
Act of 1940, when the “reasonably compensatory” provision did not 
appear quite so objectionable by comparison. In retrospect, how- 
ever, it is now equally clear, the Commission said, that the carriers 
should not be required to secure our permission for the publication of 
rates over circuitous routes equivalent to the going rate over direct 
routes when, in their managerial discretion, such rates are necessary 
because of competitive factors. 
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That seems to be a rather interesting statement of the Commission 
on it. 

Mr. E1sennanrt. Yes, sir; it is interesting, but I cannot agree with 
it. Hereisasituation. It may be—and as I pointed out, it can be— 
for example, from New Orleans to Chicago, that the direct route, and, 
therefore, the direct-line rate, is via water carrier or barge line. A 
barge-line rate, f. i. o., which is from inbarge to inbarge, and does not 
include the terminaling charges, would in all instances be substantial 
below a railroad rate between the same termini which would cover all 
services. But, under this bill as it is now written, the competing rail 
lines could reduce to meet that water carrier f. i. o. rate. 

It means they are out of business. 

Mr. Harris. I am glad to have your emphasis on this point, because 
I do not recall that any other witnesses have made such an issue out 
of this particular provision. On the other hand, there have been a 
great many that have complained rather loudly about the circuitous 
requirements. 

Mr. E1sennart. I think something must be done about 

Mr. Harris. Excuse me. And particularly the Quaker Oats repre- 
sentative, and the representative of General Foods. 

Mr. Etsennart. I think the intention is all right. I do not quarrel 
about that. 

Mr. Harris. They seem to think that it was seriously interfering 
with their company business, that it was a real handicap to them. 
Here is what the Commission says about that, too: 


We wish to point out that under other sections of the act— 


and I suppose there they are referring to other provisions of the fourth 


section as well as other sections in the Interstate Commerce Act— 


the Commission is constantly seeking assurance that all rates subject to its juris- 
diction, including those published under section 4 are not unjust or unreasonable, 
unjustly discriminatory, nor unduly prejudicial. For this reason we do not be- 
lieve that the proposed amendment would detract substantially from our juris- 
diction but— 


and this is an interesting statement of the Commission— 


on the other hand allow us greater discretion in the administration of this section 
which should inure to the benefit of the carriers as well as the public. 

That is a pretty definite statement on the subject. 

Mr. Ersennart. I agree, it is very definite. But I think there is 
some confusion. Referring to the proponent that you mentioned, and 
I think it was Quaker Oats, I did not hear their testimony, but I think 
I can understand, perhaps, what they were referring to, and this hap- 
pens quite often. A group of carriers come in, 8 or 10 of them, perhaps, 
and ask for section 4 relief, of the direct lines and perhaps some cir- 
cuitous lines. A hearing is held, the rate is found justified, and goes in. 
But at the time, some other lines which were 60-percent circuitous or 
70-percent circuitous did not see fit to come in and do it. They were 
not interested in the traffic. But all of a sudden they are. 

Under that situation, under the present law, they would have to 
come in and start all over again. They could not be covered by sec- 
tion 4 relief given to the first group. That, I think, is what bothers 
the Quaker Sats people and I think that is what bothers the Com- 
mission. Something should be done, perhaps, to cure that. But this 
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bill goes further than that. This permits, and it can be used, the 2 
horrible examples I gave you, one of meeting the water carrier rates 
on the nose, and the other where a single group comes in, the absolute 
short line, and no other rail carrier comes in, they all sit back, and the 
other 150, or however many lines are interested over another 125 
routes do not apply, and they let the one who can make the best showing 
appear. 

For example, from New Orleans to Chicago, probably the IC is the 
direct line by rail, and they let the IC justify it. They probably 
could show ton-mile earnings of maybe 10 mills. But if they put the 
route of the Southern in there, through Atlanta and into Chicago, and 
there is a route that way, they would probably show earnings of 2 
mills, which would not be compensatory. 

Thus, the Commission could readily find that the rate for all would 
not be justified since they came in as a group. But under this pro- 
cedure, that could not happen to railroads. 

Mr. Harrts. I think they showed us a tariff one day several inches 
thick, which resulted from ‘the tariffs requirements for the publication 
of circuitous routes. They were complaining very bitterly about the 
difficulty of looking into all of them. You can find out how many 
complicated circuitous routes exist from Kansas City to Mobile Ala., 
and I[ have forgotten the exact illustration, but it is fantastic, frankly. 
We could hardly understand such a requirement. 

Mr. Etsennarrt. It is absolutely amazing and baffling. I have been 
in probably as many water carrier cases during the time I have been 
practicing as anyone. It is just incomprehensible. If you will per- 
mit me, I will give you one little example to take a second on the 
record, to show you what bad situation the tariffs are in. 

In the sulfur situation, which I talked about at length, along with 
the general case which broke in 1950, when the railroads were per- 
mitted to reduce the rates half way, it was set down for hearing with 
2 or 3 other cases, with one little complaint involving a rate to Min- 
neapolis, as I recollect. 

Tt was rather insignificant except to one little complainant. Every- 
body had gone home from the hearing. The railroads left one counsel 
there to kind of lock up, and so had the water carriers. The gentle- 
man who had made the complaint took the stand and made the state- 
ment that the railroads were trying to put in 42 cents to Detroit, and 
that we, the water carriers, were insisting that they maintain their rate 
of 48 cents, where, as a matter of fact, the rate was 41 cents and had 
been for 6 years. 

Well, absolute chaos resulted. Everyone went upstairs and got the 
books out that you referred to, and over the circuitous routes, back up 
through Chicago and coming back over to Detroit, here was a 41-cent 
rate. It does need fixing, but I do not think this will do it. 

Mr. Harris. Thank you very much. I appreciate your appearance 
today. 

Mr. Ersennart. I appreciate the opportunity, and thank you, sir. 

Mr. Harris. That concludes the witnesses scheduled to appear this 
afternoon. 

I have a statement from Mr. Kenneth C. Baker, president of J. D. 
Streett & Co., Inc., St. Louis, Mo. Mr. Baker requests permission that 
the statement be inserted into the record. That may be done. 

(Statement referred to follows :) 
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STATEMENT oF KENNETH C. BAKER, PRESIDENT OF J. D. STREETT & CO., INC., 
St. Louis, Mo. 


My name is Kenneth C. Baker. I am president of J. D. Streett & Co., Inc., 
of St. Louis, Mo., wholesale marketers and distributors of petroleum products. 
We xre an absolutely independent company and have been in business since 1884. 

Since the provisions of bill S. 1920 and bill H. R. 6141 are identical, our 
references herein are made to S. 1920. Our particular objections are to 
section 14, which would repeal the bulk commodity exemption, which appears 
in subsection (b) of section 303 of the Interstate Commerce Act (49 U. 8. C. A,, 
see. $02), and section 18 of S. 1920, which redefines “common carriers by water 
and contract carriers by water.” 

Gur objections to the proposed changes in these two sections are prompted 
by the fact that we have invested somewhat over $3 million in towboats and 
petroleum barges which operate on the Mississippi River inland waterway sys- 
tem. Our start in the transportation of refined petroleum products by barge 
was some 15 years ago and was occasioned of necessity. 3eing independent 
marketers and distributors of petroleum products, we found at that time that 
unless we could enjoy some cost advantages in 1 of the 3 ways open to such 
a company as our own, we would soon be eliminated from business by the 
pressure of lower cost competition. The three ways open to us were production 
of crude oil, refining, or transportation. Both production and refining were out 
of our financial reach. Pipeline transportation of petroleum products was 
also out of our reach, so that the only way left open to us was to transport our 
products by water. 

Our first movements of petroleum products by water were made by independent 
carriers. However, we soon found that in order to assure ourselves of the 
movement as and when needed, it would be necessary for us to purchase our 
own equipment. In doing this we encountered a further problem. In order 
to have sufficient equipment to meet our peak periods, we found that we had 
surplus equipment during other periods of the year. Petroleum products are 
consumed seasonably and as an example, in the spring of the year when farm- 
work is being done, consumption is substantially higher than at other periods 
of the year. It was not possible for us to charter other equipment during 
the peak season as it was also the peak season for other marketers and all 
available petroleum barging equipment was being worked to the limit. Our 
solution, therefore, was to acquire enough of our own equipment to meet the 
peak period and to move material for other companies during such periods 
as all of our equipment was not required in our own service. This arrangement 
has worked very satisfactorily over the years and has enabled us to remain 
in a strong competitive position and, in addition, has enable us to supply needed 
services to other distributors of petroleum products. It has also resulted in 
a saving to the consuming public. This saving is described in the following 
excerpt from one of our advertising pieces. 

The present system has worked well for many years and we do not believe that 
the removal of the bulk carrier provisions would return any worthwhile volume 
to the rails. A situation which the bulk carriers of petroleum on the Mississippi 
River system will probably soon have to face is the conversion of the Little Inch 
pipeline from natural gas to petroleum products. The Texas Eastern Transpor- 
tation Corp., owners and operators of the line, propose to carry refined petroleum 
products through this line from the gulf coast and intermediate points to the 
Pittsburgh area at Moundsville, W. Va. A takeoff terminal would be built at 
Cape Girardeau, Mo., where petroleum barges would be loaded for movement up 
the Mississippi River. The line parallels the north bank of the Ohio River for its 
entire length and spur takeoffs are contemplated for such points as Louisville, Ky., 
and Cincinnati, Ohio, and in addition the plans include the building of a pipeline 
from Seymour, Ind., to Chicago, Tl. It is doubtful that petroleum carriers will 
be able to compete costwise with this pipeline system but unless flexibility of 
rates is possible, their continued existence is doomed. While it is our under- 
standing that petroleum is not included at this time in the products that it is 
proposed be excluded from the bulk carrier exemption, we feel it is only reason- 
able to assume that it will be a short while before petroleum would be added to 
the list of products to be excluded. 

The constantly increasing demands of the unions operating on the river for 
higher wages and more time off is increasing the cost of water transportation 
materially and should further restrictions and regulations be imposed upon this 
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type of transportation, its future is indeed dim. We, therefore, earnestly request 
that the provisions of sections 13 and 14 of S. 1920, as proposed, not be approved 
by the committee. 


Mr. Harris. I have received a statement of Mr. D. G. Ward, chair- 
man of the legislative subcommittee of the Manufacturing Chemists’ 
Association traffic committee, and also a statement from Mr. Harry C. 
Burnett, traffic manager, Inland Navigation Co. Those two state- 
ments may also be included in the record. 

(Statements referred to follow :) 


STATEMENT OF D. G. Warp ON BEHALF OF THE MANUFACTURING CHEMISTS’ 
ASSOCIATION, INC. 


My name is Donald G. Ward. I am chairman of the legislative subcommittee 
of the Manufacturing Chemists’ Association traffic committee. I am empowered 
under authority of its board of directors to submit this statement on behalf of the 
association and to generally support this legislation with exceptions which, we 
believe, are required to maintain an efficient and economical transportation 
system under private ownership and operation adequate to serve the needs of 
commerce and national defense. 

The Manufacturing Chemists’ Association, Inc., is a nonprofit trade organiza- 
tion of chemical manufacturers, organized in 1872, whose member firms are re- 
sponsible for over 90 percent of the tonnage of all chemicals produced and trans- 
ported within the United States. By a very conservative estimate, its members 
have well over 800 plants located throughout the country with representation 
in almost every State. They have a Vital interest in all modes of transport, not 
only in connection with the assembly of raw materials used in their manufactur- 
ing processes, but also in the distribution of their manufactured products, 

The Manufacturing Chemists’ Association is basically in agreement with the 
fundamental principles outlined in the Cabinet Committee Report and supports 
these principles with the exception of sections 13 and 14 of H. R. 6141 which 
propose to repeal the dry bulk exemption and modify the definition of “common 
carrier by water” and “contract carrier by water.” 

The committee has been holding hearings on this legislation for a number of 
weeks and has heard many experts testify for and against the proposed legisia- 
tion. No doubt these witnesses have discussed the technicalities involved in this 
legislation in thorough detail. In order to conserve the time of this committee. 
I will not endeavor to review the technical details involved in the legislation but 
do want to bring to the committee’s attention several points of vital interest. 

I have made an extensive study of this question and have not found any support 
for the view that any general public interest would be served by extending regu- 
lations to water transportation of commodities moving in bulk. 

In excess of 500 million tons of bulk commodities are moving on the inland 
waterways with many additional millions of tons moving coastwise. This busi- 
ness was primarily developed under the present laws and without regulations. 
This economical water transportation is expected to expand materially within 
the next few years and has been and will continue to be a major factor in the 
chemical and other industries locating plants along and adjacent to our water- 
ways. The industrial development along the Mississippi, Ohio, Columbia, Hudson 
Rivers, and numerous other waterways, as Well as our coastal cities, has been 
because of the availability of this water transportation, the most important factor 
affecting the development of our cities, towns, and communities. This develop- 
ment could not possibly be assisted by extending regulation. The effect could 
only be detrimental to the economic development of our cities located along the 
seaboard as well as river valleys. 

A large proportion of bulk commodities moving by water are not suceptible to 
transportation by competing carriers with the result that we would retard the 
development of our water transportation without any great assistance to our 
regulated railroad and trucking industries. In fact, even the limited number of 
regulated common carrier barge lines who favor this legislation would not mate- 
rially benefit, as extension of regulations would tend to develop and encourage 
private barge operations by large industrial users of the inland waterways to the 
disadvantage of the for-hire carriers and small producers. 

The statement has been made in the past that users of waterway transportation 
favor this legislation. This is not correct. Organizations, such as the National 
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Industrial Traffic League, Transportation Association of America, Chamber of 
Commerce of the United States, and the association for which I am appearing, 
have all taken the position that public interest would not be served by extension 
of regulations. 

I wish to repeat that this legislation is neither in the public interest nor in the 
interest of national defense and should not become law. Thank you. 


Mr. Harris. I have various communications with reference to the 
subjects under consideration here—H. R. 6141, H. R. 6142, H. R. 
525, and related matters. They may be included in the record in con- 
nection with these various subjects. 

(The telegrams referred to follow :) 


PARKERSBURG, W. VA., June 12, 1956. 
Hon. Oren J. Harris, 
Chairman, Subcommittee of House Committee on Transportation and 
Communications, 
New House Office Building, Washington, D. C.: 


Had made arrangements to be present at the hearing, Wednesday, June 13, in 
hearing room 1334, New House Office Building, and voice our very strong oppo- 
sition to section 14 of H. R. 6141, which seeks to repeal the existmg dry bulk 
exemption. However, unforeseen business developments make it impossible 
for me to attend, so please place this telegram on the record as indicating our 
unqualified and vehement opposition to said section 14. 

ATLAS ToOwINe Co. 
A. V. Criss, 
President. 


NATIONAL RIVERS AND HARBORS CONGRESS, 
Washington 6, D. C., June 4, 1956. 
Hon. Oren Harris, 
Chairman, Transportation and Communications Subcommittee, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

DEAR Mr. CHAIRMAN: In connection with the hearings which your subcommit- 
tee is currently conducting on H. R. 6141, and other transportation bills which 
have been introduced to implement the recommendations of the Presidential 
Advisory Committee on Transport Policy, I enclose certified copies of 2 reso- 
lutions which were adopted by the 43d National Convention of the National Riv- 
ers and Harbors Congress on May 12, 1956. 

This convention was attended by 358 registered delegates from 43 States, 
Hawaii, Puerto Rico, the District of Columbia, and Colombia, South America, in 
addition to many others who did not register—guests, visitors, ete. These dele- 
gates were from all sections of the country, representing both legislative and 
executive branches of the Federal Government; State, city, county, and other 
local governmental agencies and interested groups; commercial, waterway, flood 
control, and reclamation associations; agricultural, labor, industrial, and trade 
organizations, and transportation interests; with memberships totaling several 
million. 

We believe this unanimous expression of representatives of such different in- 
terests and pursuits is strong evidence of the general sentiment of the people 
of the United States concerning the matters dealt with in the resolutions re- 
ferred to. 

The National Rivers and Harbors Congress is opposed to H. R. 6141 and par- 
ticularly opposed to those sections which, if enacted, would (a) diminish the 
powers of the Interstate Commerce Commission to restrain the destructive com- 
petitive practices of the railroads; (b) modify the national transportation policy 
by repeal of the clauses which read “to recognize and preserve the inherent ad- 
vantages of each mode of transportation; and (c) repeal the dry bulk exemp- 
tion (sec. 3083 (b) of the Transportation Act of 1940). 

The National Rivers and Harbors Congress, which is dedicated to the devel- 
opment of the Nation’s water resources, believes that water transportation is 
one of the many important benefits of this development; that this benefit is cur- 
rently being rendered to the public to a steadily increasing degree under present 
law; and that enactment of the proposed legislation your subcOmmittee is con- 
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sidering would not only inhibit the future growth of this transportation but 
could very well produce a drastic reduction in water traffic from its present 
levels. 

It is respectfully requested that this letter and the two resolutions enclosed 
entitled “The Cabinet Committee Bills’ and “Proposed Repeal of the Dry Bulk 
Exemption” be accepted as testimony and included in the printed record of your 
present hearings. 

Very truly yours, 
OVERTON BROOKS, 
Member of Congress and President, National Rivers and Harbors 
Congress. 


Tur CABINET COMMITTEE BILLS 


Where our national transportation policy of 1940 now recognizes and would 
preserve the inherent advantages of each means of transportation and foster 
sound economic conditions among the several carriers, the President’s Cabinet 
Committee on Transport Policy has recommended a change which would en- 
courage and promote full competition between modes of transportation subject 
only to certain vague provisions intended to prevent the charging of rates less 
than out-of-pocket cost. 

Our present system of regulation of railroads was designed for the purpose of 
restraining their practices of selective rate-cutting which in the past have been 
so successful in stifling competition by water carriers. Inland water for-hire 
transportation owes its very existence and its encouraging current growth to 
the fact that this system of regulation has at last become partially effective, 
We recognize that it is in the public interest to protect small carriers who ren- 
der efficient services from the destructive rate practices of large carriers 
who, by virtue of their size alone and regardless of efficiency, have historically 
been capable of putting their small competitors out of business unless a proper 
restraint is exerted by government. 

These transportation amendments, while purporting to reduce economie regu- 
lation of transportation, would do so only for the railroads and with respect 
to water transportation would actually increase the scope of regulation in such 
a way as to restrain competition. To place artificial restrictions upon water 
earriers while relaxing the restraints upon rail carriers will relegate inland 
water transportation to the field of private carriage where its benefits are limited 
to only those shippers large enough to afford their own fleets. 

We are impressed with the prosperity of the railroads and wish them con- 
tinued success. We recognize the need for maintaining an efficient and sound 
railroad system in the United States, but we are convinced that the proper 
method is to improve the outworn administrative and operating practices of the 
railroads and not to cripple their small competitors. Let Congress continue the 
policy of survival of the fittest in transportation and not be tempted to substi- 
tute survival of the biggest. 

CERTIFICATE 


I hereby certify that the foregoing resolution was unanimously adopted by 
the 43d National Convention of the National Rivers and Harbors Congress in 
Washington, D. C., on the 12th day of May 1956. 

WILLIAM H. Wepre, 
Erecutive Vice President, 


PrRoPosep REPEAL OF THE Dry BULK EXEMPTION 


Current efforts by special interests to induce Congress to impose Interstate 
Commerce Commission regulation upon the transportation of dry bulk materials 
on our waterways would have the effect of replacing free enterprise with a regu- 
lated cartel. On our waterways there are over 1,700 carriers, of whom roughly 
1,000 are contract carriers engaged in vigorous competition among themselves 
in the transportation of bulk commodities basic to our national economy. This 
competition under our system of free enterprise has produced rapid technological 
progress and effective transportation to the benefit and satisfaction of shippers 
and carriers, as well as to the public who ultimately derive these benefits. Legis- 
lation which would impose the devitalizing influence of Government regulation in 
this field, and virtually preclude the entry of new carriers into the business, and 
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place small carriers at the mercy of large carriers would benefit no one other 
than a handful of prosperous major barge lines. 

We urge Congress to reject such legislation and to remember that the benefits 
of our God-given rivers, improved by the Government for the benefit of the public, 
must not be delivered into the hands of a few for their own exploitation. 


CERTIFICATE 


I hereby certify that the foregoing resolution was unanimously adopted by the 
43d National Convention of the National Rivers and Harbors Congress in Wash- 
ington, D, C., on the 12th day of May 1956. 

WILLIAM H, Wess, 
Executive Vice President. 


NEW YorK STATE WATERWAYS ASSOCIATION, INC., 
New York 4, N. Y., June 5, 1956. 
Hon, Oren Hargis, 
Chairman, Transportation and Communications Subcommittee, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

Dear Mr. Harris: This association, dedicated to the development and protec- 
tion of the waterways of New York State for purposes of flood control, navigation, 
and recreation, had intended to send a member to testify before the current 
hearings on H. R. 6141 and other transportation bills implementing the report 
of the Cabinet Committee on Transport Policy. Since we understand that the 
hearings are being terminated June 15 and that those who are scheduled to testify 
are being encouraged to send in statements in order to conserve the committee’s 
time, we are taking this opportunity to write to you with the request that this 
letter and its enclosures be entered in the record of the hearings. 

The New York State Waterways Association, whose membership includes 
shippers, industries, carriers, port authorities, trade groups, and individuals 
throughout the State of New York, recognizes that the public benefits resulting 
from water transportation are among the primary benefits of our rivers, lakes, 
canals, bays, and sounds. We oppose H. R. 6141, 8S. 951, and any other bills 
whose effect would be to reduce governmental restraints upon the destructive 
competition of railroads and to diminish that free and healthy competition Among 
water carriers which insures that the benefits of waterway improvements are 
passed along to the public. Common carrier service by water in New York State 
has been rendered virtually nonexistent even under existing law by arbitrary 
action of the Interstate Commerce Commission in allowing rail rates to be 
depressed below cost, allowing traffic which could move at a profit to water 
carriers to be diverted to the railroads where it contributes to the many losses 
of the railroads which must be made up by excessive profits in other areas. 
While this process may temporarily benefit certain shippers while they have 
water transportation facilities available, experience has shown that when these 
facilities are no longer available the rail rates for these shippers rise rapidly 
and the sole beneficiary of such action therefore becomes the railroad concerned. 
The shippers, the public at large, and the water carriers in particular all become 
losers. 

After a history of such treatment by the Interstate Commerce Commission our 
common carriers by water in most cases have become unwilling to venture the 
investment in transportation facilities to satisfy public demand. The water- 
way industry subsists very largely, therefore, upon traffic exempt from Interstate 
Commerce Commission regulation which is noncompetitive with rail. Rates on 
these commodities under free competition have been stable and have prevailed 
at a level insuring modest profits to carriers and maximum economy to the 
shipper and to the public. 

Under these conditions to extend Interstate Commerce Commission regulation 
into the field of bulk commodity transportation would have the effect of freezing 
these rates at levels higher than they have been. Simultaneously, to give the 
railroads more latitude in their destructive competition with small carriers by 
water might very well sound the death knell of dry bulk water transportation 
in New York State. 

Never in history have the railroads of this Nation prospered to the extent 
they do now. This prosperity is achieved in spite of the great losses they incur 
in the process of handling traffic which would be moved at a profit by more efficient 
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means. In our opinion, this is no time for Congress to throw all the switches 
in favor of the railroads against the public interest and against the interests 
of other means of transportation. 
We enclose copies of two resolutions adopted by our board of directors on 
April 30, 1956. 
Very truly yours, 
J. FRANK BELFoRD, Jr., Director. 


RESOLUTION OF New YORK STATE WATERWAYS ASSOCIATION, INC. 


The following resolution was adopted at a special meeting of the board of 
directors held April 30, 1956. Moved by Mr. H. A. Gilbert, seconded by Mr. 
A. C. Welsh, and unanimously adopted. 


8S. 951, 84TH CONGRESS 


The New York State Waterways Association, Inc., has expressed opposition 
to S. 3111 of the 83d Congress, a bill which later died in committee without 
action. Its counterpart in the 84th Congress is S. 951, which would extend 
into the field of bulk transportation on inland waterways the devitalizing 
influence of Government regulation. Among the many hundreds of contract 
carriers now serving the public on all of our inland waters except the Great 
Lakes the bill’s effects would be to restrict competition and to prevent them 
from bidding effectively for the new traffic steadily growing on our waterways. 
It would virtually preclude the entry of new carriers into the business. 

The bill would benefit a handful of prosperous major barge lines holding 
unlimited commodity rights and extensive territorial rights as common carriers 
under present regulation. 

This special interest legislation, however, would be to the great disadvantage 
of the shippers of bulk commodities who would be called upon to pay increased 
rates, to the public in general who would be expected to absorb these higher costs 
in the prices of consumer goods, and to the more than 99 percent of the carriers 
who deliver more than 90 percent of the traffic on our inland waterways. 

We urge Congress to reject such legislation and to remember that the benefits 
of our public waterways improved at public expense should redound to the many 
and not to the few. 

Resolved, That we oppose §S. 951 or any similar bill. 


RESOLUTION OF NEW YORK STATE WATERWAYS ASSOCIATION, INC. 


The following resolution was adopted at a special meeting of the board 
of directors held April 30, 1956. Moved by Mr. A. C. Welsh, seconded by Mr. 
H. A. Gilbert, and unanimously adopted. 


TRANSPORTATION AMENDMENTS ACT OF 1955 


S. 1920, H. R. 6141, and H. R. 6142 are identical bills introduced “by request” 
to implement the report of the President’s Advisory Committee on Transporta- 
‘tion Policy and Organization. They are entitled the “Transportation Amend- 
ments Act of 1955” and, according to the basic document, would modify the 
existing “obsolete” national transportation policy and the established scope 
and methods of regulation so as to place increased reliance on competitive 
forces in transportation pricing “under a system of dynamic competition” and 
to reduce economic regulation of transportation “to a minimum consistent with 
the public interest.” Where our national transportation policy of 1940 now 
recognizes and would preserve the inherent advantages of each means of trans- 
portation and foster sound economic conditions among the several carriers, the 
new policy would be to encourage and promote full competition between modes 
of transportation subject only to certain vague provisions intended to prevent 
the charging of rates less than cost. . 

The existing system of economic regulation of railroads was designed for the 
purpose of restraining their practices of selective rate cutting which in the past 
have been so successful in stifling competition by water carriers. Inland water 
for-hire transportation owes its very existence and its encouraging current growth 
to the fact that this system of regulation has at last become partially effective. 
Our present national transportation policy is based upon the judgment that it is 
in the public interest to protect small carriers who render efficient services from 
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the destructive rate practices of large carriers who, by virtue of their size 
alone and regardless of efficiency, have historically been capable of putting their 
small competitors out of business unless a proper restraint is exerted by Govern- 
ment. 

These transportation amendments, while purporting to reduce economic regu- 
lation of transportation, would do so only for the railroads and with respect 
to water transportation would actually increase the scope of regulation in such 
a way as to impede its flexibility and efficiency. At least 90 percent of inland 
water traffic consists of bulk commodities not inherently subject to regulation 
under present law. Shippers and carriers alike are well satisfied with the 
vigorous competition now existing among carriers of these basic materials of 
commerce under a system of free enterprise beneficial to all. To place artificial 
restrictions upon water carriers while relaxing the restraints upon rail carriers 
will relegate inland water transportation to the field of private carriage where its 
benefits are limited to only those shippers large enough to afford their own fleets. 

We are impressed with the prosperity of the railroads and wish them con- 
tinued success. We recognize the need for maintaining an efficient and sound 
railroad system in the United States, but we are convinced that the sensible 
approach to this objective is to improve the outworn administrative and oper- 
ating practices of the railroads and not to cripple their small competitors. Let 
Congress continue the policy of survival of the fittest in transportation and not 
be tempted to substitute survival of the biggest. 

Resolved, That the New York State Waterways Association, Inc., oppose the 
Transportation Amendments Act of 1955. 


STATEMENT OF MORRIS CREDITOR, PRESIDENT, THE OHIO RIvER Co., 
CINCINNATI, OHIO 


My name is Morris Creditor. I am president of the Ohio River Co. with 
offices at 705 Atlas Bank Building, Cincinnati 2, Ohio. I have been with the 
company since 1937 and have been its principal officer since 1945. 

The Ohio River Co. is a common carrier barge line operating from Pittsburgh 
to Chicago on the Ohio and Mississippi Rivers and the Illinois Waterway. The 
company has joint rates and operates in connection with other common carriers, 
which enables it to serve all points on the Mississippi River system, the Gulf 
Intracoastal Waterway, and Florida points. At present the company owns and 
operates 17 towboats and over 450 barges. Its fleet is now being further expanded 
by 6 large modern towboats and 130 barges, orders for which have all been 
placed and deliveries of which are being currently made. 

It is my purpose to make this statement brief since we have authorized 
Chester C. Thompson, president of the American Waterways Operators, Inc., 
Washington, D. C., the Waterways Freight Bureau, Chicago, Ill., and Waterways 
Counsel Opposed to Regulation Extension to speak for us and present testimony 
on our behalf. The primary purpose of this statement is to go on record as 
unalterably opposed to the recommendations of the Presidential Advisory Com- 
mittee on Transport Policy and Organization and the legislation covered by 
H. R. 6141 and H. R. 6142. This legislation supposedly is designed to protect 
the common-carrier industry. As a member of this industry such legislation 
would hurt us rather than help us. 

From all indications the legislation proposed in these bills was conceived by 
the railroad industry and by no other mode of transportation. Neither shippers, 
the general public, nor the Congress itself has given initial sponsorship to such 
legislation. It is another instance where a pressure group is seeking legislation 
advantageous to itself and harmful to other modes of transportation and to the 
public interest. 

The railroads handle about 50 percent of the total ton-mile traffic in the United 
States. The inland waterway industry handles only about 8 or 9 percent of 
the traffic. The railroads claim they are losing about $700 million a year in 
their passenger service. I do not recall any claims having been made by the 
railroads that, as an industry, they are losing money on freight business. If 
all the barge lines on the inland waterways were put out of business overnight 
and all the freight tonnage handled by these barge lines was taken over by the 
railroads, the 8 or 9 percent referred to above would still not overcome the loss 
of $700 million per year the railroads claim to suffer in their passenger business, 
because the combined net profits of all the barge lines operating on the inland 
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waterways of the country would hardly equal one-tenth of the loss claimed 
by the railroads in their passenger business. I do not have figures to sub- 
stantiate this statement, but I respectfully suggest that your commiitee should 
endeavor through the Interstate Commerce Commission and other sources to 
develop the point which I have raised here. 

H. R. 6141 and H. R. 6142 are designed to permit the railroads to engage in 
discriminatory rate practices, to impose more regulation on the barge lines and 
less regulation for the railroads so that the latter could in due time destroy the 
former, notwithstanding the pious statements of the railroads. It is respectfully 
urged therefore that your committee reject this legislation. 


ee 


WASHINGTON, D. C., June 27, 1956. 
Hon. OREN Harris, 
Chairman, Transportation Subcommittee, 
House Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear Mr. CHAIRMAN: Now that the hearings of your subcommittee on H. R. 
6141 and H. R. 6142 have closed, I wish to take this opportunity on behalf of 
the Waterways Council Opposed to Regulation Extension to thank you, the other 
members of the subcommittee, and its staff for the courtesy extended to our 
organization in connection with its appearance before your subcommittee on 
behalf of the many hundreds of small carriers and numerous shippers and con- 
sumers, on the inland waterways, of which the Waterways Council is representa- 
tive. Permit me also to compliment you on their behalf for the thorough and 
conscientious manner in which the hearings were conducted. 

It also appears appropriate at this time, in order to assist the subcommittee in 
its deliberations, to summarize the record of these hearings with respect to the 
proposed repeal of the dry bulk commodity exemption embodied in section 14 
of H. R. 6141 and H. R. 6142. Briefly stated, the hearings demonstrated that 
section 14 and related sections 13, 16, and 18, should not be enacted, for the 
following reasons: 

(1) Not a single water carrier, inland or otherwise, testified or filed a state- 
ment in favor of repeal of the dry bulk exemption, even though, in the past, a 
small group of large and prosperous common carriers had favored such legisla- 
tion, when not included in the omnibus transportation bills. 

(2) Not a single shipper, shipping organization, or representative of the con- 
suming public, testified or filed a statement in favor of repeal of the dry bulk 
commodity exemption. 

(3) The waterways council, which is representative of the hundreds of small 
contract carriers, and small common carriers, on the inland waterways, as well 
as numerous shippers, presented, in the testimony of Mr. David Wright and Mr. 
James Knudson, and in the statements of Dr. John H. Frederick and Mr. Harry 
Dyer, a detailed account of how the repeal of the dry bulk commodity exemption 
would seriously damage the public interest. It would jeopardize the business 
of the hundreds of small common and contract carriers Who operate on the 
inland waterways, invite cartelization of the waterways by a few large common 
water carriers, cause rate increases and reduction in flexibility of service in 
this now cheap and efficient transportation, jeopardize the interests of both 
small and large shippers, including farmers, chemical companies, coal com- 
panies, and numerous others, who now enjoy the benefits of this cheap trans- 
portation, and ultimately prejudice the interests of consumers who ultimately 
receive the benefits of these low costs. 

(4) Such unbiased sources as the Transportation Association of America, the 
National Industrial Traffic League, and the United States Chamber of Com- 
merce, have testified unequivocally in opposition to repeal of the dry bulk com- 
modity exemption, pointing out that there has been no demonstration that the 
public interest will be served by such repeal, as well as noting some of the 
adverse results referred to above. 

(5) Most of the major farm organizations, including the American Farm 
Bureau, the National Grange, the National Council of Farm Cooperatives, and 
the National Federation of Grain Cooperatives, have registered their firm oppo- 
sition to the repeal of the dry bulk commodity exemption as detrimental to the 
farmers they represent and the shipping and consuming public generally. 

(6) Such groups as the Manufacturing Chemists’ Association, and the National 
Coal Association, who represent both shippers and consumers who enjoy the 
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advantages of cheap transportation on the inland waterways, have registered 
their opposition to the proposed repeal. 

(7) Organization of carriers, shippers, consumers, and port authorities, such 
as the Inland Empire Waterways Association, the Upper Mississippi Valley 
Association, the Ouachita River Valley Association, and the New York State 
Waterways Association, have registered their opposition to section 14. 

(8) The only nongovernmental proponents of the proposed repeal in these 
hearings has been the railroad groups, and in particular the American Associa- 
tion of Railroads. The testimony of Mr. James Knudson, on behalf of the water- 
ways council, shows the tremendous prosperity which the railroad lines which 
parallel the waterways have enjoyed in the past 10 years, clearly demonstrating 
that there is no urgent need to bolster their operating revenues at the expense 
of water carriage. The testimony of Mr. David Wright, and the testimony and 
statements of a number of representatives of the large common carrier segment 
of the inland waterways industry, including Mr. Harry Ames, Mr. J. Haden 
Alldredge, and Mr. C. E. Childe, makes clear that, on the basis of costs, water 
carriage of bulk commodities is so much cheaper than rail carriage, that the 
railroads cannot possibly compete on a cost basis for the dry bulk commodity 
shipments now moving on the waterways. 

(9) The two governmental proponents of the proposed repeal were Secretary 
of Commerce Weeks, himself, and through his subordinate, Mr. Philip Ray, and 
the Interstate Commerce Commission. Mr. Weeks’ testimony that the common 
carriers required such legislation to promote their growth and financial sound- 
ness, was demolished in the testimony of Mr. David Wright, and in the support- 
ing exhibits, showing the great prosperity which the large common carriers by 
water have enjoyed in recent years, and the testimony of Mr. James Knudson 
making the same demonstration with respect to railroad lines paralleling the 
waterways. The statement by the Interstate Commerce Commission that au- 
thority to regulate dry bulk movements and carriers is needed if overall regu- 
lation is to be effective and stable rates maintained is fully answered in the 
statements of ex-Interstate Commerce Commissioner James K. Knudson, Mr. 
David Wright, and Dr. John Frederick. The fact is that overall regulation in- 
cluding dry bulk movements has never been deemed advisable, necessary, or in 
the public interest by the Congress, as the legislative history of the existing law 
shows. Moreover, the statement of Dr. John Frederick demonstrates that rates 
on nonregulated dry bulk shipments have been far more stable than the rate 
pattern of regulated traffic. Of course the most compelling proof that the Com- 
mission’s request is really one of regulation for regulation’s sake alone is the 
fact that not a single shipper, consumer, or water carrier in these hearings has 
supported the repeal of the dry bulk commodity exemption. 

(10) The only other reason advanced for the proposed repeal was in Secre- 
tary Weeks’ statement on his second appearance before the subcommittee on 
June 20, that the repeal should be enacted to provide common carriers the oppor- 
tunity to furnish transportation at charges competitive to those made by carriers 
enjoying the benefit of the exemption. As Mr. David Wright pointed out in his 
testimony, the exemption applies to all carriers on the inland waterways regard- 
less of whether some other part of their business or traffic is regulated, and 
numerous carriers presently operate both under regulation, and under the dry- 
bulk exemption. Thus if the objective is fair competition, it now exists, and 
Secretary Weeks’ statement only can mean that rates must be raised on the 
now-exempt traffic to make it more profitable for the already prosperous common 
carriers who seek such traffic. 

This, in summary, is the record now before the subcommittee. The waterways 
council sincerely hopes that the subcommittee, after its own careful study, will 
be convinced that repeal of the dry-bulk commodity exemption is not in the publie 
interest, and will so report to the full committee and to the House of Repre- 
sentatives. Such a finding would remove the constant threat of economic suffo- 
eation through regulation which has been hanging over the numerous small 
unregulated carriers, and the threat to the shippers who are dependent upon 
them, that their cheap, efficient transportation will be lost. 

It is respectfully requested that this letter be incorporated in the record of 
these hearings. 

Respectfully yours, 


Fowter, Leva, HAwes & SYMINGTON, 
By Henry H. Fowter, 
Counsel for Waterways Council Opposed to Regulation Extension. 
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STATEMENT ON BEHALF OF THE COLUMBIA BasSIN RIVER OPERATORS IN OPPOSITION 
To H. R. 6141 anp H. R. 6142 


The Columbia Basin River Operators is a nonprofit corporation composed of 
17 towboat and barging companies operating under the jurisdiction of the Inter- 
state Commerce Commission on the Columbia and Willamette Rivers and on 
the Pacific coast. 

The water carriers, members of the Columbia Basin River Operators, are 
unanimously opposed to any change in the Transportation Act of 1940 as pro- 
posed by H. R. 6141 and H. R. 6142, wherein certain changes in the present 
statutes regulating the various modes of transportation are proposed. 

The present national transportation policy became effective in 1940 and the 
various carriers, water, rail, and truck, have continued to prosper and to ade- 
quately and efficiently serve the transportation needs of the shippers of these 
United States. 

The national transportation policy directs the Interstate Commerce Commis- 
sion “to recognize and preserve the inherent advantages of each” mode of trans- 
portation and to “encourage the establishment and maintenance of reasonable 
charges for transportation services without unjust discrimination, undue pref- 
erences or advantages, or unfair or destructive competitive practices.” The 
policy then continues “all to the end of developing, coordinating, and preserving 
a national transportation system by water, highway, and railway, as well as by 
other means, adequate to meet the needs of the commerce of the United States 
of the postal service and of the national defense.” During the past 15 years 
the Commission, pursuant to this declaration of policy, has regulated the charges 
and rates of the various carriers, permitting each carrier to survive under rates 
which are just and reasonable. 

The river lines are extremely vulnerable to selective rate cutting by competing 
earriers due to the fact that normally the barge lines are limited to a few com- 
modities which lend themselves to barge transportation. It is therefore easy 
for the rail carriers to cut the rates on the commodity or commodities handled 
by the barge line, and if such rate cutting is not controlled, put the barge lines 
out of business. This may appear unrealistic, but a mention of a recent case 
involving the reduction of said petroleum rates in the Pacific Northwest will, 
I believe, prove my point. 

In January of 1953 the various rail carriers serving the Pacific Northwest 
reduced their rates on bulk petroleum in an effort to recapture this traffic from 
the barge and truck lines. For a number of years the barges on the Columbia 
River have moved a considerable volume of petroleum to upriver destinations 
where it is then transported by the trucks to interior destinations. The rail 
rates were suspended by the Commission and subsequently the Commission, by 
its order, found the rates just and reasonable but failed to discuss the national 
transportation policy which had been brought in issue by the barge lines. This 
failure was grounds for the Federal District Court of Oregon to restrain the 
reduced rates from becoming effective and ultimately sending the matter back 
to the Commission for its consideration of the national transportation policy. 
During the court’s decision it stated: 

“Bluntly stated, we fear that the proposed railroad rates if approved will 
drive the barge lines out of business. * * * 

“All or practically all tankcars in the Pacific Northwest were diverted, to the 
east coast during World War II because of the submarine menace. During a 
2-year period the military needs of the Army and the Air Force, as well as 
civilian needs, were served almost exclusively by barges and trucks. At pres- 
ent, trucks are making rapid movements of aviation fuel between airbases, and 
barges are moving explosives without passing through populated centers. In 
view of the sensitive geographic location of the Pacific Northwest, the present 
turbulent state of international relations, and the vulnerability of this area to 
invasion and destruction, we believe that the Commission was obligated to con- 
sider and evaluate this and similar testimony concerning our national defense 
and to have made appropriate finding.” 

This case just mentioned is only one of the numerous cases wherein said rail 
rate cutting has threatened the existence of the barge lines on the Columbia 
and Willamette Rivers. In another instance on the Willamette River, the rail 
earrier reduced its rates before the barge lines had started into business. The 
reduced rail rates were for no other reason than an attempt to prevent the estab- 
lishment of a barging service on the Willamette River. 
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It is apparent to us that any change in the national transportation policy or 
the various other statutes giving the Commission authority to establish minimum 
and maximum rates can only result in a chaotic condition in our national trans- 
portation and inefficient and inadequate transportation. The various carriers 
are accustomed to regulation by the Commission and it is quite apparent that 
such regulation has in no way been harmful to the carriers. On the other hand, 
present regulation has and will permit each mode of transportation and the 
public to enjoy the carriers’ inherent advantages. There is a place in our na- 
tional transportation picture for all modes of transportation, but without the 
present regulation of the carriers, it is doubtful whether the barge lines, at 
least in the Pacific Northwest, can survive the continuous attack by the rail 
carriers whereby they reduce their rates to divert traffic. 

It is respectfully requested. that H. R. 6141 and H. R. 6142 be disapproved and 
that no changes be made in the present transportation act. 

Dated at Portland, Oreg., this 7th day of June 1956. 


Upper MISSISSIPPI WATERWAY ASSOCIATION, INC., 
Minnenpolis, Minn., June 7, 1956. 


Re In opposition to H. R. 6141 and H. R. 6142 Transportation Amendments Act 
of 1955. 


Hon. OrEN Harris, 
Chairman, Transportation and Communications Subcommittee, Committee on 
Interstate and Foreign Commerce, House Office Building, Washington, D. C. 


Dear Mr. Harris: My name is Aubrey C. Mills. I make this statement in the 
capacity of secretary of the Upper Mississippi Waterway Association. As I am 
unable to make a personal appearance before your committee, I respectfully re- 
quest that this statement be included in the testimony in overall opposition to 
H. R. 6141 and H. R. 6142. 

The association which I represent was chartered in 1932 “for the advancement 
of the commercial, agricultural, mercantile, and manufacturing interests of the 
upper Mississippi Valley through the deevlopment of an al-water transportation 
route via the Migsissippi River to domestic and foreign markets.” Through the 
years it has effectively worked, in the beginning, for the establishment of the 
9-foot channel from St. Louis, Mo., to the Twin Cities of St. Paul and Minneapolis, 
Minn. Since the completion of that channel in 1935, which made navigation 
possible, it has supported every issue and program which would increase the 
volume and extend the benefits of low-cost water transportation to the ad- 
vantage of literally millions of inhabitants of the area served in the 662 miles of 
the upper Mississippi River between St. Louis and Minneapolis. 

The membership of the Upper Mississippi Waterway Association consisting of 
approximately 115 large and small industries (users of river transportation) ; 
barge-transportation companies (both common and contract, regulated and un- 
regulated carriers) ; chambers of commerce, and other civic and municipal bodies, 
is unanimously opposed to some or all of the provisions of the instant bills. 

We urge your committee to consider that: 

1. No segment of the transportation industry will benefit by the enactment of 
this proposed legislation except the railroads. On the contrary, other segments 
of the industry will be hurt. It is evident from the bill as a whole that its pur- 
pose is to restore to the railroads the monopoly which they enjoyed prior to the 
passage of the Interstate Commerce Act 69 years ago. 

2. “Dynamite competition,” mentioned in the new proposed national transpor- 
tation policy, when viewed realistically and in the context of the remainder of 
the bill means—no competition. With the destruction of forms of transportation 
competing with the railroads, including barge lines and trucks, who will ulti- 
mately be really hurt? And the answer, of course, is the general public. 

Specifically, this association is opposed to: 

1. First and foremost, section 2 of H. R. 6141, to provide a new national trans- 
portation policy. 

2. The limiting of authority of the Interstate Commerce Commission to the 
establishment of only minimum and maximum freight rates. 

8. The proposed amendments to section 4 of the Interstate Commerce Act. 

4. The limiting of the rate suspension powers of the Interstate Commerce 
Commission. 
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5. The granting of authority to rail carriers to publish and charge volume 
freight rates. 

6. The proposed redefinition of contract water carriers. 

7. Section 14 of H. R. 6141 providing for repeal of section 303 (b) of the Inter- 
state Commerce Act. ; 

I hereby certify that the following resolution was unanimously adopted by 
members of the Upper Mississippi Waterway Association assembled in annual 
meeting in Minneapolis on October 5, 1955: 

“In April 1955 the ‘report and recommendations of the Cabinet Committee on 
Transport Policy and Organization’ was issued. Legislation to implement the 
recommendations was introduced in May 1955. 

“This legislation, if enacted, would appear to substitute a policy on the part 
of the Government ‘to encourage and promote full competition between modes 
of transportation,’ in place of the traditional Government policy to ‘encourage 
and preserve the inherent advantages’ of each type of transportation. The 
authority of the Interstate Commerce Commission to prevent ruinous rate wars 
between the several types of transportation would be greatly curtailed, to the 
very great disadvantage of all segments of water transportation. This associa- 
tion is strongly opposed to the enactment of any such legislation.” 

Respectfully submitted. 

Upper MISSISSIPPI WATERWAY ASSOCIATION, 
A. C. MILs, Secretary. 


WATERWAYS COUNCIL OpPpPposEeD TO REGULATION EXTENSION, 
New York, N. Y., February 2, 1956. 
Hon. Oren Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Interstate and Foreign Commerce Committee, Washington, D. C. 


Dear OHAIRMAN Harris: This letter concerns any prospective hearings on 
legislation designed to implement the report to the President of the Presidential 
Advisory Committee on Transport Policy and Organization and, in particular, 
provisions designed to carry out recommendations B and C of the section entitled 
“A Modernized and Financially Strong System of Common Carrier Transporta- 
tion Must be Maintained.” These recommendations call for the extension of 
full-scale public utility regulation by the Interstate Commerce Commission 
to the carriage of dry-bulk commodities in water transportation. Presumably 
implementing legislation would be similar to sections 13, 14, and 18 of S. 1920 
introduced on the Senate side in the first session of this Congress. 

The Waterways Council Opposed to Regulation Bxtension is a temporary group 
formed on March 17, 1954, for the sole purpose of opposing legislation designed 
to eliminate the bulk commodity exemption in section 303 (b) of the Interstate 
Commerce Act which would be the effect of the recommendations referred to 
above. The membership of the Waterways Council consists of a large number 
of shippers, terminal operators, and water carriers. 

Intermittently over the last 21 months this organization has been preparing 
to oppose this type of legislation which first emerged in 8S. 3111, a bill introduced 
in March 1954 and reintroduced as §S. 951 in the 84th Congress on February 4, 
1955. The Council has developed many allies among trade associations, cham- 
bers of commerce, national organizations, and shipper groups who wish to join 
in opposition. 

Because no public hearings have ever been called on §. 3111 in the 83d Con- 
gress and S. 951 or S. 1920 in the 84th Congress the opposition to this proposal 
to remove the bulk commodity exemption for water transportation has never 
had an opportunity to present its case on the Senate side. Nor was any oppor- 
tunity given for this group and its allies to present the case against the elimi- 
nation of the exemption to the staff or members of the Presidential Advisory 
Committee prior to the submission of the Report on Transport Policy and 
Organization. Likewise, you will recall that last fall when brief hearings 
were held by your committee for the purpose of hearing a limited commentary 
on the report by one representative of each of the major segments of the trans- 
portation industry, it was unfeasible to present the fully developed case in 
opposition to this feature of the report. 

Naturally it is our hope that the strong and unfavorable reaction from many 
segments of the economy affected by the proposed recommendations in the Re- 
port of the Presidential Advisory Committee will lead your committee to defer 
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indefinitely any action in the nature of hearings or other legislative proceedings 
designed to implement this report. We would hope that this decision to table 
indefinitely the recommendations on the elimination of the bulk commodity ex- 
emption on inland waterways would be taken and announced by your com- 
mittee at the first opportunity because of the reasons disclosed in the hearing 
and summarized in my letter to you of September 15, 1955. 

Should there be a contrary decision to hold hearings and press forward with 
legislation designed to carry out this report and, in particular, the recommenda- 
tions referred to concerning water transportation, then the waterways council 
and the shippers, water carriers, and terminal operators and allied trade groups 
will want to have a full opportunity for a complete hearing. In the view of 
those of us in the water-carrier industry who have studied this problem closely 
over the past 2 years, this is a matter of life and death for hundreds of the 
smaller operators who are engaged primarily in the hauling of bulk commodities 
on the inland waterways free from any public-utility regulation. Furthermore, 
the change of the law proposed in this regard would damage seriously the 
position of many communities and industries which depend upon this form of 
transportation. We submit that no legislation eliminating the bulk commodity 
exemption for water transportation contained in section 303 (b) of the Inter- 
state Commerce Act should be reported out of the House Interstate and For- 
eign Commerce Committee or reported by your subcommittee to the full com- 
mittee without the most complete examination of the facts and consequences in 
publie hearings. 

Accordingly, to assist you in determining whether such hearings should be 
held, what their subject matter should include, and what time should be 
scheduled for hearing witnesses in opposition to this feature of the report of 
the Presidential Advisory Committee, we have prepared an outline of the case 
in opposition to the elimination of the dry-bulk exemption by witness category 
which the waterways council and its allies would like to present when and if 
hearings are held. As can readily be seen from this outline of testimony which 
is attached, it contemplates appearances by witnesses in 20 separate categories 
dealing with as many different phases of the problem and would probably call 
for the appearance of from 50 to 75 persons. 

I realize it may be impossible for you or your subcommittee to inform us now 
as to your plans for hearings and action in this session. However, I hope that 
it will be possible for you to advise me as to the procedure contemplated and 
an anticipated time schedule so that our plans for assembling witnesses for the 
hearing can be matured in adequate time. Any information you can give us 
on the procedural plans of the committee bearing on this problem will be greatly 
appreciated. 

Sincerely yours, 
Davip A. WRIGHT, 
Chairman, Waterways Council Opposed to Regulation PBrtension. 


OUTLINE OF CASE IN OPPOSITION RY WITNESS CATEGORY 


1. Testimony by official or officials of Waterways Council Opposed to Regula- 
tion Extension. This would outline the case in opposition to the legislation 
and provide an organized background into which the testimony of subsequent 
witnesses in opposition could be fitted. 

2. Submission of brief by waterways council entiled “Analysis of Legislative 
History of Section 303 (b) of the Interstate Commerce Act of 1940.” This 
consists of some 16 pages and has been prepared. 

3. Brief to be submitted by waterways council developing the facts and law 
concerning the impact of regulation extension on the restriction of competition 
and developing the proposition that the legislation would substitute a regulated 
cartel for a system of free competitive enterprise. 

4. Testimony of AWO representative. This testimony would analyze in de- 
tailed fashion the growth in traffic in bulk commodities on the inland waterways, 
since 1939, the savings incident thereto, and the entry into the business of many 
new operators, techniques of operation, and equipment. 

5. Testimony of expert witness on comparative costs and rates. The principal 
point of this witness would be to demonstrate that the increase in cost per ton- 
mile of bulk commodity movement on the inland waterways under free com- 
petition has been much less than the increase in costs of other forms of regulated 
transportation. 

6. Testimony of technical expert from barge and towboat building industry. 
The point of this testimony would be to delineate developments in new types 
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of equipment for the handling of dry-bulk tonnage and spell out their significance 
in cost savings and speed and quality of service. 

7. Testimony of grain shippers. 

8. Testimony of coal witnesses. 

9. Testimony of petroleum witnesses. 

10. Testimony of farm organizations. 

11. Testimony of chemical industry witness. 

12. Testimony of National Industrial Traffic League, Eastern Industrial Traffic 
League, and Ohio State Traffic League. 

13. Testimony of National Association of Small Business. 

14. Testimony of representatives of Northwest Towboat Association, American 
Merchant Marine Institute, New York Towboat Exchange and Harbor Carriers 
Association of the Port of New York, Transportation Association of America, 
Illinois Manufacturers Association, Illinois Agricultural Association. 

15. Testimony of representatives of National Rivers and Harbors Congress, 
New York State Waterways Association, Mississippi Valley Association, Gulf 
Intracoastal Canal Association, Chicago District Waterways Association, Ohio 
Valley Improvement Association, Upper Mississippi Waterways Association, 
Red River Improvement Association, Inland Empire Waterway Association. 

16. Testimony of witness from the Kansas City area, to discuss future water- 
way developments in that area and the need for open competition to reap full 
advantages of anticipated development. 

17. Testimony of witnesses representing chambers of commerce, port author- 
ities, or municipal representatives along the upper Mississippi. The principal 
point of testimony of these witnesses would be the discrimination their com- 
munities would suffer if the act extending regulation to bulk movement on the 
inland waterways was passed with the exemption being maintained for the Great 
Lakes. It is suggested that the following cities be represented : 

St. Paul Clinton Quincy 

Minneapolis Davenport Hannibal 

Red Wing Moline Alton 

Winona Rock Island - Granite City 

LaCrosse Muscatine And cities along the Illi- 
Prairie du Chien Burlington nois River 

Dubuque Fort Madison 

Savannah (II1l.) Keokuk 

18. Testimony or statements from various local chambers of commerce along 
the inland waterways system concerning the economic injury their communities 
fear from the elimination of the bulk-commodity exemption—this group of wit- 
nesses should be from points along the Ohio and lower Mississippi River system, 
particularly where industrial plants have located because of the waterways or 
there are active community programs designed to develop industrial location. 

19. Testimony of several large shippers who do not operate their own fleets to 
testify that they will have to acquire fleets or suffer severe competitive disadvan- 
tages in event the bulk-commodity exemption is eliminated. 

20. Testimony of representatives of several small- or moderate-sized chemical 
companies, small- or moderate-sized steel companies concerning the disadvan- 
tages that would accrue to them in event regulation is extended because their 
larger competitors have or will acquire private fleets. 


STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT, AMERICAN MERCHANT MARINE 
INSTITUTE, INC. 


The American Merchant Marine Institute is an organization representing 
55 steamship companies which operate vessels of all categories in the foreign 
and domestic trades. A substantial number of our members operate vessels 
in the domestic commerce and therefore have a direct interest in the national 
transportation policy enunciated in these bills. 

Those of our members who are certificated water carriers in intercoastal 
service are also members of the Intercoastal Steamship Freight Association. 
The Intercoastal Steamship Freight Association has submitted its views sepa- 
rately on the proposed legislation. We wish to endorse and support most of the 
views presented by the ISFA. In addition, in connection with trades other than 


the intercoastal trade, we submit specific comment with respect to five aspects 
of H. R. 6141. 
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REPEAL OF BULK COMMODITY EXEMPTION 


The institute is unalterably and vigorously opposed to section 14 of H. R. 
6141 which would repeal the dry bulk commodity exemption contained in section 
303 (b) of the Interstate Commerce Act, as amended. 

The Presidential Advisory Committee on Transport Policy and Organization 
aims at relaxing Federal regulation of railroads. This, it believes, is reasonable 
in light of the fact that transportation media are in vigorous competition one 
with the other. It also has as its basic theme the notion that the fundamental 
economic aspects of any transportation media should be allowed to manifest 
themselves to their greatest possible advantage. In connection with the bulk 
commodity exemption, however, H. R. 6141 reverses the course and aims at in- 
creased regulation. It would, in fact, burden water carriers engaged in trades 
other than the intercoastal trade and prevent them from servicing shippers on 
the basis of fundamental economies water transportation offers for a dry bulk 
commodity. Moreover, removal of the dry bulk commodity exemption ignores 
the fact that such deep-sea water carriers in the domestic trade frequently 
operate in the unregulated deep-sea foreign trade in direct competition with 
foreign-flag vessels. Imposing greater regulation on such carriers, including the 
filing of actual rates, would tend to make it more attractive for such carriers to 
operate in the foreign trade. Thereby, potential service in our domestic area 
may be reduced. Repeal of the dry bulk commodity exemption would, of course, 
seriously limit the area of operational choice now available to a shipowner as 
between domestic and foreign trade. 

The dry bulk commodity exemption should not be repealed since this type 
of commodity is carried to a far lesser extent by the railroads than by the 
water carriers on account of the ability of the water carriers to transport large 
quantities of dry bulk commodities at rates substantially lower than those which 
the railroads would be obliged to charge because of their greatly higher operat- 
ing costs. Most of these commodities could not stand a higher rate. To repeal the 
dry bulk commodity exemption applicable to water carriers, in order that the 
railroads might participate in such transportation, would only result in in- 
creasing the price to the consumer and decreasing the return to the producer. 
Certainly this could not be construed as a regulation of the transportation 
industry in the interest of the national economy. 


DEFINITION AND RATE PUBLICATION OF CONTRACT CARRIERS BY WATER 


The institute is opposed to the redefinition of the term “contract carrier by 
water” as contained in section 13 (b) of this bill. Such a redefinition would have 
the effect of reclassifying for the purposes of the act certain contract carrier 
services aS common carrier operations. As the result of such reclassification, 
numerous contract services would no longer be eligible for exemption by the Inter- 
state Commerce Commission from regulation which is now accorded them by 
section 303 (e) of the act. Such services would thereby be exposed to unfair rate 
competition on the part of the railroads. 

The institute also is opposed to the amendment in section 16 of the bill which 
would require the filing and publication by contract carriers of their actual rates, 
charges, and regulations affecting transportation under their contracts. This 
appears to us to be another means of removing part of the exemption to which 
contract carriers are now justifiably entitled. The filing and publication of actual 
rates is intended for the benefit and protection of the shippers. This protection 
is not required by shippers using contract carriers, in view of the fact that the 
shippers know with a high degree of accuracy the level of reasonable charges. 
They are able, therefore, to arrange or refuse transportation offered by contract 
carriers depending on whether or not the charge is considered reasonable or 
unreasonable. The proposed amendment to require contract carriers to file and 
publish their actual rates would be impracticable for the reason that most agree- 
ments for contract carriage are negotiated and the prices fixed on short notice. 
The factors governing the fixing of the rate vary and consequently cannot be 
anticipated by the shipowner. Unless the shipowners acts quickly, he may lose a 
return cargo. The publication and filing of rates is a time-consuming process, 
sometimes involving many days, and shippers cannot always await the publica- 
tion and filing of such rates. 

The proposed amendment to require filing of rates by contract carriers would 
also subject charter hire rates to review by the Interstate Commerce Commission. 

Under section 302 (e) a shipowner becomes a contract carrier by chartering 
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his vessel to a person; i. e., to a shipper or a carrier not subject to regulation 
under the act. The shipowner would be required to file his charter hire rate with 
the ICC. Such shipowner might normally be engaged in foreign commerce or he 
might be a tramp or intercoastal operator. The institute believes it would be 
extremely undesirable to require the charter hire rate of such a shipowner to be 
filed with and reviewed by the ICC. 


REPEAL OF SECTION 22 PRIVILEGES 


Section 9 (a) would amend section 22 of the Interstate Commerce Act by 
striking the preference presently granted the United States, State, or municipal 
governments for transportation at free or reduced rates. To the extent that this 
would remove such undesirable preference, we support such action. However, 
it is noted that elsewhere in the bill a new section 15a (5) would authorize the 
establishment of special rate treatment for the United States, State, and munici- 
pal governments. Thus, what is being taken out with one hand is being put back 
in with the other. 

Nor do we believe that the recommendation made by the Interstate Commerce 
Commission fulfills the desired objective. The ICC approach would retain section 
22, but make it applicable only during time of war or threatened war or other 
national emergency. This proposal appears too broad. 


Adoption of H. R. 525 urged 


We believe a more realistic approach to this matter is contained in H. R. 525. 
H. R. 525 would provide a straightforward elimination of the section 22 privileges. 
It is our understanding that almost all segments of the transportation industry 
have agreed upon desirability of the section 22 elimination as expressed in H. R. 
525. Even with certain limitations possibly desired by the Government agencies 
there would appear to be no real differences which are incapable of being worked 
out. We urge that every effort be made to take advantage of this unanimity and 
report out the section 22 matter separately if it should not appear possible to 
obtain action on the overall legislation during this session of Congress. 


LONG AND SHORT HAUL CLAUSE 


The steamship industry is opposed to any removal of the present requirement 
for prior approval in connection with rates established under section 4. The 
protection afforded water carriers by section 4 from ruthless and discriminatory 
rate cutting, which would otherwise be practiced by the railroads, is indispensable 
to the existence of the water carriers. It is obvious that if section 4 is repealed, 
the railroads could engage in a program of selective rate cutting, whereby rates 
could be reduced, even to noncompensatory levels, on certain commodities nor- 
mally transported by the water carriers—not for the purpose of merely meeting 
water-carrier competition, but to eliminate such competition. The railroads 
because of their vast resources would be able to embark on such a program. 
Water carriers, however, most of whose traffic is of a highly competitive nature, 
are not in a position to reduce their rates to noncompensatory levels, or below 
their actual operating costs, in order to compete with potential railroad rate 
cutting. 

SUSPENSION POWERS 


This legislation includes in section 7 (c) amendments to the Commission’s 
authority to suspend proposed changes in rates. We wish to record our opposi- 
tion to the proposed shortening of the maximum period of suspension from 
7 to 3 months. The suspension period has been changed from time to time 
throughout the years and the present term of 7 months has been found by ex- 
perience to be an appropriate period. Further, we do not see any necessity for 
the other two proposed changes; i. e., burden of proof and injury in wording 
dealing with this portion of the act. The principles enunciated therein can be 
carried out under the law as presently worded. 


Mr. Harris. The committee will recess at this point until 10 o’clock 
in the morning. 

(Thereupon, at 3:47 p. m., the committee recessed, to reconvene the 
following day at 10 a. m.) 
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THURSDAY, JUNE 14, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 1334, New House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Mr. Harris. Let the committee come to order, please. 

Col. Joseph K. Carson, Jr., is here from Portland, Oreg. 

Colonel Carson, I am advised, is representing the Willamette Na- 
tional Lumber Co. We will be glad to hear you. 


STATEMENT OF JOSEPH K. CARSON, JR., PORTLAND, OREG., REP- 
RESENTING CASCADE PLYWOOD CORP., SANTIAM LUMBER CO., 
AND WILLAMETTE NATIONAL LUMBER CO., PORTLAND, OREG. 


Mr. Carson. Mr. Chairman, you wish me to testify now. 


Mr. Harris. You may proceed. 

Mr. Carson. Mr. Chairman, I can make this rather brief and ask 
that a part of the statement that I do not read be entered into the rec- 
ord, except exhibit B, which is surplusage and would serve no good 
purpose in being printed. 

Mr. Harris. You may have permission to include your entire state- 
ment, less the exhibit referred to. 

I might say, in order that the record may show it, our distinguished 
colleague from New York, Mr. Keogh, has expressed an interest in 
your presentation here. Weare glad to have his expression of interest 
in your behalf. 

Mr. Carson. Thank you, Mr. Chairman. 

My name is Joseph K. Carson, Jr. I am a resident of Portland, 
Oreg., and pro hac vice, represent Cascade Plywood Corp., Santiam 
Lumber Co. and Willamette National Lumber Co., all of that city. 

From 1933 to 1941 I served as mayor of Portland and as such was 
the appointing authority of the Commission of Public Docks. Ac- 
cepted appointment to the United States Maritime Commission in 1947 
and remained there until May 1950. During part of my time in the 
District of Columbia I commanded the 2907th Transportation Group 
with the rank of colonel. I am, at present, a member of the Oregon 
State Senate. Iam not an expert in transportation operation but have 
been interested in all modes of that industry as they affect the public 
and particularly the people of Oregon and the Pacific Northwest. 
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STATEMENT OF OUR POSITION ON MINIMUM RATES 


We, as shippers, are opposed to allowing the ICC and other regu- 
latory bodies to prescribe a minimum rate for a carrier, unless and 
until it has been established in a hearing that the rate fixed by the 
carrier is unjustly discriminatory, unlawfully preferential, or unrea- 
sonably low because it is noncompensatory. No rate, in our opinion, 
can ever be so low as to be “unreasonable” except one which is below 
cost of service—and we include in the cose of service the reasonable 
return to the carrier. 

And it follows that we believe regulatory agencies should be pro- 
hibited from suspending a minimum rate established by a carrier 
until after adequate hearing. Nor should the carrier have the burden 
of proof in justification of the lowered rate because there is a pre- 
sumption that a common carrier acts lawfully and this can only be 
overcome by competition evidence to the contrary. 

To permit the suspension of a minimum rate upon the basis of a com- 
plaint of a would-be competing carrier is tantamount to giving the 
complainant a veto over the business practice of the other carrier. 
This is particularly true when the law permits a long lapse of time 
between the suspension date and a determination of the facts. In the 
case of desired seasonal movements or those of unusual character the 
benefits which would inure to the public and the shipper are lost. 

This does not mean, Mr. Chairman, that we favor cut-throat compe- 
tition. No provident shipper wishes any mode of transportation, 
which he has or may use, driven from competition. The varying con- 
ditions under which a shipper must act to get his product into the 
market place makes it imperative that he have the widest choice pos- 
sible as to the means of transport he will employ to accomplish that 
purpose. The shipper simply wants the best service obtainable at 
the lowest cost at which such a service can be priced. 

I would just like to insert this one suggestion here. Yesterday, Mr. 
Chairman, you asked a very incisive question of one of the witnesses 
and asked him if it was his understanding, on the rates he mentioned, 
that there should be an allocation of certain business. 

I do not think that a complete answer was ever given. At least, it did 
not convince me. 

What we believe is that there should be no interference with the 
minimum rate so long as it is compensatory. We believe that sus- 
pension of a rate which is compensatory is tantamount to an allocation 
of business or allowing those to participate in it who are not able to 
compete with other carriers, who are able to furnish that service and 
at the same time make a profit. 

Mr. Harris. What is your interpretation of “compensatory”? 

Mr. Carson. Compensatory is that which would cover out of 
pocket—I should say it would also cover things such as normal depre- 
ciation, and to be truly compensatory, it must return to the operator 
a profit, so that he can keep going. ‘ 

In other words, according to sound business practices, he should 
recover his out of pocket and, as I mentioned before, depreciation, and 
enough so that he can replace his equipment and at the same time 
realize a profit which would make it attractive for people to invest 
in that business. 

Mr. Harris. That includes interest, taxes, and so forth? 
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Mr. Carson. It includes everything that is incident to the cost of 
doing business. 

Mr. Harris. In other words, you are talking about 100 percent com- 
pensatory ? 

‘Mr. Carson. Fully compensatory; yes. If it is not, I do not see how 
a thing can be compensatory in part, if my interpretation of the word 
is correct, I mean, you are compensated for what you do. 

Mr. Harris. This record is replete with statements from so many 
people who have appeared here, that fully compensatory means just- 
out-of-pocket costs. 

Mr. Carson. Well, I would not say just-out-of-pocket costs is com- 
pensatory at all, because they have to replace their equipment; they 
have to stay in business. 

Mr. Harris. Do you agree with the information in this record which 
has been given time and time again, that the out-of-pocket cost, 
estimated, as far as the railroad industry is concerned, at approxi- 
mately 80 percent, is correct ? 

Mr. Carson. I would not know what the percentage is. 

Mr. Harris. Would you know what the percentage is for the motor 
carriers ¢ 

Mr. Carson. No; I would not know that. 

Mr. Harris. Very well. 


COMPETITION 


Mr. Carson. The abundant life we enjoy in the United States is 
attributable to our free enterprise system, the most essential ingre- 
dient of which is competition. 

Too frequently, competition is regarded simply as the desire of 
one to take all or participate in the business which another enjoys. 
But true competition is more than that. For our purpose, true com- 
petition exists only when two or more carriers, equally equipped to 
serve, offer their service to those who have the right to a choice. It is 
not competition, in the true sense, when the shippers are deprived of 
bargaining power. 

It is contended by some that to have real competition in trans- 
portation will result in monopoly. There is, of course, no longer 
a monopoly of transportation in the United States. But that does 
mean that there are not some modes of transportation which have 
the movement of certain commodities practically to themselves. Even 
in such cases there is still competition. They must compete for the 
consumer’s dollar. This is particularly true of the transportation 
of such Pacific Northwest commodities as agricultural and wood 
products. 

Competition in transportation has, within little more than a gener- 
ation, brought about changes in the industry which are revolution- 
ary. These changes have been accomplished in spite of the snail’s 
pace at which Government has moved. 

If one mode of transport is incapable of carrying certain commodi- 
ties at rates which another can do profitably, then it is not a true 
competitor. Laws or regulations which would force one mode to 
charge more than it requires to realize a profit, in order that the 
other participate in the business, do not. promote competition, they 
merely confer an economic benefice at the expense of the shippers 
and the public. 
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NEED FOR A TRANSPORTATION TEAM 


We have a transportation team in the United States and despite the 
legislative and regulatory fiat under which it has been compelled to 
function, it has done rather well. 

It is estimated that the intercity freight traffic in the United States, 
in millions of ton-miles, will total nearly 1,300,000 in 1955. This will 
exceed any World War II year and be nearly 214 times that of 1939. 
All modes of transport have increased their business, some as much 
as 5 tol. 

Shippers need, in one way or another, the services of all modes of 
freight transport. We take the side of no one mode. All we ask is 
that we have available to us the best service that each can furnish and 
at the least cost consistent with a fair profit to the carrier. 


NEED FOR REVISION OF OUR TRANSPORTATION POLICY 


The need for a revision of our transportation policy is no longer 
questioned by unbiased students of our economy. Railroads at one 
time had a near monopoly in the passenger and freight business but 
certainly not now. The planes, trucks, buses, and private automobiles 
have changed the situation greatly. 

Under present policy and its application by the ICC and other regu- 
latory agencies the public and the shippers are not receiving the 
consideration to which they are, of a right, entitled. Instead of vouch- 
safing to the public (and the shippers) the benefits which would nor- 
mally flow from improvements in each mode of transportation, these 
regulatory bodies are, in many instances, depriving the people of the 
best and most economical transport service which would be available 
except for unrealistic interference. 

If there were no other reason for a revision of our transportation 
policy there is one which would suffice. It is: Under present policy 
and its interpretation by some regulatory bodies, the province of man- 
agement is invaded, particularly with respect to competition between 
‘ail, water, and highway transportation concerning rates. 

Regulatory bodies are not only usurping the prerogatives of man- 
agement but are challenging the ingenuity of our men of science. The 
strides which have been made in metal shove to enable them to with- 
stand high temperatures and thereby increase the motive power ob- 
tained from fuels have not been taken into proper account. 

It will be claimed by some that unless regulatory bodies have the 
power to fix and suspend minimum rates that competition will be 
destroyed and worthy competitors driven out of business. The answer 
to this can very well be to give an injured carrier a right of reparations 
against the offending carrier. 


INERTIA TO CHANGE 


Legislation has usually been found lagging far behind economic 
changes in the field of transportation. In recent years and beginning 
in the administration of President Hoover there have been several 
attempts to bring about reforms in our laws obviously needed to meet 
technological and economic factors which have changed the relative 
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importance of the several modes of transport. Despite these attempts, 
there has been little change in stated policies and implementing 
legislation. 

The National Transportation Committee, composed of Calvin Cool- 
idge, chairman, Bernard M. Baruch, vice chairman, Alfred E. Smith, 
Alexander Legge, and Clark Howell, met October 7, 1932, and organ- 
ized. It made many valid recommendations but few were adopted. 

On March 10, 1934, Joseph B. Eastman, Federal Coordinator of 
Transportation, presented his report to the ICC on regulation of trans- 
portation agencies. Little happened. 

Again, in May 1942, the National Resources Planning Board, con- 
sisting of Frederick A. Delano, chairman, Charles E. Merriam, and 
George F. Yantis, submitted its report on transportation to the Presi- 
dent. Negligible action. 

Came December 1, 1949, when Secretary of Commerce, Charles W. 
Sawyer, submitted a report on the issues involved in a unified co- 
ordinated Federal program for transportation. Never really imple- 
mented. 

But the issue, namely, revision of our transportation and needed 
laws to effectuate rational policy changes, still confronts the Nation. 

The Presidential Advisory Committee on Transport Policy and 
Organization made its report more than 1 year ago. It is hoped that 
constructive action will result. 

But inertia to change, claims to vested rights in privileges enjoyed 
under existing legislation and self-arrogated practices of regulatory 
agencies together with cumbersome legislative machinery (inescap- 
able) have made and are making needed reforms in the Nation’s 
transportation policy difficult to achieve. Meanwhile the expanding 
economy of the country is fraught with strictures which are retarding 
normal growth. 

CONCLUSION 


We have read and considered the report made to the President by 
the Presidential Advisory Committee on Transport Policy and Organ- 
ization and are in agreement with many of the recommendations in it 
but we believe it does not go far enough with respect to minimum rates 
of common carriers and the suspension of such rates without a hear- 
ing. 

Suspension of a tariff in some cases, for a period not to exceed 3 
months, would nullify the objective for which a minimum rate was 
established. 

Regulatory agencies should be shorn of power to invade manage- 
ment. 

We fear that if the ICC is left with authority to prescribe minimum 
rates which are not less than “just and reasonable” will lead us into 
much the same position as we are today. And the same goes for its 
power to suspend. : p 

In dealing with the question of a minimum rate we do not believe 
the ICC should be permitted to consider— 

(a) The effect of the proposed reduced rate on the traffic of any 
other mode of transportation. 

(6) The relation of the proposed reduced rate to the rates of 
other modes; nor 
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(c) Whether such change is lower than necessary to meet the 
competition of any other mode of transportation when determin- 
ing the reasonableness of a proposed rate. i 

A rate reduction made by an efficient carrier which still brings it a 
reasonable profit should not be nullified because its inefficient competi- 
tors cannot meet the rate. Business should not be compelled to subsi- 
dize inefficiency in transportation service. 

That is respectfully submitted for the Cascade Plywood Corp., 
Santiam Lumber Co., and Willamette National Lumber Co., by Joseph 
K. Carson, Jr., their attorney, pro hac vice. 

(There is attached exhibit A, a statement of State Senator Joseph 
K. Carson, Jr., on Senate bill 121, Oregon, 1955.) 

(The exhibit above referred to is as follows :) 


STATEMENT oF JOSEPH K. CARSON, JR., OF OREGON STATE SENATE, CONCERNING 
SENATE BILut No, 121 


No measure which has been before the senate committee on commerce and 
utilities has commanded such interest as senate bill No. 121. This is so because 
the proponents and opponents, labor, and industrywise, are giants. Each pos- 
sesses abundant resources and has strength, political, and economic, in depth. 

After having heard each side, it is believed their respective positions may be 
summarized as follows: 

Proponents urge that the enactment of this proposed measure into law is 
necessary to place the motor carriers and barges on an equality with the rail- 
roads, and they contend that by prohibiting the railroads from reducing intra- 
state rates without the prior approval of the public utilities commissioner, the 
public interest will be best served. They further contend, among other things, 
that as matters stand the public will eventually suffer from a monopoly made 
possible by the reductions of intrastate freight rates by railroads. 

The opponents on the other hand deny all of these assertions and claim that 
shippers and the general public will be denied the benefits of lower rates if 
the subject bill becomes law. 

Seldom does one find one side entirely right and the other perversely wrong 
in matters such as that under discussion, This is true here. Each of the con- 
tending parties makes claims which have merit. 

The legislature is obliged to try to do justice to all carriers whose interests 
are at stake, but those interests must never transcend the public welfare. Car- 
riers owe their economic and legal existence to the shippers and the public which 
the shippers serve and they should seek nothing which is contrary to the welfare 
of the shipper and against sound public policy. 

With the public welfare as our guiding concern, we now consider the claim of 
the proponents regarding equality of the trucks and barges with the rails. 

It is obvious that there can be no equality in fact between these carriers. The 
reason is: “There can be no equality of unequal things.” But equality of oppor- 
tunity for each type of public carrier to develop the maximum of its potential for 
public service must not be denied. 

It is the duty of the legislature to establish a policy to provide fair and 
impartial regulation of all modes of transportation and to recognize and preserve 
the inherent advantages of each. And in order to promote safe, adequate, eco- 
nomic, and efficient service and foster sound economic conditions in the field 
of transportation, the lawmakers should weigh the claims of all carriers with 
reason and resolve them in the light of such a policy. 

A review of the present legal status of the three carriers under consideration 
reveals: 

1. Public utilities commissioner has no power or control over minimum rates 
of railroads (Southern Pacific Co. v. Heltzel, 201 Oregon 1). 

2. Has the public utilities commissioner power or control over minimum rates 
of motor carriers? There is belief in some minds that the PUC does have such 
power. With that view we do not concur. The PUC statement filed with the 
commerce and utilities committee of the senate recites that: “Under the Motor 
Transportation Code, sections 767.405-410 ORS, the public utilities commissioner 
of Oregon may fix, alter, regulate, determine, declare, and prescribe just, fair and 
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reasonable motor carrier rates and may suspend any tariff that he believes will 
impair the ability of carriers to serve the public or appears to be unjust, unfair, 
unreasonable, prejudicial, discriminatory, or otherwise unlawful.” 

The commissioner observes in that statement, however, that the Supreme 
Court in the Southern Pacific-Heltzel case pointed out that when the legislature 
enacted the Motor Transportation Code in 1933 it did not include the phrase 
“maximum or minimum or maximum and minimum to be charged” or any 
equivalent thereof. 

The commissioner, after referring to language in the case next above referred 
to as dictum, says: “Nevertheless the commissioner does fix exact rates on motor 
carriers which are deemed to cover both increases and reductions and this has 
not been challenged by the (motor) industry.” [The word “motor” in paren- 
theses, ours. ] 

There is a reason why the motor carriers have not challenged the authority 
of the PUC. They want senate bill 121 to insure that the PUC has the power to 
subject the rails to the conditions under which they uncomplainingly operate. 
And it is noteworthy the PUC does not say he has power over minimum rates 
of motor carriers, but rather that he “does fix exact rates” on motor carriers. 

Whether one believes that which PUC regards as dictum in the Southern 
Pacific Co. v. Heltzel case to be such, it appears clear to us that the PUC has 
no control of minimum rates of carriers by rail or truck. 

3. The PUC appears to put at rest any questions arising respecting minimum 
rates of carriers of freight by water. In his statement to the commerce and 
utilities committee of the Senate he avers: 

“There is very little water carrier traffic subject to State regulation in Oregon. 
The bulk of it either falls within interstate commerce because it is a part of a 
continuous journey in interstate commerce or because of Federal court decisions 
relating to all Columbia barge traffic, or it is conducted within harbors which is 
expressly exempt. 

“In addition, section 769.090 ORS, dealing with water carrier regulation in 
Oregon, recites that: 

“<‘This chapter shall not be construed— 

“*(3) to give the commissioner any authority to establish minimum rates 
for transportation of freight by water.’ ” 
Now let us review some of the aspects of this bill and discuss them. 

Subsection (2) of section 1 of the bill provides: 

“(2) The public utilities commissioner in fixing, altering, determining, or 
prescribing rates for a carrier shall give due regard to: 

“(a) The maintenance of adequate transportation service to meet public 
requirements. 

“(b) The competitive transportation rates of competing carriers and the 
effect on other means of transportation. 

“(c) Whether the rates are compensatory. 

““(d) The inherent advantages of each type of carrier. 

“(e) The prevention of monopoly and the prevention of oppression or 
stifling of competition. 

“(f) Where the rates are applicable to a specified locality only, the rates 
of the carrier in other localities of the State.” 

Proponents of the bill tentatively agreed to have (a), (b), and (f) stricken, 
but no official action was taken as a result, hence as the bill remains in com- 
mittee, it has not been amended. But let us assume (a), (b), and (f) were 
deleted, what then may we say of the bill thus amended? And is there real need 
for the proposed legislation? The motor carriers are vigorously behind the 
bill. Are they seeking to secure advantages under the bill? Or, are they seeking 
relief from abuses and serious disadvantages or discriminations? 

From an examination of the material furnished (and there is no paucity 
of it), there is no convincing evidence that the trucks are being driven from 
our highways. Indeed, there is evidence that the contrary is true. There are 
parts of Oregon where the only freight service is rendered by the motor carriers. 
And the number of such localities is on the increase. 

This is due to a number of reasons or causes. A cursory glance will reveal 
some of them. For instance: 

(1) Railroad construction is now very costly and it is doubtful if any 
appreciable mileage of rails will be built in or projected for the future; 

(2) Many railroad feeder lines are being abandoned, due in no small part 
to competition of the trucks; 
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(3) New communities are springing up which railroads do not serve; and 
(4) Motor carriers are able, in many instances, to provide a more flexible 
service. 

This means that as Oregon’s economy expands and her land area undergoes 
development, the motor carriers will carry an even greater percentage of freight 
movement, both intrastate and interstate, than they do today. And there are 
indications that there may be an acceleration in the percentage increase of the 
tonnage which the trucks will handle. 

As noted above, the motor carrier now serves areas where neither rails nor 
barges can reach or serve, but there are no places in Oregon which rails serve 
to which trucks cannot go. It would also be observed that as new communities 
arise, highways thereto will be constructed simultaneously, which means the 
trucks will be the first on the ground. But if the rails would serve the new 
community they must build their way into it. 

There is a provision of senate bill No. 121 which alone should condemn it. 
This provision is not directed against all alleged offending carriers. The rail- 
roads, and they alone, are singled out. It is with no solicitation for the welfare 
of one mode of transportation for that of another that we observe that the bill 
is, to say the least, tinctured with a punitive motive. Indeed it is not to our 
knowledge denied that railroads are the target of this bill. 

Section 1, subsection (2) (c) reads: “The prevention of monopoly and the 
prevention of oppression or stifling of competition.” 

What do the words “prevention of oppression” mean? What kind of oppres- 
sion? The definition of “oppression” has so many connotations that courts as 
well as the PUC would find it difficult to rationalize complaints addressed to 
the word. 

The provision of the bill above quoted, providing against stifling competition, 
is difficult to reconcile with the patent objective of the bill which is to put a 
floor under minimum rates of railroads and, thereby, not only stifle competition 
but effectively destroy it. And yet that is exactly what senate bill No. 121 would 
tend to do if it became law in the form in which it was introduced. 

It is our belief that the objective sought to be attained by senate bill No. 121 
is not equality between rails, trucks, and barges but rather for the purpose of 
placing a floor under rates for the transportation of certain commodities intra- 
state and hereby make it possible for trucks and barges to participate in the 
movement of these commodities in spite of the fact the railroads might be able 
to perform the carriage at compensatory rates which are lower. Such would 
not result in public enjoyment of the inherent advantage which, in such a case, 
would reside with the railroad. Put another way, let us suppose the railroads 
were to ask that such a floor be placed under the minimum rates of trucks to 
a given destination which would enable the rails to participate in the movement 
of a given commodity thereto, notwithstanding the motor carriers could, at 
compensatory rates, move freight to that point for less than the rate which the 
railroads would have to charge, if compensatory, for a rail movement to a certain 
point and transshipment therefrom to the ultimate destination. 

We well know how a proposal such as that last mentioned would be received 
publicly and officially, yet in principle, the two examples mentioned produce the 
same result. 

What then would be the effect of this bill if it became law? 

We have heretofore asserted that the essential effect of Senate bill No. 121 is 
to provide a floor under minimum rates of railroads. This, of course, means 
that the PUC could, under the terms of the subject measure, compel a railroad 
to charge rates higher than necessary to enable it to operate at a profit until 
after a long and costly hearing. 

When a carrier files a tariff that would result in a lower rate on certain com- 
modities there is a legal presumption that such tariff is not in violation of law. 
Further, it follows that men experienced and expert in their business will not 
knowingly take improvident steps. Each of these presumptions may be over- 
come by competent evidence. But the bare allegations of a competitor that the 
tariff so filed is unlawful should not, without proof, be accepted by the PUC as a 
basis for suspending effective date of the tariff until after a hearing. With a 
pliant PUC in office such a procedure would amount to a veto over the business 
practice of one carrier by a competitor. Such would be contrary to public policy. 
Yet that is exactly what Senate bill No. 121 would permit. 

It will be urged that such a situation would not arise because it is assumed 
that a PUC would not suspend a tariff merely upon the complaint of a competitor. 
Well, legislation which would permit such to occur should have no place in our 
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law. Recent experience has demonstrated that PUC’s have been known to 
indicate a preference for the welfare of one mode of transportation to another. 

When one considers another aspect of a result which would flow from this 
bill, there is more reason than appears on the surface why it should never become 
law. 

What would happen if the rails, trucks, and barges entered into an arrange- 
ment whereby each would agree to fix rates at the same levels for certain com- 
modities to certain destinations? 

We don’t need to speculate long on what would happen. Civil and criminal 
actions would ensue. Such an arrangement would, in our opinion, be in obvious 
violation of law. Yet we are asked to look with favor upon a proposed measure, 
which if enacted into law would by legislative fiat permit bringing about the 
same result. 

At this point it is proper that we ask: Is there real need for the proposed 
legislation? Is any type of carrier really being hurt? In what respect are the 
motor carriers being subjected to oppressive and unfair treatment? 

The motor carriers have not turnished convincing evidence of any substantial 
roadblocks to an expansion of their business. And there should not be. But 
this does not mean that motor carriers should be permitted to share in certain 
freight business if they are unable to furnish that service at the same rates others 
can and at the same time realize a profit. It may be true that the trucks have 
in some instances lost some business to the railroads. Losing business to a 
competitor happens every day. Such is a part of our competitive system and 
which has been the basic factor in the attainment of the high standard of living 
we enjoy. The railroads have been and are losing business to the trucks and 
barges. And there is justification for this state of affairs. Particularly are 
the rails losing out in the race for some kinds of new business. There is a sound 
reason for this. The trucks furnish a type of service which the railroads cannot, 
or at least do not. 

There is as yet, a very limited area of waterways in Oregon upon which intra- 
state movement of freight by water is practicable. Since all barge traffic on the 
Columbia has been adjudged interstate by the Federal court, there remains 
chiefly the Willamette River as an artery of water commerce upon which intra- 
state commerce can move. 

The main obstacle to barge traffic on the Willamette is patently channel and 
other needed river improvement such as adequate locks and revetments. 

We reach the conclusion that there is no need for Senate bill No. 121. The 
most that can be said for it is that it would permit one type of carrier to veto, 
in effect, the exercise of a privilege which it could enjoy if it wished so to do. 

We do not wish to be understood as opposing the right of a carrier or carriers 
to complain against a competitor. Such a right is a fundamental one. But 
we believe, with equal conviction, that when a competitor does complain it 
should be required to establish its case by competent evidence instead of unproved 
charges and allegations, before a suspension of a competitor’s tariff is ordered. 

If a competitor would have interlocutory action on its complaint, it should 
be required to furnish bond to indemnify the complainee against loss of profit 
and costs incident to the hearing occasioned by the complaint. 

We could go on at length and discuss all facets of every phase of competition 
between competing carriers, but such would not aid us materially in arriving 
at a sound conclusion. 

Stripped of all save the fundamental aspects of a problem of fateful conse- 
quences to the economy of our state we conclude: 

(1) Each mode of transportation should be encouraged to develop its defini- 
tive potential for service to the public; 

(2) Practices by any carrier which would prevent the achievement of the 
aims mentioned in (1) above must he prohibited ; 

(3) Complaints seeking punitive results should not be countenanced; and 

(4) Legislation shonld he aimed toward the equality of opportunity for all 
carriers to serve within their respective competencies. 

We oppose Senate bill No. 121 because it would not, if it became law, establish 
equality between the several types of carriers nor would it provide the means 
whereby the aims set forth in conclusions (1), (2), (3), and (4) may be realized. 


Mr. Carson. I think that sums up, Mr. Chairman, what we have to 


say on the subject of minimum rates, and I thank you very much for 
allowing us the opportunity to appear. 
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Mr. Harris. Colonel, we thank you very much. We are very glad 
to have your testimony here in connection with this important, far- 
reaching problem. 


STATEMENT OF C. E. CHILDE, TRANSPORTATION CONSULTANT, 
WASHINGTON, D. C. 


Mr. Harris. Mr. Childe, I believe you are a transportation consult- 
ant here in Washington; is that correct? 

Mr. Cuixpe. Yes, sir. 

Mr. Harris. I would like on behalf of the committee to welcome 
you here, because you have had a great deal of experience over many 
years with problems being discussed here. 

I understand that as a result of the reputation that you gained over 
many years, President Roosevelt appointed you in 1941 as a member 
of the Transportation Board, which was provided, I believe, in the 
Transportation Act of 1940. 

Therefore, your familiarity with this subject, I am sure, gives you 
the reputation here which this committee will be glad to consider and 
certainly your testimony on this problem will be of great interest to us. 

Mr. Cuimpr. Thank you very much, Mr. Chairman, I will do my 
best to be helpful to the committee in its consideration of this matter. 

I appear as a witness for the common carriers on the inland water- 
ways, members of the Waterways Freight Bureau, with the under- 
standing that I am to state my independent views as to what I con- 
ceive to be the general public interest in the transportation bills that 
are before you. 

I have filed a written statement, Mr. Chairman, with tables and 
charts attached, and in it I have stated my transportation experience. 

Since I wrote this statement and after reading part of the record 
of the hearings, I have concluded that it would save time and might 
be more informative to the committee if I should speak informally on 
what I believe are the important issues here and, with your permis- 
sion, I would like to file the statement and proceed in that way. 

Mr. Harris. We will be glad to have your entire statement for the 
record and for the information of the committee. I observe you have 
« number of rather large charts which I am not sure can be conveni- 
ently placed in the record; but they will be received for the files of 
the committee and if they are such as can go in the record, we will 
try to work it out some way. 

Mr. Cuitpe. Thank you, Mr. Chairman. 

The charts will be displayed as I go along, but copies are attached 
to the statement which may be seen by whomever is interested in my 
discussion here. 

(The statement above referred to is as follows :) 


STATEMENT OF C. E. CHILDE, TRANSPORTATION CONSULTANT 


My name is C. E. Childe. I am a transportation consultant with offices in 
Washington, D. C. My experience in transportation has extended over more 
than 50 years, and for over 40 years I have been a practitioner before the Inter- 
state Commerce Commission. In 1926-28 I was president of the National Indus- 
trial Traffic League, a national organization of shippers. From 1935 to 1940 
I was chairman of the traffic committee of the Mississippi Valley Association, 
an organization devoted to the transportation and economic development of the 
Mississippi Valley States. In 1941 I was appointed by President Roosevelt a 
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member of the Transportation Board of Investigation and Research, created by 
the Transportation Act of 1940 to study and report to the President and Congress 
on the relative economy and fitness of carriers by railroad, highway, and water, 
for development into a national transportation system adequate for commerce, 
the postal service, and the national defense. This Board also made studies and 
reports on the national freight-rate structure and relation of rates to costs. 
After the termination of that office in 1944, I served for a year as transportation 
and economic consultant of the Senate Small Business Committee, during which 
time I made a report (published as Senate Committee Print, No. 14, 79th Cong., 
2d sess.), entitled Transportation Program for Small Business. In 1949 I was 
consultant to Secretary of Commerce Sawyer, collaborating in the preparation 
of his report to the President, December 1, 1949, entitled “Unified and Coor- 
dinated Federal Program for Transportation.” In 1950, I served as Chairman 
of the Transportation Committee of the President’s Water Resources Policy 
Commission. Since 1946, I have made transportation surveys, traffic, rate, and 
cost analyses, and economic studies of transportation and marketing for private 
clients and Government agencies, including the Departments of Commerce and 
Agriculture, and United States Army Engineers. I am appearing today for 
common carriers on the inland waterways, which are members of the Waterways 
Freight Bureau, with the understanding that I am to express my independent 
views as to the general public interest in the bills now before you. 

The general public interest in this subject, as I see it, is that stated in the 
national transportation policy of Congress, namely, to develop, coordinate, and 
preserve a national transportation system by water, highway, rail, and other 
means, adequate to meet the needs of commerce, the postal service, and national 
defense. 

The main purpose of the proponents of the present bills, as I understand it, 
is to give greater latitude to common carriers to raise or lower rates, as they 
see fit, in order to strengthen the competitive position of the railroads against 
other kinds of transportation. Mr. Jervis Langdon, Jr., has submitted to your 
committee in behalf of the railroads a proposal that the following addition be 
made to the rule of ratemaking in the Interstate Commerce Act, to give the rail- 
roads greater freedom to reduce competitive rates: 

“In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates to the rates of any other 
mode of transportation ; or whether such rates are lower than necessary to meet 
the competition of any other mode of transportation.” 

I shall confine my statement largely to a discussion of the effect that such a 
change would have, upon the commerce, as well as the carriers of the country. 
It is my opinion that the present regulatory laws, as administered by the Inter- 
state Commerce Commission, are more than amply liberal in allowing the rail- 
roads to compete, and that the proposals to give the railroads greater freedom 
within the upper limits of “maximum reasonable rates” and the lower of “mini- 
mum reasonable rates,” to raise and lower rates as they see fit without inter- 
ference by the Interstate Commerce Commission, would be a backward step 
which would be contrary to the public interest. 

I think it is not generally understood that the margins or spreads between 
what are considered by the railroads, and now recognized by the Commission, 
as maximum reasonable rates, on the one hand, and minimum reasonable rates, 
on the other, are very wide indeed; and that to give the railroads still wider 
latitude to raise or lower rates without restraint of the Commission would make 
possible such great discriminations and injustices, as between carriers, localities, 
and shippers, as to cause disastrous losses and interference with the country’s 
economic welfare. It is said that the Commission would still have the same power 
that it has today to prevent unjust discriminations. I shall undertake to show 
that is not correct, and that under the proposed laws there would be no effective 
means of protection of either the carriers or the public against intolerable bur- 
dens of cutthroat competition and intolerable handicaps to business and trans- 
portation that would result. Although the main purpose of our interstate com- 
merce laws, from the beginning, has been to prevent such unjust discriminations, 
which in the past were so harmful to the commerce, as well as to carriers, as to 
bring about the regulation which prevails today, I want to point out that such 
discriminations do exist today, under present laws, and are growing to an alarm- 
ing extent, showing a need for more effective control, instead of opening the doors 
to more and greater discriminations. 
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Statements have been made to this committee that the present regulation was 
the outgrowth of a monopoly of transportation by the railroads which no longer 
exists, therefore the reasons for such regulation are no longer valid. I take 
issue with that viewpoint. It is true that in the past, where a community or 
shipper was served by only one railroad, or where the railroads were able to 
agree on the rates and services they would offer, elements of monopoly existed, 
but that was by no means the universal situation before the railroads were 
regulated. Generally there was fierce competition for traffic between the hun- 
dreds of railroads throughout the country, as well as between railroads and such 
water transportation as had not been driven out of existence by the rails. There 
was ruthless competition between large shippers which influenced or forced 
railroads, in seeking their traffic, to cut individual rates and otherwise discrim- 
inate against one shipper and favor another—by which large shippers and locali- 
ties gained greater advantages over the smaller. Those competitive conditions 
and the ruinous consequences to shippers and whole areas of the country from 
the rate discriminations which ensued brought about the enactment of the 
original Interstate Commerce Act, in 1887, and its amendments, in 1906 and sub- 
sequent years, all with the paramount objective of giving all shippers and com- 
munities, large and small, just and equal transportation opportunity. The 
amendments to the act in 1920 and later, and the transportation policy declared 
in the 1940 Transportation Act also, make clear the intent of Congress that the 
railroads and other carriers should all have fair opportunity, under regulation 
recognizing the inherent abilities of each type, to develop a coordinated national 
transportation system, adequate for all public needs. Regulation to prevent 
destructive competition is, it seems to me, an essential part of this policy. 

The Commission, over the past 50 years, has made much progress in lessening 
discriminations. It may seem strange, but nevertheless it is true, that notwith- 
standing the law’s sweeping provisions that all rates shall be just and reasonable 
and free from unjust discrimination, undue or unreasonable preference or ad- 
vantage, or undue prejudice or disadvantage, many discriminations remain 
which, at least to those injured by them, seem unjust. The words of the statute, 
however, as construed by the courts and the Commission, have acquired a techni- 
cal meaning which permits a wide variation between “maximum” and “minimum” 
reasonable rates, and legalized discriminatory rate differences, even on the same 
commodity, for like transportation services. 

I think anyone who examines the railroad rate structure will be astonished at 
the wide range, from high to low, of rates on different commodities or on the 
same commodities for similar lengths of haul, under similar transportation con- 
ditions. The explanation why it is that such great differences are permitted 
when, under the law’s requirements, all rates shall be just, reasonable, and non- 
discriminatory is to be found in the way that the rate structure developed before 
the railroads were regulated, and the influence of the early rates and rate policies 
upon the rates we have now. 

Although it is often said that rates are based upon cost and value of the service, 
it is necessary in order to understand the working of the present law and the 
significance of the proposed legislation, to know that railroad rates are based 
almost entirely on what this traffic is thought to be able to bear; that is what is 
called value of the service. Cost of the service has had, until recently at least, 
little or no consideration. The wide variations in rates from high to low result 
from the working out of that policy. The meaning of what the traffic will bear, 
or value of the service if you prefer, in railroad thinking is, how much can we 
charge and still get enough traffic to yield us the greatest possible revenue? I do 
not know of any rate adjustment, past or present, in which the rates bear a defi- 
nite relation to cost. It is widely contended and believed by railroad and some 
other authorities, that cost cannot be definitely determined and should be used 
at the most only as a guide for determining minimum rates. The Commission 
in recent years has, however, been using cost of service as a guide especially in 
determining how low a carrier may go in reducing rates to meet competition. But 
in most cases the controlling consideration is what can the traffic reasonably 
bear, considering the customarily established levels and the competitive condi- 
tions? Custom and competition have thus become the major factors in deter- 
mining whether a rate is just and reasonable. 

The evolution of rates under the theory of what the traffic will bear has been 
about as follows: First, commodities were classified by the railroads into groups 
identified by numbers or letters. High-value commodities supposed to be able 
to bear the highest rates, were put in the higher-rated classes and those unable 
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to stand higher rates were put in lower-rated groups. Some slight consideration 
was given to the relative cost of transportation in such respects as placing highly 
perishable or dangerous articles in somewhat higher-rated classes, and heavy- 
loading large-volume freight in somewhat lower-rated classes, and maintaining 
higher ratings on less-than-carload than on carload quantities. 

Rates were published from point to point on these various classes, varying 
with the length of haul. The levels of these class rates were, on the whole, 
much higher than the rates the railroad actually charged or expected to obtain 
on most of the traffic which it hauled. On most commodities moving in substan- 
tial volume, special rates, much lower than the class rates, were published be- 
tween individual points at whatever levels the railroad considered necessary to 
meet competitive conditions. These commodity rates varied from high to low, 
according to the intensity of the competition encountered. Wherever railroads 
competed with water carriers much lower railroad rates were established than 
applied elsewhere. Water transportation costs are ordinarily lower than rail- 
road, but as the water carriers with their slower service could only compete where 
their rates were lower, there was a strong inducement for the railroads to cut 
‘ates below water lines’ costs, and thus eliminate that kind of competition. By 
the turn of the century, the railroads did succeed in eliminating the inland water 
carriers, except bulk carriers and railroad-owned ships on the Great Lakes, and 
greatly crippling coastwise water commerce. After the water carriers were elim- 
inated, the railroads kept their rates on the formerly water-competitive traffic 
lower than levels elsewhere, partly to discourage water commerce from reviving 
and partly because of strong competition between the railroads themselves for the 
large volume of traffic to and from port areas, where manufacturing industry 
and population had concentrated. Aside from the low rates stemming from 
water competition, actual and potential, fierce and widespread competition among 
the railroads themselves produced throughout the whole country, on important 
volumes of traflic—especially traffic controlled by large shippers—lower rates 
than the rates on the so-called noncompetitive, or small-volume traffic. Thus 
great inequalities and violent fluctuations appeared in the published tariffs. 

Secret rebates below the published tariffs were granted to the larger shippers, 
as a matter of course. Even in the smaller communities, the larger shippers 
expected and received their regular monthly rebates from the railroads. In 
order to keep competition within bounds, the railroads established rate associa- 
tions which published uniform levels of agreed rates, but the secret rebating 
practices and pressure of competition usually made these agreements short 
lived. Rate wars frequently erupted. I remember an instance, for example, in 
which rates on grain from Omaha to Chicago were cut to as low as 1 cent a 
bushel in order to prevent one line from getting a larger share of the traffic. 
The associations themselves were condemned by the courts as in violation of the 
antitrust laws. 

Those were the conditions that brought about the complicated jumble of 
railroad rates, with extreme variations and intolerable discriminations between 
high and low levels, which resulted in the passage of the Act to Regulate Com- 
merce in 1887. The original act was found to be unenforcible until the strength- 
ening amendments of 1906, and further amendments since that time have given 
the Interstate Commerce Commission additional regulatory powers, including 
the duty of maintaining rates which will yield the railroads an adequate return. 

The first effect of regulation was to do away with rebating. The published 
tariffs of the railroads were the only rates they could lawfully charge. And 
since under the law the published rates were presumed to be just, reasonable, 
and otherwise lawful unless and until they were found unlawful by the Com- 
mission the effect of the law was to adopt and freeze into the rate structure the 
patterns of rates and discriminations which had grown up and become embodied 
in the published tariffs. Those rates could be corrected only by voluntary 
changes made by the railroads or by order of the Commission, after hearing. 

The Commission, in the cases brought before it over the past 50 years, has 
passed on the lawfulness of most of the rate structure and brought about a much 
greater degree of justness and reasonableness of rates, and has lessened the 
number and extent of injurious discriminations. But necessarily it has had 
to regard the rates initiated by the railroads as prima facie lawful. Anyone 
who challenges a rate as unjust, unreasonable, or unjustly discriminatory or 
disadvantageous, must go further than merely showing that the rate is incon- 
sistent or illogical. The controlling consideration is, how is the rate harmful? 
In other words, does it deprive the complainant of fair opportunity by reason of 
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an unfair rate disadvantage? Unless some actual injury is shown and in addi- 
tion the rate is shown to be excessive in comparison with other rates considered 
reasonable, the Commission will seldom find the rate complained of unreasonable. 
There is the possibility that a rate not in itself considered unreasonable, may be 
held unjustly discriminatory or disadvantageous, and the discrimination may be 
ordered removed. One change in the act made in 1940 which forbids undue rate 
preference or disadvantage between regions has proved to be very beneficial 
in enabling the Commission to wipe out such widespread regional rate disad- 
vantages as formerly plagued certain areas, particularly in the South and West. 
The Commission has also, in exercising its powers to establish just and reasonable 
rates, brought about greater uniformity and thus removed many discriminations 
in rates on numerous important commodit!es. 

But with respect to individual rates between individual points, we are con- 
fronted, however, by what I consider to be the greatest weakness of the law, 
which is responsible for most of the unjust discriminations which exist today. 
As considered by the Commission and the courts, a discrimination or preference, 
however injurious it may be to the rate payer, is not unjust or undue, within 
the meaning of the statute, if it is caused by a different competitive condition 
met by the carrier with respect to the lower rate versus the higher. Under 
this rule, where a railroad competes with another carrier for any traffic between 
certain points, it may lawfully reduce its rate, so long as it remains above the 
out-of-pocket cost level, and at the same time maintain higher rates for like 
transportation service on like traffic which is not subjected to the same carrier 
competition. Let me illustrate by a rough diagram. 
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Suppose you are a shipper at point A, located on railroad X, sending your 
product to market M, 200 miles away, at a rate of $1 per hundred pounds. You 
have a competitor at point B, likewise on railroad X, 200 miles away from market 
M, who also pays the railroad a rate of $1 per hundred pounds, and thus you 
both pay the same rate for the same length of haul. This $1 rate is a so-called 
normal or noncompetitive high-profit rate; in other words, it is based on “what 
the traffic will reasonably bear”. But a competing carrier Y starts in business 
from B to M—say a truck or barge—which establishes a rate on your competitor's 
traffic of 80 cents per hundred pounds. The railroad then reduces its rate from 
B to M to 80 cents, and then the competing carrier reduces its rate, and finally 
both carriers have a rate of 60 cents per hundred pounds from B to M. During 
this time your rate from A to M has remained at $1, because it is noncompetitive, 
i. e., you can ship only by railroad. But the railroad now finds that its earnings 
have been depleted by the rate reduction from B to M, and other reductions like 
it, and by higher costs, so it makes a general increase in rates. Your rate from 
A to M goes up to $1.20. The rate from B to M may be raised, say to 70 cents, 
but unless the competing carrier raises its rate, it will probably remain at 60 
cents. Your rate has now become so high, compared with your competitor's, that 
you cannot do business at market M, and you either quit or buy yourself a truck 
and haul your own traffic, which is what the railroad calls being “robbed of the 
cream of the traffic.” The result is the railroad has lost what it formerly carried 
from A to M at $1; and what the competing carriers haul at 70 or 60 cents from 
B to M yields them little, if any profit. And the only way you, the shipper, can 
survive is either to get a cheaper carrier to haul your traffic from A to M, or move 
somewhere else, or go out of business entirely. That is the kind of rate-competi- 
tion for so-called competitive traffic and rate-increasing on so-called noncompeti- 
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tive traffic that is going on, and has been going on for years, under present law. 
The Commission and the courts permit this because they hold it is lawful, i. e., 
not unduly preferential or prejudicial, for a carrier to make discriminatory rates 
to meet competition of another carrier. It is true that under the present law, 
the Commission tries to keep that kind of competition from going so far as to 
be destructive of the competing carriers, but in the absence of precise knowledge 
of what will happen, the outcome may be highly injurious, and sometimes disas- 
trous, both to the commerce discriminated against and to the carriers. It is in 
my mind a strange anomaly that the Interstate Commerce Act has been construed 
as allowing discriminations in rates brought about by carrier competition, when 
carrier competition is the very thing which caused the discriminations the act 
was intended to prevent; while competition between shippers may be ignored in 
determining whether a carrier’s rate is unjustly discriminatory. 

If the changes in the law now advocated by the railroads are adopted, depriving 
the Commission of the power to consider the effect of rate reductions on the 
traffic of other modes of transportation, the results inevitably will be still greater 
discriminations between the high levels of normal, or noncompetitive, rates and 
the low levels of competitive rates, and still greater injuries to both carriers 
and commerce. Of course, a carrier could not engage in such discriminations 
unless it has a backlog of high-profit freight somewhere to offset the slim profit or 
lack of profit on the so-called competitive traffic. Presumably the railroads 
consider that they have enough backlog to enable them to win out against the 
trucks and waterlines who have no backlog. 

One aspect of the railroads’ proposal which seems worthy of notice is that while 
they want unrestricted opportunity to compete with other forms of transportation, 
they are opposed to wide-open competition between themselves. You will recall 
that, in 1948, after urgent appeals of the railroads, Congress enacted the Reed- 
Bullwinkle Act, which exempted railroads and other common carriers from 
the antitrust laws by permitting them to set up rate committees or associations 
to fix rates by agreement. This virtually put an end to rate competition between 
railroads, although the right was given to individual carriers to establish inde- 
pendent rates, which is seldom exercised. It was argued, in support of the Reed- 
Bulwinkle bill, that regulation of the Commission had superseded competition 
between railroads in ratemaking and, since this was so, rates made by agreement 
should be sanctioned by law. It seems to me quite illogical to urge that the rail- 
roads be released from the restraints of regulation in competing with other 
modes of transportation and at the same time, railroads’ rates be kept under 
shelter of the Reed-Bulwinkle Act against competition of railroads among them- 
selves. And I understand representatives of the Department of Commerce 
have conceded that such exemption is not consistent with the dynamic competi- 
tion among carriers they advocate. I mention this to point out that if un- 
restrained competition between railroads and other carriers is to be permitted 
by enactment of the changes now proposed, which I do not advocate, the Reed- 

3ulwinkle Act should simultaneously be repealed. 

It is my opinion that the inequalities which exist under the present laws are 
greater than they should be, and that the laws should be tightened to lessen exist- 
ing discriminations, instead of loosened to allow greater discriminations. In 
order to make the point clear, I want to give some illustrations of the wide 
variations which exist in railroad rate levels today, ranging from many times the 
cost of transportation to below cost of transportation, and some specific cases 
showing what wide latitude the Commission now gives the railroads to reduce 
their rates to meet competition of other carriers. 

Charts 1 and 2 were prepared by me from a recent publication of the Interstate 
Commerce Commission entitled “Distribution of Rail Revenue Contribution by 
Commodity Groups, 1953,” showing the relationship, as determined by its Cost 
Finding Section, of average rail rates charged on each of the 257 carload com- 
modity groups to average cost of the transportation. The costs are figured on 
two levels: One is out-of-pocket cost, which covers only the expenses of carload 
freight transportation which, under the Commission’s formula, are considered to 
vary directly with the volume of the tonnage. They include operating ex- 
penses, rents, taxes, 2 percent return on road and 4 percent on equipment used 
in freight service. The other, called fully distributed cost, covers the direct 
transportation expenses plus a return of 4 percent on the value of transportation 
property, plus the losses incurred by the railroads on less-than-carload freight 
transportation and passenger transportation, which must be made up as an addi- 
tional charge on the carload freight. Thus, fully distributed cost represents what 
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the railroads must earn on carload freight to remain in business as private enter- 
prises. As a whole, for the year 1953, they were within 1 percent of the total 
freight revenues on carload traffic. 

The horizontal line running across the middle of each chart represents the cost 
level and the bars extending upward and downward from the cost line represent 
the percentage relationship of each commodity group to cost. These com- 
modity groups are identified on the charts by consecutive numbers, and the 
table attached to my printed statement shows, by the same numbers, the name 
of the commodity, its percentage ratio to cost, also the percentage of tons and 
ton-miles each commodity group bears to the total tonnage. The width of the 
bars represents approximately the relative importance of each commodity group, 
measured in ton-miles, as percentage of the whole. For example, manufactured 
iron and steel is shown as 227 percent of out-of-pocket cost and 155 percent of 
fully distributed cost, and the width of the column shows its tonnage—about 
3 percent of the total ton-miles—is greater than manufactured aluminum, for 
example, shown by a narrower column as having average rates 210 percent 
of out-of-pocket cost and 150 percent of fully distributed cost. 

These charts show what extremely wide variations prevail, above and below 
the cost levels, in the average rates charged in the separate commodity groups 
and the large backlog of high-rated commodities the railroads have to sustain 
them in any competitive struggle with other modes of transportation. Bear in 
mind that in each of the commodity groups the rates run above and below the 
average rate level. But looking merely at the averages on the charts, it will be 
observed that the rate levels run from a high of 691 percent to 20 pereent of 
out-of-pocket cost, and from 433 percent to a low of 11 percent of fully distributed 
cost. Of the total of 257 commodity classes, 171, or 42 percent of the total ton- 
miles, yield more than fully distributed cost; and 41, representing 11 percent of 
the ton-mileage, yield less than out-of-pocket cost; and the 47 percent of total 
ton-miles in between yields something over out-of-pocket cost, but less than the 
full cost. In other words, these below-full-cost commodity groups do not fully 
pay their way, and part of their costs must be borne by the commodities having 
rate levels higher than the full cost. These charts do not cover less-than-carload 
freight, which is habitually carried by railroads at rates below cost levels. The 
deficits on less-than-carload freight, like the deficits on passenger transportation, 
are, under the Interstate Commerce Commission’s cost formula, added to the 
expenses as an element of cost of transporting carload freight. 

These charts make it clear, I think, that railroad freight rates do not bear any 
consistent relationship to the cost of the service. Some commodities are re- 
quired to pay, on the whole, a much heavier share of the transportation burden 
than others. Many whole groups of commodities are today being carried at less 
than cost. In many of these groups is a high percentage of freight for which 
railroads actively compete with water or truck transportation, the losses on 
which must be borne by the freight required to pay the high profit margins above 
cost level, although such low-level competitive rates are also common in the 
more profitable groups. Obviously, if the average rates on the high-profit 
commodities are kept high enough, it will enable the railroads to maintain in- 
definitely such low unprofitable rates as they may wish to establish to obtain 
traffic from competing forms of transportation. 

On the next charts, Nos. 3 to 7, I show the United States average carload rail 
rates and length of haul of the individual commodity groups, compared with 
approximate transportation costs, in cents per 100 pounds. The vertical scale 
of these charts shows the rate levels, and the horizontal scale the distance in 
miles. The lowest rates are at the bottom and each small square upward rep- 
resents 10 cents per 100 pounds. The lowest miles are at the left and each small 
square toward the right represents 100 miles. Each commodity group is shown 
by name, adjoining a dot on the charts indicating its rate level and the length of 
haul. Te red and black lines running diagonally from the lower left to upper 
right of each chart show the approximate cost of transportation; the black line 
is the fully distributed cost and the red line the out-of-pocket cost. The rates and 
costs are shown on several charts because cost levels vary according to the 
average load per car; so I have compared, on chart 3, the commodities loading 
50 tons and heavier per car with the cost of transportation of 58-ton boxear 
loads in the western district, which is close to the United States average; on 
chart 4 the commodities loading 35 to 49 tons per car are compared with 40-ton 
transportation cost; on chart 5, those running 20'to 34 tons compared with 30- 
ton cost; chart 6, 15 to 24 tons and 20-ton cost; and chart 7, loads of 14 tons and 
less, compared with 10-ton cost. 
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All these charts tell the same story, namely, that the range of rates now estab- 
lished and maintained with Interstate Commrece Commission approval is far 
wider than the range of costs, and throughout the whole rate structure there are 
many commodities paying relatively high rates and high margins of profit to the 
railroads, which provide a reservoir for sustaining low rates near to or lower 
than the cost of the transportation. Now it is asserted by the proponents of 
these bills that the present Interstate Commerce Act, as administéred by the Com- 
mission, unduly restricts railroad management in establishing competitive rates 
within the range of minimum reasonable rates; that is, rates above out-of-pocket 
cost, as a floor, and maximum reasonable rates; or, rates not excessively above 
full cost as a ceiling. I think that, as shown on these charts, the spread of rates 
now allowed by the Commission, ranging from way above to way below the cost 
levels, provides an exceedingly broad field for the railroads to exercise their 
judgment as to what the rate levels should be. 

The Commission’s policy is now, and always has been, to allow the railroads 
great flexibility to establish high rates on commodities which, in the railroad’s 
opinion, are able to bear them, and allow large reductions in individual rates on 
the same commodities when competition with other carriers arises which the 
railroad desires to meet. In my opinion the rate structure which has evolved 
is proof that rail management has had too much freedom to disregard costs and 
follow competitive pressures. The railroad pricing system, with great numbers 
of rates which are hundreds of percent higher than cost, and other large cate- 
gories below cost, is vastly different from the pricing policies of other industries, 
both in its wide variations and in its price discriminations to customers. Rail- 
road fortunes suffer, as well as those of other carriers and the public, if the 
transportation burden is so unevenly distributed that railroads price themselves, 
as weil as shippers, out of the market by high rates on some traffic, and other 
freight is hauled at a loss. 

It is hard, looking at the figures, to see logical justification for maintaining, 
for example, rates on wheat, presumably paid by the farmer, 225 percent of out- 
of-pocket cost, as compared with rates on flour, only 10 percent of out-of-pocket 
cost; or cereal foods, 117 percent of out-of-pocket cost, which represent the lower 
levels paid by the miller or processor. Or let’s take fuel: If you burn firewood, 
the railroad charges you for freight 78 percent of out-of-pocker cost; if you burn 
crude oil, you can ship at 91 percent of out-of-pocket cost; for fuel oil you pay 121 
percent; bituminous coal rates are 130 percent, and anthracite, 1389 percent; but 
coke rates are only 120 percent of out-of-pocket cost. If, however, you live in 
the country and burn bottled gas, your rate is 234 percent of out-of-pocket cost. 
Or, maybe you are building a house or business structure: On the sand and gravel 
going into your foundation, you pay freight rates 87 percent of out-of-pocket cost 
and on crushed stone, 97 percent. The common brick you use is charged 114 per- 
cent of out-of-pocket cost ; face brick and tile, 125 percent ; lumber is 144 percent 
of out-of-pocket cost; stone, if it is rough, 158 percent, and finished, 181 percent. 
The portland cement you use, however, pays 213 percent ; the steel, 227 percent of 
cut-of-pocket costs; and if you use copper, aluminum, or magnesium, the rates 
‘ange from 186 percent to 400 percent of out-of-pocket costs. It is hardly nec- 
essary to stress the point that if the Interstate Commerce Commission’s hands 
should be tied, as now proposed, the railroads could go still further in selective 
rate cutting and rate increases, and the inequalities and discriminations in the 
present rate structure would become even worse. Butin order that you may have 
in mind a picture of what is happening under present regulation, I give on the 
next charts some specific illustrations : 

Chart 8 shows the present rates on steel oil drilling pipe from Pittsburgh, the 
country’s largest producing point, to two important oil fields equidistant from 
Pittsburgh, namely, Williston, N. Dak., and Luling, Tex. Each of these destina- 
tions is 1,132 miles from Pittsburgh by rail. The rate from Pittsburgh to Williston 
is $1.57 per 100 pounds, which is about the normal level for steel pipe moving that 
distance. The average level of rates on steel pipe, as has been shown on the pre- 
vious charts, is 229 percent of average out-of-pocket cost. But, as you will note 
from the chart, the rate from Pittsburgh to Luling is 90 cents per 100 pounds, 67 
cents less than for the equal haul to Williston. The reason is that there is an 
inland waterway running down the Ohio and Mississippi Rivers and on the Texas 
Intracoastal Canal, from Pittsburgh to Houston, and Luling is within trucking 
distance of Houston. Cost of transporting pipe by barge is much lower than by 
rail, and shippers have been able to save money by using the water route to 
Houston, and trucking beyond. The railroads, in order to keep this traffic on 
the rails, have reduced their normal rate 43 percent and, if the proposed bills are 
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passed, nothing can stop them from going much lower to keep the traffic off the 
water-truck route. Of course, they would need to keep the rates high to North 
Dakota and other inland consuming points to offset the loss of revenues on the 
low rate to Texas. Presumably, they could raise the Texas rate as soon as their 
water competitor was put out of business. 

The next chart, No. 9, deals with rates on steel billets from Huntington, W. Va., 
to Beaumont, which the railroads have reduced to $14.05 per gross ton for a rail 
haul of 1,129 miles, yielding them a revenue per car-mile of 62 cents, because 
there is barge transportation of steel billets from Huntington to Beaumont. 
Normal rates for similar hauls, from Detroit to Fort Worth or from Kokomo to 
Longview, on which there is no competitive water transportation, are $24.38 and 
$21.51 per ton, yielding car-mile revenues of $1.07 and $1.34, 72 to 100 percent 
higher than the car-mile earnings to Beaumont. These illustrations represent 
actual movements of freight. 

Chart 10 shows the present “normal” rail rates on ferrosilicon, a steel alloy, 
from points in Kentucky, Alabama, and Tennessee to Sand Springs, an Oklahoma 
consuming point, as compared with the rates established from the same points to 
Houston, to meet barge competition. You will note that, although the haul to 
Houston is longer, the rate to Houston is more than $4 per ton below, and the 
car-mile earnings are 58 to 67 cents lower than the so-called normal rates, simply 
pee He the barge competes at Houston and does not compete for Sand Springs 
traffic. 

Charts 11 and 12 show some rates recently reduced by the railroads on alumi- 
num and magnesium ingots, in order to keep the traffic from moving by barge as 
compared with the higher rates maintained on so-called noncompetitive traffic. 
Chart 11 shows that from Chalmette, La., to Wichita, Kans., 850 miles, the rate 
is $32 per net ton, which yields $1.88 per car-mile on a 50-ton car. But from 
Chalmette to Chicago, which is competitive with barge transportation, the pres- 
ent rate is $16.40 per ton, yielding 92 cents per car-mile, and the railroads are now 
proposing to reduce this to $12.31, or 69 cents per car-mile, which is less than 
half of normal, in order to keep the traffic from moving by barge. From Jones 
Mill, Ark., to Newnan, Ga., 616 miles, the rail rate is $23.20 per ton, yielding $1.88 
per car-mile earnings, but from Jones Mill to Davenport, Iowa, 651 miles, the rate 
is $13.60 per ton yielding $1.04 per car-mile earnings, 45 percent below the earn- 
ings to Newnan, because there is truck and truck-barge competition for the 
traffic from Jones Mill to Davenport. 

Chart 12 shows that, on magnesium ingots from Velasco, Tex., to Wichita, 709 
miles, the rail rate is $32 per ton and the car-mile earnings $2.25, whereas from 
Velasco to St. Louis, rail distance 799 miles, the rate is $10.55 per ton and the car- 
mile earnings 66 cents—less than one-third of the earnings to Wichita. There is 
barge transportation from Velasco to St. Louis, and not to Wichita. 

The next two charts, Nos. 183 and 14, showing rates on gasoline, molasses 
and sugar, are especially significant, I think, because they show rate reductions 
which the Commission itself authorized, in some hard-fought cases, to permit 
railroads to meet water competition, as compared with higher rates found to be 
reasonable where such direct competition does not prevail. Chart 13 shows what 
happened to gasoline rates from New Orleans to Memphis, and rates on black- 
strap molasses from New Orleans to Peoria, in some early cases following the 
revival of barge transportation on the Mississippi and Illinois Rivers. The 
gasoline cases, entitled “Petroleum from New Orleans,” reported in 194 ICC 
81, arose in the early 1930’s, shortly after the Interstate Commerce Commission 
in an extensive investigation of petroleum rates. Petroleum and Petroleum 
Products (171 I. C. ©. 286), decided January 5, 1931, had required the rail- 
roads to establish what it found to be just and reasonable maximum rates. The 
rate the Commission prescribed as reasonable from New Orleans to Memphis, 
883 miles, was 30 cents per hundred pounds. That was apparently considered 
by the Commission to be below the top level of maximum reasonable rates, be- 
cause at the same time the Commission established as a mileage scale within the 
Southeast a rate of 42 cents per hundred pounds for the distance of 380-400 
miles. However, shortly after these rates became effective, in March 1932, a 
movement of petroleum in privately owned barges of large petroleum refineries 
developed from New Orleans to Memphis. The railroads thereupon applied to 
the Commission for authority to reduce their rates on petroleum in tank cars 
from New Orleans to Memphis, from 30 cents per hundred pounds to 11 cents 
per hundred pounds, and at the same time to maintain at intermediate points 
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and points beyond, the higher rates which were in effect by Commission order 
as reasonable. The railroads alleged that the 11 cents rate would yield them 
something over out-of-pocket costs, notwithstanding the fact that they paid 
the petroleum refineries who owned the tank cars a rental charge of 1% cents 
per mile for both the loaded and empty haul, which reduced the net rate to 
the carriers something like 2 cents per hundred pounds. The Commission, after 
consideration, allowed the railroads to reduce their rate to 15 cents per hun- 
dred pounds, which was just half of what it had shortly before established as a 
reasonable rate. The higher rates were kept in effect at intermediate points on 
the railroad between New Orleans and Memphis and points beyond off the 
waterways. It was this decision which prompted Commissioner Eastman to 
write his celebrated concurring expression, from which I quote briefly below— 
there was a fuller quotation in the statement recently made to the committee 
by Mr. Harry ©. Ames: 

“This promises to be the beginning of a return to a policy of railroad rate- 
making which existed for many years and reached its fullest development in the 
southeastern portion of the country. * * * The railroads in their early years 
encountered stiff competition from many steamboat lines * * * and they pro- 
ceeded to meet this competition ruthlessly. Eventually they swept the waters 
clean of the competing craft, except on the ocean and the gulf, and even there 
the competition was greatly weakened. 

“This was done by cutting rates where competition existed, to whatever extent 
was necessary to paralyze it, at the same time maintaining rates at a very high 
level elsewhere. The steamboats did not have this reservoir of noncompetitive 
traffic to help them out, and hence perished in the unequal struggle. * * * 
Interior points which had little or no competition of any character were out of 
luck. Their rates were on what the railroads called a normal level, which was 
preposterously high. All this made, of course, for a very uneven development 
of the country and it was one of the main factors which precipitated the creation 
of this Commission in 1887.” 

Commissioner Eastman went on to point out that if the railroads were to go 
back to the old policy of rate-cutting of the kind allowed in the cases under 
consideration, “they will eventually cripple their water competitors as they were 
crippled in days gone by.” 

Notwithstanding Commissioner Eastman’s prophetic warning, the rate on 
gasoline from New Orleans to Memphis continues on the subnormal levels which 
the Commission established in 1983, with the addition of general increases in 
rates which have occurred since that time. The rate from New Orleans to 
Memphis, as of January 1, 1955, as shown by chart 13, is 29 cents per hundred 
pounds. If the normal level established by the Commission had remained in 
effect, the rate with the increases would be, as of January 1, 1955, 63 cents per 
hundred pounds. As of today the rates are 6 percent higher, 31 cents present 
versus 67 cents normal, I show the January 1, 1955, rates on the chart, to com- 
pare them with the Interstate Commerce Commission’s recently published fully 
distributed cost and out-of-pocket cost for transportation in the Southeast. It 
will be noted that for a 30-ton tank carload of gasoline, which compares with 
average loading of 58,600 pounds shown in the proceedings before the Commis- 
sion, that the 29-cent rate is somewhat above out-of-pocket cost, but below the 
fully distributed cost level. To the extent the present rate fails to meet full 
cost, other rail transportation has to bear the burden. 

The other illustration on the chart deals with rates on blackstrap molasses 
from New Orleans to Peoria. Here the normal rate in 1932 was 30 cents per 
hundred pounds in 1932, for rail distances of 858 miles over the Illinois Central 
Railroad, and 1,002 miles over the Missouri Pacific. Beginning in 1933, after 
the opening of the Illinois River Waterway, a large consumer of blackstrap 
molasses at Peoria began to move it in barges. The two railroads thereupon 
applied to the Interstate Commerce Commission for authority to reduce their 
rate from 30 to 14 cents per hundred pounds, in minimum shipments at 
one time of 1,800 tons, which represented about 38 tank carloads. Here also 
the railroads asked that they be allowed to keep in effect at intermediate points 
and points beyond, the higher normal rate levels. The Commission first allowed 
a rate of 17% cents, but on later consideration authorized the establishment of 
a 15-cent rate, which as in the gasoline case from New Orleans to Memphis, 
was just half of the normal rate level, which remained in effect at intermediate 








1640 TRANSPORTATION POLICY 


points and points equidistant, off the river. This rate, with the general per- 
centage increases subsequently allowed, has become, as of January 1, 1955, 
29 cents per hundred pounds, and the normal rate of 30 cents has become 63 
cents per hundred pounds. On chart 13, these two rates are compared with 
fully distributed and out-of-pocket costs of transportation of a 50-ton tank 
carload, as developed by the Cost Section of the Interstate Commerce Com- 
mission. It will be noted that the reduced rate authorized by the Commission, 
as now in effect, is not less than half of the normal rail rate, but it is 
substantially below average fully distributed cost, and even 6 cents per hundred 
pounds below out-of-pocket. cost. 

The Commission’s publication I have previously referred to, Distribution of 
Rail Revenue Contribution of the Commodity Groups, 1953, shows that, for 
the United States as a whole, residual molasses rates yield 164 percent of out-of- 
pocket cost; within southern territory it is 188 percent of out-of-pocket cost. 
Comparing these figures with the below-out-of-pocket cost level of the New 
Orleans-Peoria rate indicates the extent to which the Commission allows the 
railroads to go, under the present laws, to meet water competition, while at the 
same time maintaining much higher rates on the so-called noncompetitive traffic. 
The effect of this rail reduction was to drive this particular traffic of the 
waterway. 

The next chart on which I wish to comment, No. 14, dealing with sugar rates, 
covers a competitive situation with which I was personally familiar, in which 
the railroads not only took traffic away from water lines, but also forced, by 
the discriminatory rates which were established, the removal, much against its 
will, of a manufacturing industry from Omaha, Nebr. to Chicago, in order to get 
the lower rates necessary for it to exist. During the 1920’s and 1930’s, the 
Interstate Commerce Commission established throughout most of the United 
States what is found to be just and reasonable maximum rates on sugar. Chi- 
cago is the largest sugar-consuming point in the United States, and the key point 
in fixing rate relationships from sugar refineries on the Atlantic, Gulf, and 
Pacific coasts and in the interior. In 1924, the rail rate on sugar from San 
Francisco to Chicago was 79 cents per hundred pounds, which was lower than 
the rate to intermediate points, which was 88% cents. The Commission in 
1924 ordered this discrimination against the intermediate points removed, where- 
upon the railroads put in a “postage stamp” rate of 84 cents per hundred pounds, 
from San Francisco to Chicago, which is 2,260 miles, and all intermediate points 
extending as far back as points in Nevada, less than 500 miles from San Fran- 
cisco. The Nevada Public Service Commission complained about the relatively 
high short-haul rates and the Commission, in that complaint, decided that the 
S4-cent rate was a reasonable maximum rate for a haul of 472 miles; some- 
what lower rates were established for shorter hauls, grading down to 62 cents 
per hundred pounds to Massie, Nev., a distance of 294 miles. Sugar started to 
move by water through the Panama Canal, from San Francisco to Chicago via 
New York, and thence backward through the Great Lakes, and the railroads in 
1931 asked the Commission for authority to reduce the rate from San Francisco 
to Chicago to 62 cents per hundred pounds, but to hold the higher rates in effect 
at intermediate points, as far back as Massie, Nev., 294 miles from San Francisco, 
to which the rate was already 62 cents. The Commission refused this apovlica- 
tion in a decision August 3, 1932, entitled ‘Transcontinental Eastbound Sugar, 
1931” (186 ICC 53), pointing out, among other things, that it had established 
throughout the entire Southwestern Territory a mileage scale of reasonable rates 
on sugar which, for the distance of 2,258 miles from San Francisco to Chicago, 
was $1.25 per hundred pounds, and the rate of 62 cents per hunder pounds was 
for a haul of less than 1,000 miles. The Commission said: 

“We cannot regard rates for the long hauls involved herein which are so much 
lower than the rates we have prescribed as reasonable maximum rates for 
distances of less than 50 percent under equal or more favorable transportation, 
as meeting the reasonable compensatory requirements of section 4.” 

But the railroads filed another application, asking this time for a 60-cent rate 
to Chicago. They pointed out that sugar was beginning to move by barge up 
the Mississippi River, as well as by the ocean-and-lake route to Chicago. The 
Commission, in a decision issued July 3, 1933, Sugar Cases of 1933 (195 I. C .C. 
127), authorized a 65-cent rate to Chicago, and permitted the higher rates to 
remain in effect at the intermediate points. But this did not satisfy the railroads, 
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and they filed a third application to reduce the rate to Chicago to 55 cents with 
further authority to go as low as 48 cents per hundred pounds, if the barge lines 
should make any further reduction in their rates from New Orleans to Chicago. 
The Commission, in the third decision, October 29, 1935, Sugar from California 
to Chicago (211 I. C. C. 39), authorized reduction in the rate to Chicago to 60 
cents per hundred pounds, and to St. Louis to 58 cents per hundred pounds, 
with a proviso that, if the all-water rate from San Francisco to Chicago via 
the Panama Canal and Mississippi River were further reduced, the railroads 
could make reductions in the same amount, to as low as 50 cents. All this time 
the higher 84-cent rate was kept in effect at intermediate points. There were 
also drastic reductions in the rail rates from New Orleans and western beet 
sugar refining points to Chicago. The rail rate from New Orleans to Chicago, 
previously fixed by the Commission as reasonable, of 56 cents per hundred 
pounds, was reduced to 34 cents, while to other destinations trying to compete 
with Chicago but not having barge competition, such as Des Moines, Kansas 
City, and Omaha, the rate remained at 75 cents per hundred pounds. From the 
western beet sugar factories the rates to Chicago were made lower than the 
rates to intermediate points. 

I was living in Omaha at the time these reductions were made to Chicago. 
There was a candy manufacturer in Omaha, owned by a lifelong resident, who 
had succeeded in developing a national market for his cough drops. He obtained 
his sugar in carload lots from western refineries. When the rates were reduced 
to Chicago so much lower than the rates to Omaha, he found the handicap greater 
than he could absorb and protested to the chamber of commerce and the Union 
Pacific Railroad, which had its headquarters in Omaha, that unless they could 
give him a rate to Omaha competitive with the rate to Chicago—a point 500 
miles farther—on sugar that moved right through Omaha on its way from the 
West, he could not stay in business at Omaha. He pointed out that, after the 
reductions were made from the West to Chicago and the Mississippi River, he 
found it cheaper to ship his sugar right through Omaha to a point on the Mis- 
sissippi River 300 miles farther distant, and to truck it back to Omaha at his 
own expense, than to stop the car at Omaha and unload it there. But his 
handicap was still so great that unless he was given a lower rate, he would 
reluctantly have to discontinue business at Omaha and move his factory and 
his several hundred employees and their families to Chicago. The railroad, 
after due deliberation, gave him a nominal reduction but would not make the 
rate to Omaha anything like as low as the rate to Chicago; whereupon the 
Omaha factory moved to Chicago; the railroad lost the business it formerly 
had at Omaha, and also the traffic which disappeared on account of the departure 
of several hundred people formerly making their living in Omaha. 

The discriminatory rates which I have described remain in effect today. Chart 
14 shows on the lower section the rates in the 1930’s, and the upper, the rates 
in effect as of January 1, 1955, and I also compare on the chart the 1955 rates 
with out-of-pocket cost and fully distributed cost of transportation. Looking 
at the top half of the chart, it will be observed that the rate, San Francisco to 
Chicago, has gone up to $1.06, but the rate to Omaha, 500 miles shorter distance, 
is $1.18; while rates as far back as Ogden, Utah, only 800 miles from San Fran- 
cisco, is $1.08, 2 cents higher than the rate to Chicago, 2,260 miles. The fully 
distributed cost of transportation, as of January 1, 1955, of a 40-ton boxcarload 
in the western district for 2,260 miles, as shown by the diagonal black line on 
the chart, is $1.30 per hundred pounds, and the out-of-pocket cost, 76 cents per 
hundred pounds. This indicates that the present rate to Chicago is about 24 
cents per hundred pounds below full cost of transportation, but it pays some- 
thing more than out-of-pocket cost. It also shows that the rates for the shorter 
hauls to western intermediate destinations run far above both out-of-pocket and 
fully distributed cost levels. To Omaha, for example, the 1955 rate, $1.18, is 
20 cents above fully distributed cost and 59 cents above out-of-pocket cost; to 
Ogden, the 1955 rate is 58 cents higher, or more than double the fully distributed, 
and 78 cents higher, or more than three times the out-of-pocket cost. Considering 
the disastrous effects of maintaining higher rates at the intermediate points than 
to Chicago, it is hard to find any justification, from the standpoint of carrier or 
public interest, to permit such discriminations as this. They take away traffic 
from the water lines at the distant point, at little or no real profit to the rail 
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lines which are deprived of traffic by the retarded development of the inter- 
mediate territory which, if allowed to grow, would be profitable to them and 
beneficial to the country as a whole. 

The illustrations I have given are typical of the wide latitude which is allowed 
the railroads today under existing laws to maintain rates at high or low levels, 
as they see fit, to meet competition of other carriers or take advantage of the 
lack of it. I think the hodgepodge of inconsistent and discriminatory rates which 
has resulted goes far beyond the intent and purpose of Congress that rates of 
common carriers be just, reasonable, and free from unjust discriminations, advan- 
tages, and disadvantages. I can see no benefit, from the public standpoint, but 
rather much harm that would result if the proposed legislation is adopted, letting 
the bars down still further. 

The view has been expressed or implied by proponents of these bills that the 
growth of competitive transportation, especially low-cost water transportation, 
with Government aid and encouragement, has been harmful to the railroads. 
Such claims are usually based on the greater proportionate growth of water 
transportation and highway transportation in recent years than rail transporta- 
tion, but never by any figures showing actual financial losses of the railroads. 
I had occasion 3 years ago to make a specific study of this matter in a case 
before the Interstate Commerce Commission, involving the establishment of a 
freight-forwarder service using barge transportation on the Mississippi River, 
in which the usual contentions were made that the barges were taking business 
away from the railroads to their detriment. To test that contention, I compared 
the growth of tonnage, ton-miles, freight revenues, and operating income of rail- 
roads immediately paralleling the Mississippi River and Gulf Intracoastal Canal 
with the railroads of the United States as a whole, in the year 1939 compared with 
the year 1951. 

The facts which I developed are shown on chart 15, to which I call your 
attention. The columns you see on the chart show that in that period the tons 
originated, ton-miles, freight income, and operating income of the principal 
railroads paralleling these waterways increased to a greater extent than the 
increases for the United States railroads as a whole. For the United States, 
revenue tons originated increased 64 percent, whereas the Illinois Central’s 
tons increased 94 percent; Gulf, Mobile & Ohio Railway’s tons increased 87 
percent; Missouri Pacific system’s increase was 106 percent, and Texas & New 
Orleans’, 120 percent. Revenue ton-miles of the United States as a whole 
increased 94 percent; whereas the Illinois Central increased 96 percent; 
G. M. & O., 91 percent ; Missouri Pacific, 130 percent, and T. & N. O., 171 percent. 
The most striking increases, however, occurred in net operating income of the 
railroads paralleling the waterway: The increase for the Illinois Central was 
75 percent; T. & N. O., 116 percent; for the Missouri Pacific, 197 percent; and 
G. M. & O., 211 percent, as compared with the increase for the United States as 
a whole of 60 percent. The reason for this more favorable showing of the rail- 
roads paralleling the inland waterways was that during this period there was 
a large growth along the waterways of manufacturing industries which located 
on the water and used the waterways to get cheaper transportation of low-grade 
heavy materials—fuel, raw, and semimanufactured products—which the barges 
can and do transport at lower cost than the railroads. These same industries, 
however, gave the railroads a greater tonnage than was taken away from them 
by the use of the waterways in the form of finished products and in an increased 
flow of consumer goods resulting from the larger employment of manufacturing 
workers in the area. Instead of being competitors of the railroads, the inland 
waterways plainly are complementary to the rail transportation and contribute 
to greater prosperity to the railroads in the territory they serve, just as they 
provide greater prosperity for the area as a whole. 

My discussion thus far has been mostly about rail and water rates, and I have 
said very little about trucks. I do not need to tell this committee that the truck 
carriers are performing a highly necessary and valuable transportation service 
throughout the country. What I have to say about truck rates and pricing 
policies can be expressed in a few words. Truck rates are based partly on rail- 
road rates which they meet everywhere, so far as they can afford to, and partly 
on their own costs. Trucks, like water carriers, operate on a small margin 
between out-of-pocket costs and overall costs, and have no large backlog of 
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high-rated traffic to support them in a fight against the railroads. Whatever 
national policy is adopted with respect to railroad rates may be expected there- 
fore to be reflected in the rates for truck transportation. 


SUMMARY AND CONCLUSIONS 


1. The present national transportation policy, encouraging by regulation a 
healthy development of each type of transportation, to give the public the best 
possible service at the lowest possible cost, is sound. 

2. The public can get the benefit of lowest possible transportation costs only 
in the form of rates of each mode of transportation, reflecting those costs, in- 
cluding a fair margin of profit for the carrier. The services of all types of trans- 
portation are in fact valuable to the public only to the degree that rates, con- 
sidering convenience and reliability, provide transportation at the lowest possible 
costs. 

3. Rates of water carriers necessarily reflect their costs, since lower costs 
and lower rates are the only inducement they offer to attract traffic. 

4. Railroad rates do not bear a consistent relationship to the cost of service. 
The railroad policy of making rates in accordance with what the traffic will bear, 
inevitably creates discriminations, which must be kept within bounds by regula- 
tion, to avoid excessively high rates on the one hand, and low rates on the other, 
which are destructive alike to competition between shippers and competition 
between carriers. 

5. Present regulation is only partially successful in preventing discriminations 
which permeate the railroad rate structure today, and which are increasing. 

6. The proposed bills, which would deprive the Interstate Commerce Com- 
mission of the power to consider the rates of other forms of transportation in 
fixing railroad rates, would greatly increase discriminations which would be 
destructive to carriers and injurious to our national commerce. The proposed 
bills should be rejected. 

7. Present regulation should be tightened, instead of loosened, to require that 
rates of all carriers should bear a reasonable relationship to the cost of perform- 
ing the transportation service under efficient and economical management, and 
should be free from unjust discriminations against competing shippers, as well as 
competing carriers. 
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650 TRANSPORTATION POLICY 
CHart 18 


“Reasonable Maximum" Carload Rates on Gasoline, as Prescribed by 1.C.C. 
Versus Reduced Rates Prescribed by |.C.C. to Meet Barge Competition, New Orleans to Memphis 


And "Normal" Carload Rates on Blackstrap Molasses 
Versus Reduced Rates Prescribed by |.C.C. to Meet Barge Competition, New Orleans to Peoria 


As Compared with Average “Fully-Distributed Cost" and “Out-of-Pocket Cost’ 
As of January |,1955 under 1.C.C. Cost Formula 


Rates in Cents per 100 pounds 
10 20 


1.C.C Prescribed Rate 380-400 Miles 193! Rate Increased to 1955 Rate Level 


Southern Petroleum Scale 


1.C.C Reasonable Max. Rate (931/193! Rate increased to [955 Level 
Gasoline - New Orleans to Memphis - Reasonable Maximum Rate (382 Mi.) 


. [hC.C. Reduced 
Rate 1933 1955 Rote 


Gasoline -New Orleans to Memphis Rate as Reduced by 1.C.C. 


Ave. Fully-Distributed Cost as of Jan., 1955 
Southern Region 30-Ton Tank Carload -1.C.C. Formula 


Ave. Out-of-Pocket Cost 
Jan.|, 1955 


Southern Region 30-Ton Tank Carload-1.C.C. Formula 


"Normal" Rate, 1935 Normal Rate-1955 Level 


Blackstrap Molasses-New Orleans to Peoria lil. Distance via II. C. 858 Mi. 
via Mo. Pac. 1002 Mi. 
LC.C. Reduced } 1955 Rote 
Rote 1939 
Blockstrap Molasses-New Orleans to Peoria, 1800 Tons Minimum 


Average Fully-Distributed Cost as of Jan. |, 1955 
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Chart | 
U.S. CLASS | RAILROADS - 1953 
OUT OF POCKET Mn Ratio of Carload Freight Revenue to Out-of-Pocket Cost, by |.C.C. Commodity Classes 
.- And Percentage of Total Ton- Miles in Each Commodity Class 
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Chart 3 
U.S. CLASS | RAILROADS AVERAGE CARLO, 
ON COMMODITIES HAVING AVERAGE LOADI 
COMPARED WITH AVERAGE OUT-OF-POCKE 
PLUS RETURN ON INVESTMENT 
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Chart 8 
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CHART 14 


1955 - Cost and Rates in Cents per 100 Pounds 
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CHART 15 


GROWTH OF RAILROAD TONS, TON-MILES, FREIGHT REVENUES, 
AND NET OPERATING INCOME 195! COMPARED WITH 1939 


Showing Percentage Ratios for United States Railroads as a Whole Compared with 
Typical Railroads Poralleling Mississippi River and Gulf-Intracoastal Canal 
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Mr. Cumpr. Last September, the Secretary of Commerce and other 
members of the President’s Advisory Committee expressed the view 
that the Interstate Commerce Commission is unduly restrictive in 
allowing the various modes of transportation to compete with one 
another and as a means of encouraging what they have termed “dy- 
namic” competition, they propose that the Interstate Commerce Com- 
mission be deprived of the power to prevent the establishment of 
whatever rates the carriers please, within the limitation of maximum- 
reasonable and minimum-reasonable rates. 

They emphasize, however, that they wish to have retained the present 
provisions of the law against undue discrimination and they make it 
clear that they are opposed to any and all forms of discrimination. 

They believe that their proposals would bring about. rates for each 
mode of transportation that would be as low, costs considered, as pos- 
sible and thus give the public the best possible service at the lowest 
rates. 

The railroads in supporting these proposals have told you that they 
would be satisfied with the rule of rate making that would forbid the 
Interstate Commerce Commission in finding reasonable rates to con- 
sider the effect of such rates on other modes of transportation, or the 
relation of such rates to other modes, or whether they are lower than 
or necessary to meet the competition of other carriers. 

The other carriers in opposing these proposals tell you that that 
would result in ruinous competition between the railroads and other 
kinds of carriers, and ruinous discrimination between shippers. 

And, so it seems to me that the controversy boils down to three 
questions: (1) Are the railroads unduly restricted by the Interstate 
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Commerce Commission in establishing competitive rates; (2) would 
the removal of the restrictions as proposed result in a strong national 
transportation system giving the public the lowest possible rates re- 
lated to costs; and (3) would the proposed changes in the law open 
the door to rate discriminations which would be harmful to the carriers 
and the public? RTS 

My opinion on these questions is that the Interstate Commerce Com- 
mission in administering the present law is very liberal rather than 
restrictive in allowing increases and reductions in rates, according to 
the judgment of railroad management, as to what is necessary to meet 
their competition. I do not believe that the proposals would result in 
lower rates on the whole to the public, but rather in a redistribution of 
rate levels in which some votes would be increased and others reduced, 
but perhaps the most important point that I have to bring before you 
is that I do not think the present law gives adequate protection against 
rate discriminations. 

I think if the bars are let down further it would make things worse, 
to the injury of the carriers and to the public alike. 

It is quite plausible, I know, to say that greater competition between 
carriers would be a good thing, so long as rates are required by law to 
be just and reasonable, and nondiscriminatory. 

Perhaps the best way that I can make my position clear would be 
to discuss briefly the railroad rate structure, the underlying philoso- 
phy of railroad pricing, which I think is basically discriminatory to 
a greater extent than any other pricing system I know of, and to see 
what happens in the practical working out of the rule that rates must 
be just and reasonable and not unjustly discriminatory. 

You often hear that the cost of service and the value of the service 
are the two things considered in the making of rates. Actually you 
will find in the railroad freight structure very little evidence that 
costs are considered at all. The fact is that rates are made almost 
exclusively on the theory of what the traffic will bear. That means, 
in railroad thinking, getting the traffic at what rate will produce the 
greatest possible revenue. 

The evolution of rates under that policy has been to establish a 
double structure of railroad rates, one called class rates, and another 
commodity rates. 

The class rates consist of a classification of commodities, according 
to their value, principally—high value in a higher rate group, and 
lower value in a lower rate group. 

Consideration is also given to space occupied and perishability, 
and danger of transportation; and rates on less than carlots are usu- 
ally higher than carlots. 

When these classes are established, the rates are published on each 
class, varying with the length of haul. 

Now, that provides one set of rates and they are sometimes called 
the normal rates. Actually they are much higher than the average 
rates of the carrier and the great bulk of the traffic moves on what 
are called separate or individual commodity rates, which are made 
at whatever level are considered necessary to meet the competition. 
And they have fluctuated widely in the past according to the intensity 
of competition. 
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The lowest rates naturally are the rates where the railroads meet 
the competition of water carriers, and since water transportation can- 
not exist except at rates lower than rail, there has always been a 
strong inducement of the railroads to cut below the water carrier’s 
costs and thus run that competition out of existence. At the turn 
of the century it did succeed, as this committee knows, in eliminatin 
most of the water carriers from our inland waterways and coasta 
and intercoastal waterways. 

Aside from water co:npetition, however, the railroads fiercely 
competed among themselves all over the country for traffic, especially 
where traffic was available in large volume and where traffic was heavy, 
oe S eae particularly in the port areas, where industry had concen- 

rated. 

The competition of the railroads themselves tended to keep lower 
rs to and from ports even after the water competition was elimi- 
nated. 

In addition to the competition of railroads bidding against each 
other and against water lines, in fact as a part of it, there grew up the 
system of secret rebating, in which it was the custom to give all of 
the larger shippers regular monthly rebates below the published rates. 

The railroads tried to control all of that by means of rate committees 
and associations, but those agreements usually broke down after a 
short while, because of the rebating system, and thus there were violent 
rate wars, and the utmost inequality in the published tariffs, as well as 
in the actual rates the shippers were required to pay, and in that 
process cost of the transportation was practically forgotten. And, in 
that pricing system, there were so many discriminations which were 
injurious to persons and localities and commerce that Congress enacted, 
in 1887, and amended in later years, the acts to regulate commerce, 
which were designed primarily to eliminate unjust discriminations. 

The first effect of that legislation was to do away with rebating, but 
it made the published tariffs, permeated as they were with discrim- 
inations, the lawful rates, and the only rates that could be charged 
unless they: were changed by the Interstate Commerce Commission. 

The only way they could be changed by the Interstate Commerce 
Commission was to prove that they were either unreasonable or un- 
justly discriminatory or preferential. 

Now the Commission, from the beginning, accepting the rate struc- 
ture as prima facie lawful, was inclined to observe the rule that unless 
it could be proved that the rates that were made were harmful there 
was no ground for changing them. 

The only way to find whether they were harmful or not was to look 
at the competitive effect. Of course, if they were on their face extor- 
tionate in comparison with other rates, they might be reduced; but 
comparison with other rates and the competitive situation were the 
main factors that were used in judging the reasonableness or whether 
or not the rates were discriminatory. 

A rate lower than a maximum reasonable rate could be held dis- 
criminatory if injury was shown, but with the vitally important “if,” 
that the discrimination or disadvantage would be considered unjust 
only under similar transportation circumstances and conditions. 

And so the law was construed to mean that if a carrier encountered 
different competition on one shipment than on another it could law- 
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fully charge higher rates, even on a like haul and like traffic, on non- 
competitive traffic or slightly competitive traffic. That brought 
about the anomalous situation that although discriminatory rates were 
established because of competition of one carrier with another, they 
were not considered unlawful if they were justified by a difference in 
the competition, one carrier with another. 

Now, that is such a vitally important consideration, it seems to me, 
in the proposals now before you, that I show on page 10 of my written 
statement, and I have also shown on a rough diagram here, what I 
consider to be a typical, hypothetical case of how competitive rates 
work out. 

Can you see that rough chart? 


Mr. Wu1aMs. That is the same as you have on page 10 of your 
statement ? 


Mr. Cumtpg. Yes; practically thesame. I have taken a hypothetical 
shipment, from a producing point A to market M, which we will say 
is 200 miles distant, and is served by railroad X. 

There is another producing point B also on railroad X and also 200 
miles away. 

Now, you are located at producing point A and you have a rate to 
the market M, of say, $1 a hundred pounds, and your competitors at 
point B have likewise a dollar rate for the same 200 mile haul and you 
are on an equality. But then a competing carrier gets started, let us 
say from point B to market M—call it a barge line, if you please, or a 
truckline—and that competing carrier finds that it can profitably 
establish a rate of 80 cents; and the railroad, in order to retain the 
business from B to M, likewise reduces its rate to 80 cents; and that 
brings about a competitive situation where the competing carrier 
further reduces its rate, let us say, to 60 cents and the railroad goes 
down to 60 cents. But all this time you are at point A, and they kee 
the dollar rate in effect for you, because in the reasoning of the rail- 
road your traffic is not competitive; you are served only by one carrier. 

Well, that situation, of course, handicaps you at point A, and you 
may or may not be able to do business in that market. But the rail- 
road, having reduced its rates from B to M down to 60 cents, finds that 
that has depleted its revenues and with higher costs and competitive 
rates of that kind elsewhere, it has to go to the Interstate Commerce 
Commission and get a general increase in rates, which it proceeds to do, 
and the rate from A to M goes up to, let us say, $1.20 per 100 pounds. 
But in this competitive situation there is either no increase at all in the 
60-cent rate, or it may go up slightly. In any event, you find what is 
commonly the situation today, that your so-called noncompetitive rate 
gets to be double the competitive rates, and you are in a situation where 
you either may be put out of business entirely or you have to find a 
cheaper form of transportation, or perhaps move your industry some- 
where else. 

Under that condition, the railroad loses what it calls the cream of the 
cream of the traffic—that is to say, the higher rated traffic—and that 
which moves has to seek the lower rates. 

And thus neither the railroad is benefited—and certainly the shipper 
who does not get the benefit of this competitive rate is injured. 

Now, under the present law, Mr. Chairman, the Interstate Commerce 
Commission has no right to find that that low rate, the 60-cent rate in 
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this illustration, is unduly preferential to one shipper or prejudicial to 
the other, or unduly discriminatory. The difference is justified by the 
difference in the competitive conditions. 

Now, the Commission does have a minimum rate power, and it can 
find that the low rate, if it goes that low—usually close to the out-of- 
pocket cost—it can then interfere and say to the carrier, “No, you can- 
not go that low, because you are thereby burdening other traflic,” ” and 
perhaps unduly competing with other carriers. 

Without that minimum rate power, the Commission would be help- 
less. It is clear, therefore, that the proposals here before you certainly 
would lessen the powers of the Commission to deal with those competi- 
tive situations. 

And the assumption which has been made by proponents of this bill 
that there would be no unjust discrimination, simply means that dis- 
criminations would continue where differences in competitive condi- 
tions brought them about; that is, competition between the carriers— 
not the competition between the shippers. The latter is ignored in the 
eyes of the law in determining whether a rate is unjustly 
discriminatory. 

The Commission, however, has, in exercising its power to fix just and 
reasonable rates and its limited powers with reference to discrimina- 
tions and prejudices, eliminated a great many of the discriminations 
that were in the rate structure. 

Tn 1910 it was given the power of suspension, which was helpful, and 
in 1920, it was given the power to find minimum and precise rates, 
along with the duty of providing for fair return to the railroads. 

One of the most powerful weapons that Congress has given the 
Commission to remove discrimination was the amendment of 1940 
declaring unlawful any undue regional disadvantages or preferences. 
By means of the 1940 amendment, ‘the Commission was able in the elass 
rate cases—of course, you are familiar with those—to eliminate, in 
class rates at least, regional discrimination as between the West and 
the South, and with the East. 

Running counter, however, to these improvements m the rate struc- 
ture has been a growth of discrimination arising from the competition 
of railroads with trucks and the inland water carriers, as they have 
been developing especially in the last decade or two. 

Mr. Writtams. Mr. Childe, may I interrupt you to ask a question ? 

Mr. Cuirpe. Certainly. 

Mr. Wit11AMs. Before you leave that proposition of the old regional 
freight rates. 

Would the setting of maximum and minimum rates provided im this 
bill provide the groundwork for at least a possibility of reestablishing 
those diser iminatory rates on the basis of regions ? 

Mr. Cur. It would provide the possibility of reestablishing the 
discriminatory rates where differences in competition were shown as 
between the carriers and where the discrimination was brought about 
by establishing rates which were below reasonable-maximum and still 
above the floor of minimum rates; ves, sir. And, that spread between 
reasonable-maximum and minimum rates, as I shal} try to show you, 
is very great indeed. 

Now, perhaps I could give you an idea right at this point of how 
large those spreads are by referring to the first two charts which I will 
now display. These are charts 1 and 2. 
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Charts 1 and 2, Mr. Chairman, were prepared from a very recent 
publication of the Interstate Commerce Commission from data sup- 
plied by its cost finding section and shows the ratio of the carload 
freight revenue as of the year 1953 to out-of-pocket costs, that is chart 
1, and to the fully distributed costs, that is chart 2. 

Each of the 257 commodity groups into which the Commission sepa- 
rates carload freight is shown here. 

I presume it is unnecessary for me to explain to you what is meant by 
the out-of-pocket cost and fully distributed costs. And the fully dis- 
tributed cost does represent what the railroads must get in order to 
stay in business. It includes whder the Commission’s computation 4 
percent return on investment, plus the direct costs and taxes and rents. 
And it may be interesting to note that the 1953 freight revenues of the 
railroads were within 1 percent, on the whole, of the full distributed 
costs. 

Chart 2 shows, by the horizontal line, the 100 percent fully distrib- 
uted cost level, and the bars that you see running above and below 
these lines represent the ratio of each of the 257 commodity groups to 
cost. 

The width of these bars represents approximately the importance 
of each of the commodities in the number of ton-miles of traffic. 

You will notice that the range above fully distributed cost runs to 
approximately something over 400 percent of the cost level, and it runs 
down to as low as 11 percent of the fully distributed cost level. 

Almost half of the 257 commodity groups, on the average, pay the 
railroads less than fully distributed costs. That means that that 
traffic does not pay its full share. It may pay out-of-pocket costs. 
Sometimes it does not do that. But, it does not pay its way completely, 
and the other half of the 257 commodities are the ones that not only 
have to pay their own way but have to make up whatever the other 
commodities fail to supply in revenue. 

The commodity groups on the average, of course, as shown on these 
charts include rates that are above the average as well as below the 
average in each commodity group, so that if you took the extreme of 
the high and low rates they would range from much higher than this 
400 percent of fully distributed costs down on the average lower than 
the percentage shown here below fully distributed costs. 

Now, if you look at the out-of-pocket costs only as shown on chart 1, 
you will find that the range of these commodities above and below cost 
runs from 691 percent of out-of-pocket cost at the highest to some 20 
percent of out-of-pocket cost at the lowest. And this group of com- 
modities that you see over to the right of this chart, below the hori- 
zontal line, are all commodities which on the whole as groups are 
yielding according to the Interstate Commerce Commission’s computa- 
tion less than the out-of-pocket cost of transportation. And yet all of 
those are rates which are accepted today as rates which are within the 
range of maximum reasonable on the one hand and minimum reason- 
able on the other. 

For the record, to give you the number of each of these groups above 
and below cost, 171 of the 257 commodities are on average paying 
more than fully distributed costs; 41 do not even pay out-of-pocket 
costs, and in between are 45 groups representing, by the way, 47 per- 
cent of the ton-miles, which pay anda less than the full cost, but 
something more than the bare out-of-pocket cost. 
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These charts, let me add, do not include less-than-carload freight. 
The less-than-carload freight, as a whole, is carried by the railroads 
at less than out-of-pocket cost and the deficits which accrue out 
of less than carloads are, like the passenger deficits, added to the cost 
of the carload freight as a whole, as a part of the carload costs. 

I think it is evident from looking at these charts that there is no 
discernible relation to cost in the rate structure of the railroads today, 
but rather as I have previously explained, what the traffic is supposed 
to be able to bear is the controlling consideration. 

Now, in each of these groups, each of the 257 groups, whether they 
are above or below the cost level as a whole, you will find rates rela- 
tively lower than the average that have been established to meet 
competition, and you will find in the high profit groups, the groups 
above the cost line, which have to pay their own way and also help 
to pay the way of other traffic, a great many competitive rates which 
are way below average. 

The railroads, of course, cannot make such depressed or sub- 
normal rates on any large volume of traffic, unless they have a sub- 
stantial backlog of high-rated traffic to keep them going. I think you 
will find, Mr. Chairman, the basic reason why the railroads are advo- 
cating the proposals before you, and why other types of transportation 
are opposing them, lies in the fact that the railroads do have a sub- 
stantial backlog of high-rated traffic and the other types of transporta- 
tion do not have such backlog. 

Now, to give you a further picture of the rate structure, in cents 
per hundred pounds, and how rates vary on various commodities 
according to what the traffic will bear theory, and according to com- 
petition, I have some additional charts that I would like to display 
now. 

Mr. Harrts. Yes: verv well, vou mav do that. 

Mr. Cuttpe. These charts 3 to 7 show the average rates for the 
United States in each of the 257 commodity classes, and the length of 
haul of each commodity group. The vertical scale on these charts in- 
dicates the rate level of each commodity and the horizontal scale the 
miles of haul. The dots with the description of each commodity group 
beside them show the rate of the individual commodity group. And 
the diagonal lines you see on each of these charts show the fully dis- 
tributed cost by the upper black line and the out-of-pocket cost by the 
lower red line. Those are approximations and represent the cost in 
boxcar loads of various tonnages for the western district which are 
about the average of the United States. 

The reason these are displayed on the several charts is that the 
costs vary with the load, and for that reason I have shown on chart 3 
the commodities with average loads of 50 tons and over, chart 4, 35 
to 49 tons, chart 5, 20 to 34 tons, chart 6, 15 to 24 tons, and chart 7, 
14 tons and less, 

You will notice on each of these charts a very wide spread from 
high to low, above the full distributed cost level to below the out-of- 
pocket cost level, with the commodities in between that I have already 
spoken about with respect to charts 1 and 2. 

The very wide margin, which you will notice runs sometimes as 
much as 3 or 4 times as high a rate for one commodity of a similar 
transportation characteristic compared with another represents, how- 
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ever, reasonable maximum rates on the high side and reasonable 
minimum rates on the low side, under the present theories of rate- 
making and the present construction of our regulatory laws as fol- 
lowed by the carriers and the Commission. And the fact that a rate 
may be 4 or 5 times as high as another rate and that still the one is not 
unreasonably high and the other is not unreasonably low gives an 
idea, I think, of the extremely wide margin within which the railroads 
could operate without interference by the Interstate Commerce Com- 
mission if the proposed changes in the law are adopted. 

There are some curious things to be observed in these charts. For 
example, wheat, on the average, pays 225 percent of out-of-pocket cost 
whereas flour is only 107 percent, cereal foods 117 percent, reflecting, I 
think, the relative absence of controlling competition as to the rates 
the farmer pays on wheat to the market compared with the higher 
degree of competition the processor and manufacturer provides the 
railroads in moving the manufactured products. But many of these 
are unexplainable, at least to me. For example, let’s take various 
types of fuel. If you burn firewood, the railroad hauls the firewood 
at 78 percent of the out-of-pocket cost. If om go to crude oil it will be 
91 percent of out-of-pocket cost. Fuel oil is 121 percent, unless it is 
distillate, and that goes to 133 percent. If you burn bituminous coal 
you pay 130 percent of out-of-pocket cost and anthracite 139 percent, 
But 1f you burn coke it is only 120 percent. However, if you are out 
in the country and burn bottle gas you pay 234 percent. 

And if you are building a house, listen to these comparisons: sand 
and gravel is hauled at 87 percent of out-of-pocket cost. Crushed 
stone 97 percent, common brick 114 percent, face brick and tile 125 
percent, lumber 144 percent, rough building stone 158, finished build- 
ing stone 181, unless it is artificial stone, and then it is 141. But Port- 
land cement is 213 percent, steel 227 percent, and if you use copper, 
aluminum or magnesium, you pay rates ranging from 186 percent to 
400 percent of out-of-pocket cost,on an average. That I submit as evi- 
dence of how far from cost our rates are today. 

I would like, however, in dealing with the matter of what rates are 
established and approved to meet competition, to give some specific il- 
lustrations of railroad rate cutting that has been going on with In- 
terstate Commerce Commission permission within the several com- 
modity groups. Chart 8 shows the rate on steel oil-well pipe from 
Pittsburgh, which is the largest producer of that kind of pipe, to two 
important oil-producing districts in the country ; namely, the Willis- 
ton, N. Dak., field and the Luling, Tex. field. Williston and Luling 
happen to be the same distance from Pittsburgh, 1,432 miles in each 
case. The rates on this pipe used to be practically the same; they 
were $1.57 a hundred to Williston and $1.59 to Luling. But there is a 
water line, as you will see by the blue line on this chart, running from 
Pittsburgh to Houston, and Luling is within trucking distance of 
Houston, so that makes a water and truck route to Luling. As the 
result the railroad, in order to compete with the barge and truck route, 
has established to Luling a rate of 90 cents per hundred pounds, but 
of course they have kept in effect the $1.57 rate for the similar haul to 
Williston. Except as those rates go up by the percentage increases, 
they remain unchanged. 
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The Williston rate pays the railroad 77 cents per car mile earnings, 
whereas the railroad rate to Luling pays only 44 cents per car mile 
earnings, which will give you an idea of how steep a reduction was 
made here because barge competition in the one case was considered 
a justification for a lower rate by rail. 

Now, the Williston rate is not, under the present philosophy of rate- 
making, considered excessive. It pays about 229 percent of out-of- 
pocket cost, which is about normal for pipe. The rate to Luling hasn’t 
gone below out-of-pocket costs. It could be reduced still further if 
the proposed changes are made in the bills. But it has been reduced 
sufficiently now to provide the railroads presumably with the share 
of the traffic that it considers it should have. If it is further reduced 
to the point where the barge line can’t compete, then, of course, the 
»xresumption is that Luling would be deprived of its low rate and go 
back to the normal rate that it had before. 

The similar situations that I show on charts 9, 10, 11, and 12, deal 
with rates on ferrosilicon, steel billets, aluminum ingots, and magne- 
sium ingots. And in each case there is shown a very wide discrep- 
ancy as between the so-called normal rate and the barge competitive 
rate. 

On billets from Huntington, W. Va., to Beaumont, 1,129 miles, the 
present rate due to the barge competition is $14.05 a ton, which yields 
62 cents a ear-mile, whereas the normal rate, as shown by Detroit to 
Fort Worth and Kokomo to Longview, on which there is no barge 
transportation, yields $1.07 and $1.34 a car-mile, respectively, as 
compared with the 62-cent barge competitive rate to Beaumont. 

On chart 10, on ferrosilicon, comparing earnings on the rates from 
the Kentucky, Alabama, and Tennessee producing points to Sand 
Springs, Okla., with the lower earnings to Houston where there is 
barge transportation, again shows about half the rate for the barge 
competitive service as compared with the normal] rate where there 
isn’t a barge. 

On aluminum from Chalmette, La., to Chicago, as compared with 
the rate to Wichita, the noncompetitive (so-called) Wichita rate yields 
the carrier $1.88 a car-mile whereas the barge competitive rate to 
Chicago yields at the present time 92 cents. And there is now a pro- 
posal of the railroads to reduce that to 69 cents a car-mile, substan- 
tially less than half of the so-called normal rate. 

The same situation is shown as to the rates from Jones Mill, Ark., 
to Newnan, Ga., where there isn’t barge competition, which yields the 
railroad $1.88 a car-mile, whereas to Davenport, Iowa, where there is a 
er een competitive situation, the rate is down to $1.04 a car- 
mile. 

On the magnesium ingots from Velasco, Tex., to Wichita, the rail- 
road earning per car-mile is $2.25, whereas to St. Louis where there is 
barge competition the railroad car-mile earning is 66 cents. In other 
words, the rate to St. Louis, because it is competitive, is less than one- 
third of the so-called normal rate to Wichita, which is supposed to be 
noncompetitive. 

_ If you were a manufacturer or user of metals of these kinds I have 
just illustrated here and were confronted with a rate double or three 
times as high to the so-called noncompetitive inland point as to the 
barge point I think you would not hesitate very long in choosing which 
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location you would prefer. And that is the situation which, as carried 
out today—and which would be worse if the proposed changes were 
adopted—in my opinion brings about the difficulties that the interior 
inland areas have in developing industry, population, and in trying to 
achieve the same relative state of prosperity as points which are given 
these very much lower competitive rates. 

Now, to show you the extent that the Interstate Commerce Com- 
mission itself approves and follows these exceedingly liberal ideas, 
let us call them, of allowing rate reductions where there is compe- 
tition for the railroads to meet and in keeping rates high elsewhere, 
I think the next 2 charts I have to show you, 13 and 14, are especially 
significant. 

On chart 13, I show the rates on gasoline which were involved in a 
very extensive investigation of the Interstate Commerce Commission 
back in the 1930’s, and in which reasonable rates were established over 
a large part of the United States. In the Southeast, the Commission 
established a mileage scale on gasoline which, for a distance of 380 
to 400 miles, as shown on the chart here was 42 cents per hundred 
pounds. But at the same time the Commission established as a reason- 
able rate from New Orleans to Memphis 30 cents a hundred pounds, 
obviously less than what, in the Commission’s mind, was a maximum 
reasonable rate, but nevertheless it was put in as the reasonable rate 
to Memphis from New Orleans. 

Those rates, by reason of the general increases since that time, have 
become 86 cents in the Southeastern scale and 63 cents from the 30-cent 
level originally established to Memphis. 

But after these rates were established in the early 1930’s, gasoline 
began to move by barge in the private barges of oil refining companies 
from New Orleans to Memphis, and the railroads thereupon applied 
for a reduction in this 30-cent rate to 11 cents a hundred pounds which 
they said was necessary to meet the barge. The Commission, after 
considering the matter, allowed them to establish a rate of 15 cents a 
hundred pounds, just half of what it had previously found to be the 
reasonable rate to Memphis. That rate, by reason of the general in- 
creases, has now become as of January 1955, 29 cents a hundred 
pounds. I show the rate as of 1955 because we now have the benefit 
of the cost computations of the ICC that enables us to compare 1955 
rates with out-of-pocket cost and fully distributed cost. The chart 
shows that this 29-cent rate now in effect from New Orleans to Mem- 
phis is somewhat above the out-of-pocket cost, a little bit above, and 
is somewhat below, a considerable amount below, the fully distributed 
cost, which shows that while this gasoline traffic doesn’t fully pay its 
way on the railroad, still it does provide something over out-of-pocket 
and could be reduced further under the velocity of the proposals now 
before you. 

However, the rate today does not, and of course any further reduced 
‘ate would not fully pay its own way, and would to that extent be a 
aernny on traffic as a whole to be made up by a higher rate somewhere 
else. 

In the case of black strap molasses shown at the bottom of the chart, 
there was in effect from New Orleans to Peoria in the 1930's a 30-cent 
rate. When the Illinois River was opened for barge transportation 
the molasses began to move by barge. The Illinois Central and the 
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Missouri Pacific Railroads thereupon asked for permission to establish 
a rate of 14 cents a hundred pounds instead of 30 cents normal rate. 
The Commission turned them down first, but in the second petition 
they allowed a 15-cent rate to be established there. 

And let me say as to all of these rates that they were reduced to the 
competitive point only and fourth section relief was allowed so that 
to intermediate points on the railroad as well as points beyond the 
higher rates were kept in effect. 

As of 1955, under the Commission’s cost computations, the rates on 
black strap molasses on the short-line distance of some eight hundred- 
odd miles, fall 6 cents a hundred pounds short of paying out-of-pocket 
costs, and they fall very much more than that below the fully dis- 
tributed cost levels. And yet the 29-cent rate remains in effect for a 
distance of eight hundred-odd miles on the Illinois Central and more 
than 1,000 miles on the Missouri Pacific, below out-of-pocket costs and 
obviously is a burden on other traffic. 

It should be said about these black strap molasses rates that they 
were established for a minimum quantity of some 1,800 tons. And it 
may be argued that it is cheaper to haul 1,800-ton lots than single- 
carload lots. But I think it is quite apparent that under any com- 

utation this rate approved by the Commission not only goes down to 
out probably below the out-of-pocket cost level. So that it seems to 
me that it would be very difficult for anyone to conclude that the Com- 
mission is unduly restrictive today in allowing railroad rates to be re- 
duced wherever they desire to make reductions to meet the barge 
competition. 

I happen to be personally acquainted with another case involving 
sugar rates from the West to Omaha where reductions were made to 
meet water competition to Chicago, but they were not allowed to inter- 
mediate points where there wasn’t any barge competition. And the 
result of that situation was not only the railroads losing the higher 
rated traffic but the forcing out of business in Omaha a manufacturing 
establishment using sugar, forcing that business to move to Chicago, 
the point beyond, where the lower rate was established. I would like 
to call your attention to that situation on chart 14. 

I shall proceed as fast asI can. I think this isa situation that would 
interest the committee as showing the Interstate Commerce Commis- 
sion policy with respect to allowing these rate reductions to meet com- 
petition, and their effect. 

Back in the 1920’s the western railroads used to have a lower rate 
on sugar from the Pacific coast to Chicago than they had at inter- 
mediate territories. In 1924 the Interstate Commerce Commission 
found that to be an unlawful situation, in violation of the long-and- 
short haul rule. They required the railroads to eliminate the fourth 
section violation and the railroads then established an 84-cent rate 
on sugar from San Francisco, which was blanketed back as a postage 
stamp rate clear to points in Nevada less than 500 miles from San 
Francisco. So that we had an 84-cent rate for 470 miles to Piute, Nev., 
as well as for 2,260 miles for Chicago. 

At that time the Interstate Commerce Commission made an investi- 
gation of what would be reasonable sugar rates in the Southwest, and 
they established a scale of rates which is depicted by the black line 
at the lower end of this chart, for which $1.25 was the reasonable rate 
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for the 2,260-mile distance, San Francisco to Chicago. Measured by 
that scale, this 84-cent rate was about 40 cents a hundred lower than 
a maximum reasonable rate. 

The Nevada Public Service Commission tried to get the sugar rates 
reduced from San Francisco to points in that State, and the Commis- 
sion in that case found that an 84-cent rate was a reasonable rate for 
470 miles. And they graded it down from there. They had a 62-cent 
rate for a distance of 290 miles that I want to refer to later. 

Now, in that situation sugar began to go through the Panama Canal 
from San Francisco, through New York and the Great Lakes back to 
Chicago. And the railroads thereupon applied for a 62-cent rate from 
San Francisco to Chicago, keeping the higher rate in effect at inter- 
mediate points. 

The Interstate Commerce Commission denied their application and 
said that that is obviously too low a rate in view of the $1.25 rate that 
had already been found reasonable in the Southwestern States. 

But the railroads came back again and said, “The Illinois waterway 
is now open. Sugar is now moving by barge from New Orleans to 
Chicago and by water from San Francisco to New Orleans.” 

At this time they asked for a 60-cent rate, and the Commission 
allowed a 65-cent rate to Chicago, keeping, however, the higher 84- 
cent rate at all the intermediate points clear back as far as Ogden. 
The Commission in that case said, however, that west of Ogden you 
should not maintain a higher rate from San Francisco than you do to 
Chicago. 

The railroads weren’t satisfied with that and they came back again, 
and this time they asked for a 55-cent rate, and they pointed out 
that barges were moving sugar to Chicago and St. Louis, and the 
Commission thereupon permitted a 60-cent rate to go into Chicago 
and a 58-cent rate to St. Louis. 

During that time there was a manufacturer of candy in Omaha, an 
Omaha man, born and bred there, who had built up a national market 
for cough drops. And he had a nice little business with a couple 
of hundred or so employees. He came to the chamber of commerce 
and the railroad company and said, “Here, the maintenance of this 
high rate to Omaha, as compared with the lower rate to the points 
beyond, Chicago and St. Louis, is running me out of business; it is 
a handicap greater than I can bear.” He said, “I have found it neces- 
sary in getting my sugar from the West, to ship it by rail right through 
Omaha to the Mississippi River and haul it back by truck to Omaha. 
I can get it at a lower rate that way than by stopping the car at 
Omaha and unloading it at that point. But I still can’t stand the 
difference in rate. Unless you can give me for my shorter haul as 
low a rate or approximately as low a rate as you give to my competitor 
at Chicago, I will have to move out.” 

Well, the railroad gave him a nominal reduction, but it was not 
enough, and this industry did move with all its employees from 
Omaha to Chicago. And thus the railroads lost the high rate business 
and Omaha lost an industry and employees. And that, I submit, is 
an illustration of how this practice works out, of declaring a lower 
rate to a water competitive point to be not unjustly discriminatory as 
orto to a higher rate to the intermediate point. 

I have only one other chart to show you, Mr. Chairman, and that 
bears on the contention which has been made that the growth of water 











1664 TRANSPORTATION POLICY 


transportation and highway transportation has been harmful to the 
railroads, and it is alleged to be unfair, especially because the Govern- 
ment encourages the development of water transportation by providing 
a so-called subsidy to the carriers on the waterways and the highways. 

I had occasion to make a study of that matter in a case before the 
Interstate Commerce Commission several years ago involving trans- 
portation on the Mississippi River in which the usual contentions were 
made that the railroads competing with the barge line along the river 
were being injured by loss of traffic. I tested that by taking the ton- 
nage and the revenues of the railroads immediately paralleling the 
Mississippi River and the intracoastal canal from New Orleans to 
Houston and comparing their growth in the year 1951 as compared 
with 1939 with the growth that had been made by the railroads of the 
United States asa whole. This chart shows the result of that study. 

‘The first group of bars you see here represents tons originated in 
percentage of 1951 to 1939. The left-hand bar, the dark red bar, shows 
the growth of tonnage of the railroads of the United States as a whole 
was 64 percent in that period. At the same time the growth of the 
railroads paralleling the waterway was greater than that. The next 
bar to the right here is the Illinois Central Railroad, the third one is 
the Gulf, Mobile & Ohio. The next one is the Missouri Pacific and 
the one farthest to the right is the Texas & New Orleans. Those are 
the roads paralleling the waterways. You notice they all had a greater 
tonnage increase in this period 1939 to 1951 than the roads in the 
United States as a whole. 

The next set of bars here shows the increase in ton-miles for the 
United States as a whole versus these railroads. And there in ton- 
miles as well as tons, there was on the whole a somewhat greater in- 
crease along the river and canals. 

But the most striking increases were in freight revenues and in net 
‘ailway operating income shown on the next two sets of bars. You 
will notice that the freight revenues of the lines paralleling the rivers, 
and to a more striking degree the net railway operating income of 
those lines, increased at a much greater rate than the United States as 
2 whole. And, of course, if they had been losing traffic on account of 
the Mississippi River waterway the reverse would have been shown. 
The fact of the matter was that while the bargelines’ traffic increased 
during that period, it was mostly in low grade freight. And while 
the railroads had an increase in low grade traffic they had a still greater 
increase in the high grade manufactured freight which was tendered 
to them by the growth of industry along the river attracted by the 
lower water rates. 

This same situation prevails not only along the Mississippi River 
but along the Great Lakes and wherever cheap water transportation 
attracts industry. It gives the railroads more than it takes away from 
them. And thus, I submit that water transpotration is complemen- 
tary rather than hurtful to the railroads. 

For those reasons, Mr. Chairman—not to trespass further on your 
time—I have come to the conclusion that the letting down of the bars 
to a still further competition and still wider spread between the non- 
competitive rates, so-called, and competitive, would be injurious to 
the public as a whole and to the carriers as well. I think that what 
would happen, as shown by these charts, would be substantially the 
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establishment of two sets of rates in the railroad pricing system. The 
competitive traffic would pay about e half or less than one-half the 
rates of the noncompetitive traffic. I don’t think that the so-called 
noncompetitive traflic can stand any such difference as that, and I do 
not believe that a system of half prices on competitive traffic, or less 
than half prices, would work out in the public interest. 

Thank you very much. 

Mr. Harris. Thank you, Mr. Childe, for this very comprehensive 
discussion you have presented to the committee. 

Mr. Cuivor. Thank you, Mr. Chairman. 

Mr. Harris. Mr. Rolla D. Campbell. 


STATEMENT OF ROLLA D. CAMPBELL, GENERAL COUNSEL, ISLAND 
CREEK COAL CO., HUNTINGTON, W. VA. 


Mr. Campsetst. Mr. Chairman, with your permission I would like 
to file my prepared statement which I have here and I will only tell 
you what the substance of it is. 

Mr. Harris. Yes; we will be glad to have you do that. 

(The statement referred to is as follows :) 


STATEMENT OF RoittaA D. CAMPBELL, GENERAL COUNSEL, ISLAND CREEK COAL Co., 
HuNTINGTON, W. VA. 


Mr. Chairman, my name is Rolla D. Campbell. I reside in Huntington, 
W. Va. I appear here on behalf of Island Creek Coal Co., which is a large 
producer of bituminous coal sold generally in the eastern part of the United 
States. I am the general counsel of such company. I appear in opposition to 
H. R. 6141. 

It is not my purpose to burden you with a detailed discussion of the technical 
aspects of the various sections of this bill. That has already been done ex- 
tremely well by other witnesses who have appeared here ahead of me. I refer 
to the statements of Mr. F. F. Estes, director of the transportation department 
of National Coal Association, of Mr. William M. Maddox, executive secretary 
of the Property Owners’ Committee, and of Mr. David A. Wright, chairman 
of the Waterways Council opposed to regulation extension. My company is a 
member of each such association and heartily supports the positions they have 
taken in opposition to this bill. 

I think I can be most helpful to you by describing the operations of my com- 
pany and indicating the manner in which H. R. 6141 would be harmful to its 
interests. This will be primarily a case study rather than an argument based 
upon general considerations. 

Island Creek Coal Co. operates 19 coal mines. They are all located in southern 
West Virginia, eastern Kentucky, and southwest Virginia, in areas known in 
the industry as districts 7 and 8. These mines are located on branches of the 
Chesapeake & Ohio, Norfolk & Western, and Virginian railroads, commonly 
called the Pocahontas carriers. Each mine is served by only one carrier. In 
not a single instance is there competition between two or more carriers for the 
business of any single mine. Each mine has to start its production to the 
market via one railroad. 

The production of these mines is about 15 million tons annually. The bulk 
of this coal is sent to markets in the parts of the United States east of the 
Mississippi River. Some also goes to Canada and to foreign countries in 
Europe and Asia. Most of our coal moving to destinations in this country is 
hauled all rail, but substantial tonnages are moved on the Ohio River, the 
Great Lakes, and along the Atlantic coastal waters. 

These mines are located in geographical areas known as the inner crescent 
and outer crescent freight origin groups. Generally speaking, the inner crescent 
group lies closer to the Ohio River and takes lower rates on north and west 
bound coal than the outer crescent group. The outer crescent group lies east 
and south of the inner crescent group and takes lower rates on east and south 
bound coal. Also, generally speaking, the rates from each group to the large 
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consuming markets are the same regardless of the location of the mine within 
the group, i. e., whether nearer or farther from the destination. Of course, local 
rates are not set up on a group basis but are based primarily on distance. 

The rates from these origin groups to common market destinations are not 
only related as between these two groups by specific differentials but are also 
related by specific differentials to other origin groups located in Kentucky, Ten- 
nessee, in northern West Virginia, in western and central Pennsylvania, and in 
Ohio and other Middle Western States. 

The relationship of the various coalfields located in these freight origin groups 
is highly important to all coal producers selling coal in the common markets 
served by mines located in two or more groups. The reason is that coal is a 
highly competitive commodity and the competition is focused not at the mine 
but at destination where the coal is consumed. Competition is on the basis of 
delivered price made up of mine price plus freight. Often the freight is half 
or sometimes more than half of the delivered price. 

It is axiomatic in the coal trade that a difference of a few pennies per ton in 
the delivered price will determine the choice of supplier among several suppliers 
competing for the same business. This is particularly true of coal sold to public 
utility electric generating stations, which generally buy on a comparative cost 
of heat units delivered in the form of coal to their plants. A small difference 
on a ton makes a large difference at the end of the year because of the large 
quantities of coal consumed. This electric utility market for coal is the one 
showing by all odds the greatest rate of growth and to it the coal industry looks 
for an important part of its future. 

The active interest of all coal producers in both level of freight rates and 
differentials is, therefore, based on a solid footing of competitive necessity. Coal 
mines must be designed for an economic life of 20 years or more, and to continue 
to produce during such life they must have rail rates which will permit them 
to reach the common markets on a competitive basis. Today a mechanized mine 
with cleaning plant costs $7.50 to $10 per ton of annual capacity to install. 

Such large capital investments cannot be justified unless there is a reasonable 
stability of freight rate levels and differentials. If a mine loses its competitive 
position because of a change in rate levels or differentials, all it can do is to shut 
down and quit. The mine cannot be moved to a more favorable location. It 
has to exist where the coal is. The rail carrier serving it holds its destiny in the 
earrier’s hands. This power, frankly, is too great and too dangerous unless 
restrained by positive authority of a ratemaking body having the right to fix 
specific rates and differentials. 

It is significant that not a single mine of my company has a local market which 
will absorb a substantial percentage of its total output. All coal produced by 
the company, with trifling exceptions, must go to distant markets where it com- 
petes with coal from its own districts as well as from other districts. In not 
a single common market area does my company enjoy a lower rate than its 
competitors, but in most markets its coal must sell in competition with other 
coals having lower freight rates. The same is generally true of most of the 
mines of other producers located in the same freight origin groups. 

My company’s coal competes not only with other coal but also with oil and gas. 
These fuels generally cost less to produce and transport than coal. Certainly, 
the wage factor in their production and transportation is far less than is the 
wage factor in the production and transportation of coal. Until very recently, 
coal has been losing position to oil and gas for both domestic and industrial use. 

In view of what I have said, I think you will agree with me that to my com- 
pany, and to other coal companies selling in the common markets, both in this 
country and abroad, freight rate levels and differentials are more than matters 
= mild interest. Indeed, they are matters of economic life and death—nothing 
ess. 

It should be apparent to you that we are forced by economic necessity to 
oppose a bill which would grant to the railroads serving our mines the freedom 
to fix the level of rates at any figure they wish, so long as it is not below an 
out-of-pocket cost or above a reasonable full cost maximum. Inevitably, the 
freedom of the rail carriers to fix rates to meet competition would mean that 
the losses coming from the low rates would have to be imposed on commodities 
tied to the rails to which competitive forms of transportation are not available. 
As I have indicated, our mines have only one form of transportation available 
to them—rails. They cannot benefit from the proposed change but they surely 
can and will be hurt. They may even be sentenced to economic death. 














TRANSPORTATION POLICY 1667 


The same result could occur if differentials were changed by action of carriers 
not serving our mines. Suppose they dropped their rates to meet truck or water 
transportation. Our carriers must make a similar reduction or force their coal- 
mine shippers to absorb the reduction from their prices. The possibility of a 
constant shift in differentials between freight origin groups would indeed bring 
chaos and possibly disaster to many coal companies, and undoubtedly thuse having 
the highest freight rates to common markets, namely, those in the inner and outer 
crescents, including ours, would suffer the most. 

Frankly, our interest lies in a continuation of the present provisions of the 
orcas Commerce Act dealing with the regulation of the rates of rail 
carriers. 

At this point, I would like to remind you that, in the parts of West Virginia, 
Virginia, and Kentucky where our mines are located, coal mining is the prin- 
cipal industry and directly or indirectly supports the great bulk of the popula- 
tion and of the public institutions and services. My company alone will distri- 
bute about $30 million in wages to coal miners this year. Any injury to the 
coal mines of these areas is an injury to all persons in them. We believe that 
we need the regulatory powers now vested in the Interstate Commerce Commis- 
sion to protect us, and these areas, from economic strangulation by railroads. 

I do not mean to say that we fear our rail carriers or that we are unfriendly 
with them. We think they realize that their prosperity and ours are linked 
together. But if this bill is passed they must meet the rate changes of competing 
rail carriers and may meet the rates of competing modes of transportation, and 
in the process my company and other coal companies served by these car.iers 
can be badly hurt. 

So much for the parts of the bill dealing with railroads. Now for the parts 
dealing with water carriers. 

The bill proposed to repeal the exemption of dry bulk cargoes from regulation 
under the Water Carrier Act. I am told that sponsors of the bill are willing that 
the repeal apply only to dry bulk cargoes on inland waterways, so that the 
existing exemption would continue to apply to all cargoes on the Great Lakes 
and to liquid cargoes on inland waterways. For the life of me, I cannot 
understand the logic of this position. Either all bulk cargoes should be exempted 
on all waters or none should be exempted. 

My company has for almost 50 years been engaged in transporting coal on 
the Ohio River. Until recently, the movement has been via rail from mines to 
port facilities at Huntington, W. Va., thence via barge on the Ohio River to 
points west of Huntington but chiefly to Cincinnati, where the coal is elevated 
from barge and either stored on the ground pending further shipment or 
loaded into railroad cars or trucks for movement to ex-river destinations. ‘The 
company owns, and for many years has owned, a transfer facility at Hunting- 
ton for transferring coal from railroad cars into barges, and an elevating facility 
at Cincinnati for elevating coal from barges to the yard, railroad cars, or 
trucks. 

In the last few years, a market for our coal has been developed at the steel 
mills along the upper Ohio River between Wheeling and Pittsburgh. The pre- 
mium coking coals of western Pennsylvania and northern West Virginia are 
getting scarce, and the mills along the upper Ohio River are taking larger quan- 
tities of coals from the southern districts 7 and 8 in which our mines are 
located. We are participating in this business and, to serve it, have recently 
constructed a new transfer facility at Kenova, W. Va., to transfer from railroad 
cars to barges coal originating on the Norfolk & Western Railroad and have 
enlarged our river fleet. We now operate 3 modern diesel towboats and about 
120 steel barges of 1,000-ton capacity each. Our tows will handle from 10,000 
to 20.000 tons of coal each, depending on a variety of factors. Presently we are 
handling more than a million tons per year of river coal. We look for a steady 
increase in the volume of upriver traffic in coal to supply coking coals to the 
steel mills, and we are shaping our sales program accordingly. 

The transportation costs of bulk commodities on inland waterways are so much 
lower than those on railroads that there is actually no competition between the 
two forms of transporting such commodities. Speed is not an important item 
in water transportation of bulk commodities, the cargoes handled are assembled 
usually at one point and move to a single, or to a very few, destinations, the 
tonnages handled in each tow are tremendous. By comparison, many single 
cargoes of coal will contain twice the total tonnage of coal hauled by the longest 
train of coal cars. 











1668 TRANSPORTATION POLICY 


All water carriers are now treated exactly alike. The bulk commodity exemp- 
tion applies to all, whether common carrier, contract carrier, or private carrier. 
They are free to compete with each other on exactly the same terms. There is 
no sound reason for changing this equality of competitive position. 

My company does not desire to become a regulated common or contract carrier. 
In order to serve its customers, some of which are short of storage facilities and 
must therefore rely on regularity of deliveries of their coal supply, we must be 
in position to give preferential service. This we could not do if we were obligated 
by law to serve all customers alike without discrimination or favor. 

When the Water Carrier Act was enacted several years ago we considered 
seriously the possibility of applying for a certificate as a common or contract 
earrier, and decided that since our river fleet is primarily an adiunct of our coal- 
mining business, we could not serve our own needs well if we assumed the status 
of a common or contract carrier. We felt that the bulk cargo exemptions were 
well-founded on both experience and reason, and hence decided to operate under 
the exemptions. We are still of that same opinion. 

Actually, our river operations are handled by a wholly owned subsidiary, 
Island Creek Fuel & Transportation Co. If this bill becomes law, we will in all 
probability dissolve the transportation company, and Island Creek Coal Co. 
would itself handle all river operations as a private carrier transporting its own 
coal to market. 

You may ask how, then, we are concerned with the proposal to repeal the bulk 
cargo exemption either in whole or in part. The answer is that repeal would 
drastically increase our cost of operations. Currently, we have spare capacity 
in parts of our facilities, and we dump, float, and elevate coal belonving to others, 
thereby keeping our river system fully occupied. Currently, also, we can ex- 
chanve service with other carriers handling exempt tows, which again tends 
toward fuller utilization of our facilities as well as those of other river carriers. 
If the bill is enacted in its present form, we could not exchange services with 
other carriers, could not make use of our spare capacity by haulin’ for other 
earriers or cargo owners, and could not operate with existing flexibility. In 
short, as stated above, cur costs of doing business would rise and our ability to 
serve our customers would decrease. 

In my opinion, it is not possible to operate our river fleet without spare capacity 
to care for surges and emergencies. But I see no sound economic reason why 
we and other river carriers should be denied the right to make the most efficient 
use of our respective fleets. 

I sincerely hope that this committee will work in harmony with other com- 
mittees of Congress dealing with inland waterways. The Congress is now 
embarked upon a program of building a number of new high-level dams on the 
Ohio River which eventually will replace existing dams on the basis of about 5 
existing dams per new high-level dam, and which will provide a minimum channel 
depth of 12 feet compared to the existing minimum depth of 9 feet, much longer 
distances between dams, and more and bigger lock chambers. The ultimate cost 
of this program will be hundreds of millions of dollars. When completed, it 
will vastly increase the capacity of the Ohio River to handle traffic and reduce 
the cost of river carriers. The Congress is thereby demonstrating a desire to 
lower still further the cost of water transportation on the Ohio River and to 
stimulate the volume of traffic on the river. But if this bill is enacted, it will 
end to slow down the expected growth of river traffic and raise both costs and 
prices of river carriers. The public would be denied the benefits of vast ex- 
penditures of public funds. The b‘ll would be at cross purposes with a well- 
established existing public poliey of Congress. 

It is mv sincere hope that H. R. 6141 will receive an unfavorable report by 
this committee. 

T thank you very much for the opportunity to present my story in person. 


Mr. Camesett. In the first place, my name is Rolla D. Camnbell. 
T live in Huntington, W. Va., and I appear here on behalf of Tsland 
Creek Coal Co., which is a producer of coal. I am general counsel of 
that company, and I appear in opposition to H. R. 6141. 

Now, several organizations, of which this company is a member, 
have apneared here. I refer tothe National Coal Association through 
Mr. F. F. Estes, the Property Owners Committee through William M. 
Maddox, and the Waterways Council, opposed to regulation extension 
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through Mr. David A. Wright, and his associated witnesses yesterday. 
We support the positions taken by those companies and I shall not 
take the time to ate ate the detailed reasons and analyses they gave 
as to the bill. 

Beginning at the bottom of page 1 of my statement and running 
over to page 6, I outline the economic factors which affect the Island 
Creek Coal Co. and other companies similarly situated in marketing 
their coal, all of it moving to the markets by rail, and attempt to show 
from the facts there outlined, that we are interested not only in the 
level of rates which come about through the fixing of minimum and 
maximum prices, or rather, maximum rates, but also in the differentials 
maintained between the various competing coal fields. Those dif- 
ferentials are in terms of fixed cents per ton. And generally they 
have been worked out through long freight rate hearings before the 
Interstate Commerce Commission and their maintenance is absolutely 
vital to the ability of the companies in the various freight rate origin 
groups in reach the markets. 

Beginning near the bottom of page 6, we-set forth very briefly the 
reasons for our opposition to the proposal to repeal the present pro- 
visions of the Water Carrier Act, exempting bulk transportation from 
regulation. I shan’t attempt to repeat what I have in those pages. 

‘And then at the bottom of page 9 we call attention to the conflict 
in policy between that proposal to repeal the dry bulk exemption and 
the policy of the Congress in spending vast sums of money to increase 
the navigation facilities on the inland waterways. As you know the 
Congress now has the pony of replacing the low-level dams in the 
Ohio River with high-level dams. It will take hundreds of millions 
of dollars to complete that program. And, of course, the object of it 
is to provide more water transportation at lower cost. And we believe 
that the repeal of the dry bulk exemption would work in exactly the 
opposite direction. 

I thank you very much for permitting me to appear before you. 

Mr. Harris. We are glad to have your statement, Mr. Campbell. 

Mr. Campsetnt. Thank you, Mr. Chairman. 

Mr. Harris. Mr. Don Markham for the Air Transport Association. 


STATEMENT OF D. W. MARKHAM, ASSISTANT GENERAL COUNSEL, 
AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Marxuam. Mr. Chairman, in view of the limitations on your 
time, I would like permission to file my prepared statement which I 
have handed to the clerk and I will attempt to summarize it very 
briefly, if I may. 

Mr. Harris. Yes; you may do that, Mr. Markham. 

(The statement referred to is as follows:) 


STATEMENT OF D. W. MARKHAM, ASSISTANT GENERAL COUNSEL OF THE AIR TRANS- 
PORT ASSOCIATION OF AMERICA 


Mr. Chairman and members of the committee, we have no desire to inject 
ourselves into the controversy provoked by the recommendations of the Presi- 
dential Advisory Committee on Transport Policy and Organization and we have 
no intention of doing so. The issues raised by the so-called Cabinet Committee 
report relate, for the most part, to matters which do not directly concern the 
air carriers. The statutory changes proposed by the Cabient Committee are 
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changes in the Interstate Commerce Act, under which various forms of surface 
transportation are regulated; the committee recommended no changes in the 
Civil Aeronautics Act under which air carriers are regulated. 

The Cabinet Committee report does, however, contain one recommendation 
which is of direct concern to the air transport industry. That is the recom- 
mendation appearing in section III of the report under the heading, “Special 
yovernmental Rates.” While the solution recommended by the Cabinet Com- 
mittee is novel, the issue involved is not. The problem of special rate conces- 
sions on Government traffic has been discussed for a number of years. In fact, 
the problem had been pending before your committee for some time prior to 
the release of the Cabinet Committee report. Congressman Hinshaw introduced 
a bill, H. R. 8029, in the 83d Congress, which would have amended section 22 
of the Interstate Commerce Act by striking out the references to free or reduced 
rates on Government traffic. He introduced an identical bill, H. R. 525, in 
the opening days of the present Congress and that bill has been pending before 
your committee since January of 1955. Consequently, as I stated earlier, the 
issue is not a new one, and the fact that the Cabinent Committee touched upon 
it in its report should not prevent its being treated as a separate issue by this 
committee. 

Prior to the fall of 1953, the airlines had only an academic interest in section 
22 of the Interstate Commerce Act. Even before it was used as a competitive 
weapon against us, however, we regarded the provision permitting free or reduced 
rates for the Government as an anachronism in the law. Reference to the legis- 
lative history of the Interstate Commerce Act and to the early judicial decisions 
interpreting it leaves no doubt that the primary purpose of the original act to 
regulate commerce was to eliminate the gross discriminations practiced by the 
railroads of that time. Large shippers could, by reason of their traffic volume, 
demand and obtain preferential treatment from the railroads of that era. Spe- 
cial rates and secret rebates for favored customers and other less direct forms 
of discrimination became so common that Congress determined that Federal 
legislation was necessary to put a stop to the admittedly unhealthy practices. 
The original act to regulate commerce outlawed discrimination and required 
that all rates and practices be published in tariffs where they would be exposed 
to the public gaze. The light of publicity was thought to be one of the principal 
safeguards against the secret concessions and other discriminatory practices at 
which the act was aimed. 

In spite of this basic purpose of the act, a provision was included in section 
22 which permitted free or reduced-rate transportation for certain groups, in- 
cluding Federal, State, and local governments. Thus, while the basic purpose 
of the act was to outlaw discrimination, particularly for large and powerful 
customers of the public transportation system, preferential treatment was spe- 
cifically authorized for the one which has become the largest and most powerful 
of all—the Government. 

That provision, although completely inconsistent with the basic principles upon 
which transportation regulation has developed in this country, has persisted 
to the present day. Instead of requiring rates on Government traffic to be ex- 
posed to the publie gaze by publication in tariffs, section 22 permits the private 
negotiation of rates between Government transportation officers and the carriers. 
With no regulatory control over such rates, the only law that governs is the law 
of the jungle. Government transportation officers may play off one carrier against 
another and can bring to bear upon the carriers, either singly or in groups, pres- 
sures which no private customer could possibly wield. Thus, all of the abuses 
which statutes like the Interstate Commerce Act were designed to abolish are not 
only permitted by section 22, but are actually encouraged when the carriers sub- 
ject to that act are told that they may deal privately with the largest shipper in 
the world. It was for these reasons that we regarded section 22 as an anachro- 
nism in our law, even before we felt its competitive impact. 

Beginning in the fall of 1953, we began to acquire a more practical knowledge 
of section 22 and what it can mean in a competitive transportation industry. We 
were “on the receiving end” of it, so to speak—and our experience has not changed 
our views concerning it. 

For some years prior to 1953, both the railroads and the scheduled airlines had 
granted a standard discount of 10 percent below their regular passenger fares 
to the military agencies. By the fall of 1953, the competition for military passen- 
ger traffic had become so intense, particularly between the railroads and the 
nonscheduled airlines, that the railroads began to submit so-called section 22 bids, 
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offering discounts on military traffic which ranged up to 50 percent or more. The 
nonscheduled air carriers countered with measures which had the effect of reduc- 
ing their rates and it was not long before a full-scale rate war had developed for 
that business. 

The nonscheduled air carriers filed complaints, both with the Department of 
Defense and with the Interstate Commerce Commission. The railroads defended 
their use of section 22 bids, both legally and as an appropriate method of regain- 
ing the military passenger traffic which they had been losing to the air carriers. 
The Department of Defense rejected the complaints, and, after a formal pro- 
ceeding, the Interstate Commerce Commission determined that the use of section 
22 quotations by the railroads was permissible legally and in accordance with the 
various agreements filed by the carriers under section 5a of the Interstate Com- 
merce Act. 

This experience of the last 21%4 years has highlighted another feature of section 
22: it provides an unbeatable competitive weapon against carriers which do not 
have similar freedom from regulatory control over their rates. The Civil Aero- 
nautics Act contains no counterpart of section 22, with the result that the airlines 
must publish their rates on Government traffic in tariff form and must be prepared 
to defend them against suspension or investigation by the Civil Aeronautics 
Board. Yet, they are forced to compete for a large block of traffic with carriers 
who need not publish their rates and who are free to charge any rates they 
please in order to get the traffic. Our competitive position is much like that of 
the fighter who is put into the ring blindfolded and who is required to observe 
all of the rules, while his opponent not only wears no blindfold but is free to sub- 
stitute brass knuckles for his boxing gloves whenever it pleases him to do so. 

There have been a few public issues raised in recent years on which you will 
find the same amount of agreement that there is on this question. We have 
heard it discussed by transportation groups in the United States Chamber of Com- 
merce, in the Transportation Association of America, and elsewhere for the past 
several years. Practically every form of transportation favors an amendment 
of section 22 which would eliminate the authority to grant free or reduced-rate 
transportation to the Government. Transportation-investor groups and trans- 
portation-user groups also vigorously support such an amendment. 

In our view, the Government should be placed in the same position as any 
other user of the common-carrier system. It should not be discriminated against, 
but neither should it be entitled to any special concessions. Rates on Government 
traffic should be published in tariffs the same as rates on other traffic. And rates 
on Government traffic should be subject to the same regulatory controls as rates 
on other traffic. That principle, we believe, is obviously fair and sound and 
should be incorporated into the law. 

The recommendation of the Cabinet Committee on this point does not satisfy 
that principle. It proposes a compromise solution which would subject rates 
on Government traffic to some regulatory controls but not others. Whether the 
exemptions proposed are intended to be for the benefit of the Government or for 
the benefit of particular types of carriers, we can see no justification for them. 
If the Government is placed in the same position as any other user of the com- 
mercial transportation system, neither it nor its citizens have any basis for com- 
plaint. 

The Interstate Commerce Commission in its last annual report has suggested 
another compromise solution, and one with which we respectfully take issue. 
The Commission suggests that the Government should be placed in the same 
position as other users in peacetime, but in times of potential or actual emer- 
gencies, section 22 should be restored. We could agree that national security con- 
siderations might well dictate some relief from the filing and publication re- 
quirements in times of emergency—and perhaps even in peacetime—on certain 
types of Government traffic. We do not believe, however, that there is any 
justification for restoring the Government, in time of potential or actual emer- 
gencies, to a pesition where it can demand and obtain special rate concessions 
on all of its traffic, and where such rates are free of all regulatory control. In 
time of war, it is likely that virtually all traffic moving on the common-carrier 
system will be of some importance to the national defense. If that is so, there 
is no reason for relieving the rates on Government traffic from all regulatory 
controls, while leaving rates on other essential wartime traffic subject to control. 

Consequently, it appears to us that the only national security exemption would 
be justified, on principle or as a practical matter, is an exemption from the filing 
and publication requirements which might otherwise endanger the secrecy which 
must surround some traffic movements. 
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In our opinion, the solution to this problem proposed by Congressman Hinshaw 
in the bill introduced as H. R. 8029 in the 88d Congress and reintroduced as 
H. R. 525 in this Congress is the right answer to the problem. 

Since, as I have mentioned before, this issue was pending before this committee 
long before the Cabinet Committee submitted its report, we hope that the com- 
mittee will regard it as a separate issue and deal with it separately. We urge, 
therefore, that the committee promptly report out H. R. 525, without waiting to 
resolve the other difficult and controversial issues raised by the Cabinet Com- 
mittee. 

Mr. MarkuaAm. Weare not interested in the main controversy which 
has developed around the Cabinet Committee report. We are inter- 
ested in one issue that was touched upon in that report, but which had 
been pending before this committee even prior to the time that report 
was filed. That is the issue as to whether section 22 of the Interstate 
Commerce Act should be amended so as to eliminate the permission 
which the carriers subject to that act now have to grant free and re- 
duced rate transportation to the Federal, State, and local govern- 
ments. We have always regarded that provision as an anachronism in 
the law as inconsistent with the basic principles of the law of eliminat- 
ing discrimination. 

Tn recent years we have been the victim, if you please, of that pro- 
vision when we are forced to compete with surface carriers for the 
traffic of the largest single customer in the world when those carriers 
are permitted to | grant rates, grant free and reduced rates without fil- 
ing tariffs, and when our rates must be filed in tariff form and are sub- 
ject to all the regulatory controls that apply to other rates. Conse- 
quently, we have felt that both on principle and as a practical matter 
section 22 should be amended. 

That issue has been before this committee by virtue of H. R. 525, 
and the predecessor bill which Congressman Hinshaw introduced in 
the 83d Congress. It is our feeling that simply because that issue 

was touched upon in the Cabinet Committee report should not neces- 

sarily embroil it in the other highly controversial issues that were 
raised by that report and that it would be entirely apprepriate for 
this committee to regard the issue as a separate one and to report out 
H. R. 525 without waiting to settle all of these other controversial 
issues, 

Our position on it is that the rates on Government traffic should, 
like the rates on all other traffic, be filed in tariff form and should be 
subject to the same regulatory controls as other rates. H. R. 525 is 
consistent with that principle and we would strongly urge that the 
committee take that issue up separately and report out that bill. 

Thank you, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Markham. 

Mr. Fiynv. I would like to ask one question, please, sir. 

Mr. Marxuam. Certainly. 

Mr. Frynr. You say that you think the Government’s rates should 
be filed as other tariffs are. 

Mr. Markuam. Yes, sir. 

Mr. Friyntr. Do you mean that the actual rates should be filed or 
simply the minimum rates? 

Mr. MarxuaAm. The actual rates. 

Mr. Frnt. I wanted to clear that up for the record. 

Mr. Marxuam. Otherwise—— 

Mr. Frynt. It wouldn’t mean anything. 
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Mr. Markuam. Otherwise it would serve no purpose as far as the 
contenders are concerned or as far as other shippers are concerned. 

Mr. Fiynr. I was confident that was your meaning. I wanted to 
clarify it for the record as well as for my own information. 

Mr. Marknam. Yes, sir. 

Mr. Harris. Thank you very much, Mr. Markham. 

Mr. Marxuam. Thank you, sir. 

Mr. Harris. I have a letter from Mr. Galaspie, director of traffic 
of the Reynolds Metals Co., that may be included in the record at this 
point. 

(The material referred to follows :) 

RryNoLps Metars Co., 
Richmond, Va., June 12, 1956. 
Subject: H. R. 525. 
Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Harris: The subject bill has for its purpose the amend- 
ment of section 22 of the Interstate Commerce Act, so as to remove the provision 
permitting carriers to “reduce rates on Government shipments.” The Reynolds 
Metals Co. is in favor of this bill, and urge you to do everything possible to obtain 
its passage at this session of Congress. 

One of the prime reasons for our position is the fact that a considerable quan- 
tity of aluminum pig and ingot are moving into stockpile. Historically, aluminum 
is sold on a delivered basis. Nevertheless, the agencies of the Government prevail 
upon Carriers to quote a lower rate than is available for commercial shippers, and 
then request us to make shipment on Government bills of lading so that they can 
obtain the advantage of the lower quotation. The shipments move in this manner 
and the agencies pay to the carriers the amount of freight based on the lower 
quotation furnished under seetion 22. We, as the shipper, are required to allow to 
the agency the commercial freight rate, with the Government becoming the bene- 
ficiary of the difference between the commercial freight rate and the lower sec- 
tion 22 rate. 

In order to maintain a healthy, economic condition in transportation and indus- 
try, there should be a requisite that the Government pay no lower rates than are 
available to commercial shippers. As you know, we have plants at Gum Springs, 
Ark.; Jones Mill, Ark. ; and Bauxite, Ark. The first two named have made many 
shipments in the past under the conditions described above, and we request that 
you use your influence to obtain passage of the subject bill. 

Kindest regards. 

Yours very truly, 
L. E. Gataspie, Director of Traffic. 

Mr. Harris. We have a request from the Western Traffic Conference 
that their statement be included in the record, which will be received, 
and also a statement has been received from Mr. Harry C. Ames, an 
attorney, with reference to legislation for insertion in the record, and 
another statement from Mr. Ames with reference to H. R. 6208, and a 
statement. from Mr. G. C. Taylor, president of the Mississippi Valley 
Barge Line Co., and a statement from Mr. Guy L. Brown, grand chief 
engineer, Brotherhood of Locomotive Engineers; a statement from the 
National Council of Farmer Cooperatives, and we have a number of 
other statements here in a file all from the American Waterways Op- 
erators and from various officers and members of that organization. 
There is also a statement from the Inland Empire Waterways Associa- 
tion. 

They may be included in the record as requested. 

(The statements referred to follow :) 
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STATEMENT OF WESTERN TRAFFIC CONFERENCE 


STATEMENT OF GENERAL POSITION 


This statement of the Western Traffic Conference on H. R. 6141 is limited 
to comments. on section 19 regarding nonprofit shippers. associations. ‘'The-non- 
profit shippers associations, and the mass of the public who buy merchandise 
from retail stores, are vitally affected by the proposed change in section 402 (c) 
of the Interstate Commerce Act. The proposed legislative change will do irrep- 
arable harm to legitimate nonprofit shippers associations and will definitely 
increase the total freight costs on shipments to retail stores and the public on 
the west coast. 

The Western Traffic Conference, for all of its members, is deeply concerned 
over section 19 of H. R. 6141. The legislation proposed here has been sought 
in comparable form several times before. This association in full and open 
membership meeting has repeatedly and unanimously opposed such discrimina- 
tory changes in the law. The Western Traffic Conference urges this committee 
and the House of Representatives to reject section 19 of H. R. 6141. 

The Western Traffic Conference is unalterably opposed to section 19 as written. 
It could not be more adversely phrased to prejudice legitimate nonprofit shipping 
associations. The Western Traffic Conference would not be opposed to a legis- 
lative change which would set up fair and impartial standards, not subject to 
ambiguous phraseology nor interpretations based on the whims or prejudices 
of the person or persons who would interpret them in the years ahead. 

The essential right of legitimate nonprofit associations to continue must be 
preserved. Section 19 of the proposed legislation would be the death knell of all 
shippers groups. 

WHAT IS THE WESTERN TRAFFIC CONFERENCE ? 


The Western Traffic Conference, Inc., is a nonprofit association of 86 large 
and small retailers on the Pacific coast, primarily in Washington, Oregon, and 
California. Those members have a large number of stores in most of the large 
and small cities on the west coast. The Western Traffic Conference ships no 
freight. Its members belong to one or more of the several nonprofit shippers 
associations operating from, to, and within the Far West. Those nonprofit 
associations operate by railroad, by truck, and by railway express. Those 
associations consolidate the small shipments of the members into volume ship- 
ments and pass the benefits of the consolidation, both cost and service, on to 
the members. Everything from smallest package freight to volume less-than- 
earload lots of freight is involved. 

The Western Traffic Conference, Inc., has but one purpose, and that is to 
improve the transportation of merchandise for its members by reducing cost, 
and improving transportation time and efficiency, so that its members can better 
serve the public who patronize their business. 


SECTION 19 OF H. R. 6141 WILL LEGISLATE HIGHER FREIGHT COST 


The protested legislation is essentially an attempt to increase freight charges. 
Two reasons have brought about the creation of shippers associations—the first 
is total cost, and the second is shipping time. The shippers associations have 
done a tremendous job in reducing freight costs. I will cite a current example 
showing what one Pacific Northwest shippers association is doing for members 
of the Western Traffic Conference from New York City to Seattle, Wash. The 
costs quoted below for the nonprofit association already include consolidation, 
all railroad charges, truck drayage charges at destination, insurance, billing, 
and the 3 percent transportation tax. The cost by the freight forwarders, such 
as Acme Fast Freight and Universal Carloading, is their published charges on 
the same merchandise inclusive of the 3 percent transportation tax. 
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[Price per hundred weight] 
Via Acme 
Fast Freight, 
Via non- Universal 
profit Carloading, 
New York, N. Y., to Seattle, Wash. shippers National . 
association Carloading, 
(WOSCA) Republic 
Carloading, 
International 
Forwarders 
Retail store merchandise: 

CoO: GORNEM, SENOM MHION, O60. 0... oa o-oo oss cd nec nceescecgeinns $6. 38 $8. 35 
Drugs and medicines, etc._-.........-.--. al evicdiasebp imide tame ke 4.12 6. 29 
Paints, stains, varnishes Rabil a adivid eg lesod wh rdedetettbwie fanttdn Lane dtiaee aioe 4. 23 5. 87 
I I, OD Bila did nis dé nid cas daantbphn oes ebhbodt onan ed Roerciabaes 5.20 6.91 
Se a sk hen animale a DR BERS 3. 58 5. 87 
ee he eemnbibnennes tiated 7. 52 8. 52 
isl. tila ie Se Se eek 7.52 8. 85 
7. 52 0. 66 
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In addition to the actual savings per 100 pounds shown above, there is an 
even greater percentage saving because the shippers association charges on 
actual weight with no minimum while the freight forwarder charges shipments 
weighing less than 100 pounds as 100 pounds, or at much higher package charges. 
To retail stores in Seattle, the nonprofit shippers association total saving per 
100 pounds averages from $1.75 to $2 per 100 pounds below that of Acme Fast 
Freight, Universal Carloading, and other forwarding companies when all the 
saving on large and small shipments is considered. 

In addition to the freight savings, numerous reductions in transit time have 
been effected by arranging direct spotting of cars for members and by making 
direct release from consolidating point without rehandling freight over Chicago 
or other transfer cities enroute to the west coast. 

The nonprofit shippers associations are designed to meet the needs of limited 
areas and limited membership. These associations have gone a long ways in 
diminishing the use of the old national phrase “prices slightly higher west of 
the Rocky Mountains.” 

The proposed amendments to section 402 (c) of the act would put such impos- 
sible conditions as standards for determining what are legitimate associations 
that no association could long exist. For that reason the Western Traffic Con- 
ference strongly opposes the legisation here proposed. 

It is submitted that the proper way to control the expansion of nonprofit 
shippers associations is for the certificated forwarders and others to bring their 
rates closer into line with their costs than to legislate the low-cost shippers 
associations out of business. 


WHY WE OBJECT TO SECTION 19 OF H. R. 6141 


The Western Traffic Conference believes that part IV of the Interstate Com- 
merce Act does give proper protection to the certificated freight forwarders if 
existing law is enforced. The Western Traffic Conference does not object, how- 
ever, to a change in the law provided Congress sets fixed and unalterable stand- 
ards, not subject to interpretation, to preserve the basic right of shippers to 
join together and consolidate their shipments without harassment. Here is why 
we oppose section 19 of the proposed bill before us today. 

(1) The bill states the Interstate Commerce Commission can, on its own 
motion or complaint, consider any association as to its lawfulness. The Inter- 
state Commerce Commission and the freight forwarders have that power today. 
Any forwarder can complain under the Interstate Commerce Act of unlawful 
operations. It is used in the freight forwarder section. It is more often used 
in the motor carrier section. It is commonplace for one truckline to challenge 
the authority of a trucker to operate. The Interstate Commerce Commission 
has the power to investigate and has investigated. There is no need for that 
part of section 19 here proposed. 
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(2) Section 19 second condition would require the Interstate Commerce Com- 
mission to determine if the activities are not being conducted solely for the 
purpose and in the limitations of section 402 (c). The Commission can and 
does investigate nonprofit associations under existing law. They are doing it 
all the time and are making suggestions for change when any question arises. 
The present law requires the association to be nonprofit. It requires the asso- 
ciation activities to be limited to its members. The Internal Revenue Bureau 
of the Treasury Department checks the associations. The State laws, for 
example, of the State of Washington, set rigid limits for nonprofit cooperative 
associations. There are many, many evisting tools to bring any improper shipper 
association into line or eliminate it. No change in existing law is necessary to 
do that. The way to kill any fleas that may exist on the dog is not to kill the 
dog. Section 19 here would do that. 

(23) The third test in section 19 is whether the challenged association would 
violate the national transportation policy. Nobody knows what is the national 
transportation policy. The railroads and trucklines are before the Commis- 
sion today to spell it out. It means anything 6 out of 11 members of the Interstate 
Commerce Commission say it means on any day, providing the courts will 
sustain them. The wording of the national transportation policy could hardly 
be more ambiguous. It means anything to anybody. 

The wording of the national transportation policy cannot be adopted as a 
test of a nonprofit shippers association. Does the policy even contemplate non- 
profit shippers associations? What is meant by “inherent advantages’? What 
is meant by “safe” freight forwarder service? What is meant by the use of 
the words “adequate,” “economic,” and “efficient” forwarding service? What are 
“sound economic conditions”? What are “reasonable charges for transportation 
service’? Would a reasonable charge be one nearly $2 per 100 pounds higher on 
the average than a shipper association total charge? What does unjust discrimi- 
nation,” “undue preference,” or “advantage” mean? What are “unfair or 
destructive competitive practices”? What does “coordinating” and “preserving 
a national transportation “system” mean? What does “adequate to meet the 
needs of commerce” mean? 

I am sure every member of this committee will recognize the complete ambi- 
guity as a standard or test insofar as shippers associations are concerned. For 
that reason we strongly object to the national transportation policy as any 
standard or test under section 402 (c) of the act. 

(4) We object to the condition that the Commission should “consider facts 
of organization and establishment” of the non-profit association. Unless Con- 
gress spells out what consideration should be given it is no standard at all. Any- 
one can consider anything. If Congress means this as a test, it should tie the 
test down to some determinable fact, and point out what should be right and 
what is wrong. 

(5) We object to the test that the Interstate Commerce Commission should 
consider the scope of activities geographically, as to commodity handled, and 
persons served. That test could not be more objectionable. Department stores 
are members of Western Traffic Conference. They carry thousands of items that 
run the gamut from A to Z. Why should an association who has a department 
store member be condemned because it handles many items of freight while an 
association with no department store members handles a lesser number of items. 
Boeing Airplane Co. uses over 50,000 items in their one operation. Most stores 
and plans and jobbers handle a widely diversified line of goods today. Items 
handled is no test of the legitimacy of an organization. 

Equally true, the geographical area served is no test, for many, many national 
concerns have branches all over the country. If an association serves all their 
branches, to say that is wrong because of that fact makes an impossibly unfair 
legal restriction. The test should properly be the legitimacy of the operation 
and not the area served. Equally true, if the members of an association can 
substantially improve their transportation eest and service by serving more than 
tani limited area, they should be allowed to reduce their costs without artificial 

mits. 

The test of the number of people served is wholly unfair to small shippers. 
There are several large national merchandising concerns in almost every retailing 
field, from 10-cent store merchandise to women’s clothing, with many ranges 
in between. One or two such national shippers together could create an efficient 





Me 


4 
4 





TRANSPORTATION POLICY 1677 


pool. It may and does take 50 to 100 small merchants and retailers in the 
sparsely settled West to operate an efficient pool without terrible holding delays 
in their shipping schedule to develop a carload of freight. The test of the number 
of members would be grossly unfair to small businesses who need the benefits of 
the pool fully as much as the larger organizations who could do the same job 
with less members. 

(6) The test that the Interstate Commerce Commission should consider the 
basis of charges, if any, for the service is not of itself unreasonable. Congress 
should, though, carefully spell out the consideration the Commission should 
give. The essential point is only this—that the ultimate savings and benefits 
to the association of the consolidation be passed on to the members. Any non- 
protit association, be it a shipper group or a medical or education or research 
nonprofit association, has certain administrative and overhead expenses as well 
as direct out-of-pocket costs. The final, net overall saving to the association 
should be considered. If those net savings are not going to the members then 
something is wrong under both present and proposed law. 

(7) The test that the Commission should consider the extent to which a ship- 
pers association competes with a freight forwarder is wholly objectionable. 
In effect, Congress is asking to legislate out anyone that competes with the 
freight forwarders. We believe that to be a wholly un-American approach. 
Practically all freight moving is theoretically competitive with a freight for- 
warder. If the nonprofit association did not exist, shipper association freight 
could move by any of 4 or 5 services, including the freight forwarder. It might 
move by railroad less-than-carload lot; it might move by truck; by express; by 
airfreight; by freight forwarder; or by water. If low-cost shippers association 
service dried up, the movements might well dry up. To make the existence of a 
paralleling freight forwarder service a test of the right to exist for a shippers 
association is wholly unrealistic and unfair. 


THERE IS NO ECONOMIC NEED FOR LEGISLATION TO PRESERVE THE CERTIFICATED FREIGHT 
FORWARDERS 


The last report of the Interstate Commerce Commission showed the certificated 
freight forwarders handled approximately 5 million tons of forwarder freight. 
The amount of shippers association freight forwarded is a very small percentage 
of that total. The best estimate is substantially less than 10 percent based on 
a comparison of total freight forwarder tonnage originated by rail in 1954 
versus the freight forwarder rail tonnage for the same year as shown in ICC 
official reports. 

In 1955 certificated freight forwarder shipments and tonnage were up over 
10 percent that of 1954. Their net income before taxes was up approximately 17 
percent and up nearly 13 percent after Federal income tax. On the basis of 
money invested in freight forwarder operations, the certificated freight forward- 
ers have an unbelievably high rate of return. 


CONCLUSION 


The Western Traffic Conference is unalterably opposed to section 19 of the 
Freight Forwarder Act as proposed here. It is fatally deficient in law in that 
it does not set up clear-cut standards for the determination of the right of non- 
profit shippers associations to exist. As drafted, section 19 would do irreparable 
harm to all shippers associations, good or bad. 

The Western Traffic Conference believes existing laws, if properly enforced, 
can cull out any improper associations without change in the law. 

The Western Traftic Conference would not oppose changes in section 402 (c) 
of the act provided the basic right of shippers to consolidate their freight was 
not impaired. The standards Congress should establish must be clear-cut and 
not subject to interpretation. The essential features of any legal change should 
require only that the members effectively control the association and that the 
ultimate savings resulting from the consolidation be passed on by the association 
to the members. 

Section 19 of H. R. 6141 falls far, far short of meeting the requirement of 
g00d law. It should be rejected. 
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MEMORANDUM ON COMPETITIVE RATEMAKING, BY HARRY C. AMES, 
ATTORNEY AT LAW 


When I testified before your committee on May 4, 1956, with respect to H. R. 
6141 and 6142, this question was propounded to me: “If a rail carrier can reduce 
its rate on a given commodity and still earn, under such reduced rate, its fully 
distributed costs, plus a fair profit, should it be allowed to make such a reduction, 
or should it be presented from doing so because it might have a harmful effect 
upon competing modes of transportation?” 

If, in the regulation of commerce and the administration of the statute, we 
could consider on!y the 1 commodity and the 1 movement for which the reduced 
rail rate is proposed, there could be but 1 answer: The reduction should be 
allowed. But everyone even casually familiar with transportation knows full 
well that regulation cannot be insulated within such a narrow sphere. That is 
to say each major change in a rate must be considered in its relation to the 
rate structure as a whole. 

As briefly as I can, let me explain what I mean. The total cost of operating 
a railroad is, of course, the difference between what is taken in and what is paid 
out. This total cost is generally spoken of as the “transportation burden.” 
When it comes to setting up a rate structure for freight service, the carriers must 
apportion that burden among the thousands of commodities handled in such a 
fashion that the traffic will move. It means that on low-grade commodities, such 
as sand, gravel, coal, iron ore, and the like, the carriers must allocate a relatively 
light share of the burden—otherwise the traffic will not move. Articles of higher 
value must be assigned a relatively greater share of the burden, and so on. This 
process is known as the distribution of the transportation burden upon the basis 
of what the traffic will bear. 

And under the necessity of thus distributing the general burden of transporta- 
tion the rate structure of the rail carriers reflects the widest sort of range in 
the quantum of individual rates. The physical cost of handling a ton of traffic, 
either out-of-pocket or fully distributed, is no different whether that ton is 
composed of typewriters or coal. But the theory of what the traffic will bear 
has caused the actual rates to vary widely. In a proceeding before the Com- 
mission involving joint rail and barge rates (Docket No. 26712, Rail and Barge 
Joint Rates, 270 I. C. C. 591; 274 I. C. C. 229; 284 I. C. C. 785), the rail carriers 
made a cost study on some 52 typical movements of freight in joint rail and 
barge service, the idea being to show that the out-of-pocket costs for the all-rail 
service would have been lower than those for the joint rail and barge service. 
Putting the out-of-pocket costs at an index of 100, the actual rates showed a 
ranve of from 115.3 percent to 407.6 percent of such costs. 

Now it has come about, as you pointed out during my testimony, that through 
the dozen or so general increases made in rail rates since 1945, the rail rate 
structure has become fairly high as an overall proposition. It is also true that 
some commodities whose share in the general burden of transportation is fairly 
high are moving in competitive water service. When the tremendously wide 
range of rail rates in general is considered, it is comparatively easy for the rail 
carriers to select a commodity description such as “iron or steel articles,” reduce 
rates on it and still earn fully distributed costs, considering general averages. 
But the moment the carriers ease off the share of the burden which iron and 
steel articles are bearing, it follows that the slack must be assigned to some 
other commodity. Otherwise, the whittling down process will undermine the 
entire rate structure. 

I cannot improve upon the Commission’s language written in January 1940, 
when it commented upon the so-called Miller-Wadsworth amendment to the 1940 
act. That amendment would have enacted into law just about the same principle 
which is reflected in the question we are here considering. It read: 

“In order that the public at large may enjoy the benefit and economy afforded 
by each type of transportation, the Commission shall permit each type of carrier 
or carriers to reduce rates so long as such rates maintain a compensatory return 
to the carrier or carriers after taking into consideration overhead and all other 
elements entering into the cost to the carrier or carriers for the service rendered.” 

Oddly enough the authors and proponents of the amendment stated flatly that 
it was designed to forestall any efforts to raise water rates to the level of: rail 
rates, a result everyone who opposed regulation of water carriers greatly feared. 
There is not a word in the debates or discussions to show that anyone had rail 
reductions in mind. But as the amendment read, it could have heen construed so 
as to give the same result as is visualized in H, R. 6141. 
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In commenting upon the inadvisability of the amendment the Commission had 
this to say about competitive ratemaking: 

“Let us suppose, for example, a situation where competing railroads, coastwise 
steamship lines, and trucks are all maintaining to their own and the shippers’ 
satisfaction in general, a compartively high level of freight rates on various 
packaged commodities of high value, and some carrier, for the sake of a temporary 
advantage, undertakes to cut those rates. 

“If this must be allowed, ultimately all the competing rates will be reduced and 
a hole created in carrier revenues which may make it necessary to increase rates 
on traffic less able to stand the burden. We think that it should not be allowed, 
and that the Commission should be in a position to prevent such a train of events 
by exercise of its authority over minimum rates.” 

There is another phase of the matter which should be considered. In the 
question posed, we start with a hypothetical rail rate sufficiently high to cover 
fully distributed costs, including a profit. The corresponding water rate is lower 
than the rail rate by a reasonable differential in recognition of the less costly 
and inferior water service. It must be presumed, therefore, that the water rate, 
too, reflects fully distributed costs plus a profit. It stands to reason, therefore, 
that when the rail carrier reduces its rate to the level of the water rate the water 
carrier, if it hopes to continue to handle the traffic, must make a corresponding 
reduction. No one has a right to believe that the situation will remain static 
after the initial rail reduction. That is to say, if the Commission must permit 
the reduction in the rail rate it must recognize a parallel right in the water carrier 
to reduce its rate. 

Who profits by such a situation? As the Commission points out, someone might 
gain a “temporary advantage” but this downward spiraling of rates can do no 
permanent good and can only result in an undermining of the rate structure. 
The time to stop a rate war such as that above depicted is in the beginning, 
rather than wait to see which type of carrier will first become exhausted. That 
philosophy was applied by the Commission in the three-way (rail, water, truck) 
competitive situation arising in Petroleum Between Washington, Oregon, Idaho, 
and Montana (234 I. C. C. 609). In that case the Commission said at page 637: 

“We were given power to fix minimum rates, however, primarily for the purpose 
of preventing destructive competition in rates and promoting the financial stabil- 
ity of the transportation agencies. Our duty in the exercise of that power is not 
done, therefore, if we allow competitive rates to gravitate to the lowest possible 
level.” 

Applying that reasoning the Commission refused to approve a reduced rail rate 
even though it would have returned earnings over and above full costs. It per- 
mitted the carrier, in lieu thereof, to establish a rate slightly higher and also 
higher than corresponding rates by truck and water. The Commission’s decision 
was challenged in the courts and affirmed in Scandrett v. United States (32 Fed. 
Supp. 995) ; Same v. Same (312 U. S. 661, per curiam). 

It is thus plain to see that the reduction of a rate is not so simple as some of 
the protagonists of absolute freedom in competitive rdtemaking would have us 
believe. And just what is this rate structure as to which the Cabinet Committee 
seems so prone to risk a breakdown? Surely it cannot be deemed excessive 
because under it the rail carriers have been compelled to go to the Commission 
at least 10 times since the close of the war asking authority to make horizontal 
increases in order to bring their revenues more nearly to the level of a fair 
return. 

The answer is that full power should continue to reside in the Commission to 
police and curb competitive excesses and to preserve the integrity of the rate 
structures and the sound economic future of all modes of transportation in the 
public interest. 





MEMORANDUM ON H. R. 6208 spy Harry C. AMES 


When I testified before your committee on May 4, 1956, in connection with H. R. 
6141 and H. R. 6142, concerning proposed revisions of the Interstate Commerce 
Act, you asked for a memorandum of my views with respect to H. R. 6208. The 
latter is a bill introduced by Mr. Priest presumably in response to legislative 
recommendation 4 of the Interstate Commerce Commission, reproduced at page 
122 of its 69th annual report dated November 1, 1955. 

The bill purports to make two changes in the existing law to meet the Com- 
mission’s expressed objectives, as follows: 
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(1) It makes the “fourth section self-operating with respect to the right of a 
circuitous route to meet the rate or rates legally established between com- 
petitive points over the more direct routes, with no further authorization from 
the Commission being required other than the standards laid down by other 
sections of the act.” 

(2) “As an incident of this suggested change removal of the so-called reason- 
able compensatory provision is also proposed.” 

On behalf of the carriers I represent I would have to object to the proposed bill 
as it is written. We would have no objection to granting automatic rel‘ef under 
the long-and-short-haul clause over a circuitous route, if the carriers have first 
secured relief over the direct route. Similarly, there should be no great objec- 
tion to allowing the carriers over indirect routes to meet the rates of the carrier 
or carriers operating the direct routes, even though the latter are complying with 
the long-and-short-haul clause. 

Our difficulty with the bill, as it now is written is that it is impossible from it 
to determine just what is meant by the term “direct line or route” or whether the 
equalization of rates contemplated is that between or among the same types of 
earrier. For example, over the direct water route from New Orleans to St. Louis 
the water carriers comply with the fourth section. And since there is only one 
route over which the water carrier can operate, the Mississippi River, its route 
must be the direct route. Does this bill mean that rail lines operating circuitous 
routes from New Orleans to St. Louis, either on the east side or the west side of 
the river, would be allowed to meet the water rate? We cannot believe the 
Commission intended such a result but it could be argued that that is what the 
bill provides. 

Our railroad friends are very adroit at shaping legislative provisions to meet 
their ends. For example, in at least four cases now pending before the Com- 
mission, they are seeking to reduce their carload rates (with minimums of 80,000 
to 100,000 pounds per car) down to the precise level of the overall costs for barge- 
load service with a minimum of 500 tons or 1 million pounds. Of course, the 
proponents of the 1940 act regulating water carriers told the opponents of reg- 
ulation that there were three specific provisions in the act, viz, the national 
transportation policy ; the ratemaking rule in section 15a ; and the concluding sen- 
tence of section 305 (c) which would absolutely prevent such a course of action. 
But the railroads are urging the first two of those provisions as specific anthor- 
ity for their actions. In other words, provisions avowedly placed in the act 
for the protection of water transportation are being urged as instruments for its 
destruction. 

In order to effectuate the purpose intended I suggest that the language begin- 
ning at line 17 with the words: “ence: And provided further * * *,” down to 
the word “points” on line 23, page 2, be made to read as follows: “And provided 
further, That any such carrier or carriers operating over a circuitous line or route 
may, subject only to the standards of lawfulness set forth in other provisions of 
this part of part III and without further authorization, meet the chanves of 
another carrier or carriers of the same type operating a direct line or route, to or 
from the competitive points. As used in this proviso the term ‘direct route’ 
shall be construed to mean the shortest tariff route from and to such points.” 


THE REASONABLY COMPENSATORY RULE 


The carriers I represent object most strenuously to the proposed elimination 
of the so-called reasonably compensatory rule, which now provides that “in 
exercising the authority conferred upon it in this proviso the Commission shall 
not permit the establishment of any charge to or from the more distant point 
that is not reasonably compensatory for the service performed * * *.” 

And we do not agree at all with the Commission that elimination of the proviso 
is properly an “incident,” necessary or otherwise, to the cireuity provisions. 

Since its decision in Transcontinental Cases of 1922 (74 I. C. C. 48), the first 
major fourth-section proceeding after the passage of the Transportation Act, 
1920, in which latter the term “reasonably compensatory” first appeared, the 
Commission has construed the words to mean a rate— 

(1) which reflects more than the out-of-pocket costs incurred in handling 
the traffic: and 

(2) which is not lower than necessary to meet existing competition; and 

(3) which is not so low as to threaten the extinction of legitimate water 
competition ; and 

(4) which is not so low as to cast a burden on other traffic. 
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These constituent elements, which are stated in the conjunctive, and particularly 
(2) and (3) as set forth, have been a great aid to water carriers in resisting 
cut-throat competition. And while the words “reasonably compensatory” do not 
specifically appear in other sections of the act, the Commission has given con- 
sideration to elements (2) and (3) as above written in dealing with proposed 
competitive rates where no question under the fourth section is presented. For 
instance in its 64th annual report, dated November 1, 1950, at page 4, the Com- 
mission said as to all rates published to meet competition : 

“Carriers are entitled under the act to compete for traffic, and all types of 
transportation have initiated reductions for that purpose. It is required, how- 
ever, that the rates proposed be reasonably compensatory, that they do not result 
in undue discrimination, and that they do not lessen the carriers’ ability to 
render adequate service.” 

We very much fear that if Congress takes positive steps to drop the “reason- 
ably compensatory” proviso from the act, such action will be construed as an 
intention on its part to get rid of the definition of competitive rates so carefully 
set forth in Transcontinental Cases of 1922, supra, and which has been adhered 
to ever since. 


STATEMENT OF G. C. TAYLOR, PRESIDENT, MISSISSIPPI VALLEY BARGE LINE Co., 
ON TON-MILES OF WATER TRANPORTATION AFFECTED BY H. R. 6141 anv H. R. 
6142 


My name is G. C. Taylor and I am president of the Mississippi Valley Barge 
Line Co., with offices at 1017 Olive Street, St. Louis, Mo. I have been with the 
line since its inception in 1929 and have been president for the past several years. 
My experience with barge-line operations has taken in every phase of the service 
and I believe I am qualified to speak with authority on the subject matter of 
this memorandum. 

On several occasions during the hearings on H. R. 6141 and H. R. 6142, et al., 
observations by committee members indicated that it was estimated that prob- 
ably not more than 10 percent of the traffic moving on the inland waterways 
would be affected by regulation. In public discussions on the matter similar 
comments have been made from time to time. 

I have always challenged the validity of these estimates and have felt that 
they were far too low. Therefore I caused a study to be made for the purpose 
of ascertaining what the true situation is. This study shows that while 10 per- 
cent might be a reasonably accurate figure as to tons carried by water, it is wide 
of the mark when the percentages are based upon ton-miles of transportation. 
And the ton-mile figures are more fairly indicative of the transportation service 
rendered than are the tons. 

Based upon the most complete study we have been able to make, it is estimated 
that the regulated traffic handled by common and contract carriers on the 
Mississippi River system amounts to about 34 percent of the total traffic expressed 
in ton-miles. 

Of course we do not agree that it is only the regulated traffic which will be 
affected by the legislation. If rail carriers are given the freedom to make com- 
petitive rates which these bills contemplate, there is no reason to believe that 
they will overlook commodities which are now exempted under the provisions 
of law relating to bulk transportation. In fact, the only water transportation 
which cannot be reached by regulation is that handled in private carriage. 

We arrived at our figure of 34 percent for regulated traffic in the following 
manner: We took from the annual reports filed with the Commission by 21 com- 
mon and 6 contract carriers on the Mississippi River system the total revenue 
figures for the year 1954, on the regulated tonnage which they handled. To 
determine the ton-miles of service we divided the total revenue in dollars by 
4 mills, the latter representing the average earnings per ton-mile. This figure 
of 4 mills is based upon the estimates of experienced operators and we believe it 
very accurately approximates the average earnings in the trade on regulated 
traffic. The resulting 13,793,505,000 ton-miles amount to approximately 34 per- 
cent of the total ton-miles reported by the United States Corps of Engineers of 
38.703,034,000 for 1954. The latter figures, of course, cover all traffic, including 
private carriage, handled on the Mississippi River system. 

We have no way of determining the ton-miles handled in private carriage. 
But even if we assume that it amounts to 33 percent of the total—an estimate 
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we believe to be very liberal—it will be seen that not 10 percent but some 67 
percent of the total water transportation, expressed in ton-miles, stands to be 
affected by this legislation. 





STATEMENT OF Guy L. Brown, GRAND CHIEF ENGINEER, BROTHERHOOD OF 
LOCOMOTIVE ENGINEERS 


As grand chief engineer and chief executive of the Brotherhood of Locomotive 
Engineers, I appreciate the privilege of filing this statement on behalf of the 
organization. 

We are interested in H. R. 6141, one of the measures you have under considera- 
tion in these hearings. We take no position as to the other bills you are con- 
sidering. 

The Brotherhood of Locomotive Engineers is a labor organization, national 
in scope, organized in accordance with the Railway Labor Act, and composed of 
approximately 75,000 locomotive engineers and other men in engine service 
throughout the United States and Canada. It is the representative under the 
Railway Labor Act of the craft or class of locomotive engineers on approximately 
98 percent of the railroad mileage throughout the United States. 

As a labor organization representing an important segment of the transporta- 
industry, the brotherhood is interested in H. R. 6141, not only in the provisions 
of the bill which directly affect rail transportation but also in the enunciation 
of a sound national transportation policy of the Congress. It has welcomed the 
studies and report of the Presidential Advisory Committee on Transport Policy 
and Organization. It is appreciative of the introduction and consideration by 
your subcommittee of the bills now before you. 

The brotherhood is acutely conscious of the necessity of maintaining, pro- 
tecting and developing a sound and solvent system of railroad transportation 
to meet the needs of the commerce of the Nation and the national defense. The 
brotherhood’s particular function in this endeavor is to furnish an adequate sup- 
ply of highly skilled and experienced engine service employees, without whom 
the complex and exacting service of operating rail traffic cannot be performed. 
The importance of this function can hardly be overstated. As the committee 
well knows from history, in times of national emergency the railroads bear the 
brunt of mass transportation. Without adequate rail transportation mobiliza- 
tion of a war effort would break down. Not only must there be maintained 
an adequate plant, cars and motive power, but also a reservoir of personnel with 
requisite skill and experience. It is of national concern that the profession 
of locomotive engineer be made sufficiently desirable and attainable that qualified 
men will be attracted to it, and will be willing to undergo the long period of 
education, training, and experience as a locomotive fireman necessary for pro- 
motion to service as engineer. The supply of railroad labor must be kept at a 
safe level and in high morale. Wisely, the bill continues in section 2 (3) the 
present statement of the national transportation policy of the Congress “to 
encourage fair wages and equitable working conditions.” A strong and healthy 
railroad industry obviously is envisioned by this policy. 

In the promotion of these objectives the attitude of the Brotherhood of Loco- 
motive Engineers is not a negative one. It is rather that of encouraging a fuller 
utilization of the potentialities of rail service, of freeing it from unnecessary 
regulatory restraints, and of protecting it against unduly protected competition 
by other agencies of transportation. Railroad labor has felt the impact of the 
latter factor in loss of jobs as rail traffic has been diverted to other carriers. 
We think the pending bill is rightfully aimed at long overdue adjustments in 
transportation law and policy which will enable the railroad industry to more 
freely and fully fill its important role in the transportation service of the Nation. 

Although we approve the objectives of H. R. 6141 generally, we are opposed to 
one feature of the bill. I refer to section 6 and believe that the entire section 
should be stricken from the bill. If section 6 is deleted, we favor the enactment 
of the bill. 

Section 6 would give to the Interstate Commerce Commission authority to 
override State service requirements under certain circumstances and thereby 
confer a new jurisdiction on the Commission in matters which have heretofore 
been within the province of the State governments to hear and decide. The 
problem sought to be reached is that of the so-called passenger deficit. The 
remedy to be afforded is the availability of Federal authority in addition to that 
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of the States to prescribe the surgery of cutting off particular passenger trains, 
closing railway terminals, and similar matters. 

We oppose section 6 because we believe it would authorize an unwarranted 
interference with a function which State regulatory bodies are best equipped 
to perform. It will be borne in mind that it has been the philosophy of our 
Government that the railroads are a public utility whose prime obligation is to 
serve the public. Historically it has been the duty of the State commissions to 
balance the need for service against the cost and the ability of the carrier to 
provide such service. I have followed the functioning of the State commissions 
in this regard and can say that for the most part they have done a good job. 
I may say from our experience that the State commissions have not been un- 
responsive to any undue burden on commerce shown in maintaining local serv- 
ice requirements. For example, in a recent State proceeding the New York 
Central Railroad sought an order of the Board of Public Utilities Commissioners 
of New Jersey authorizing abandonment of all of the railroad’s passenger service 
on its west shore division running from Weehawken, N. J., northward to Albany, 
N. Y. The commission, acting promptly, conducted exhaustive hearings through 
one of its commissioners, receiving evidence produced by the railroad, the rail- 
road employees and residents of the communities served by the road. The com- 
mission denied the petition for the complete abandonment, but indicated that the 
less patronized midday and late evening trains might well be discontinued. There- 
after, promptly upon consideration of a further petition, the board prescribed a 
revised schedule covering the operation of 11 trains in each direction which 
preserved the more essential service, thus accommodating the need for service 
to the cost factors involved in furnishing it. Such a ruling required the intimate 
knowledge and appreciation possessed by the State board of the needs of the 
localities involved and of the usefulness of the various transportation facilities in 
the area, 

As bearing upon the competence of local bodies to resolve such problems, I 
call attention to the studies of another local organization upon the problems 
involved in the case last mentioned. I refer to the metropolitan rapid transit 
commission, formed by joint action of the States of New York and New Jersey, 
one member of which is T. J. Harkins, assistant grand chief engineer of our 
brotherhood. This commission is charged with devising plans for improving 
the flow of passenger traffic between the two States. It is considering all 
methods and means of mass transportation in the area. I am glad to say that, 
as I understand, one of its primary aims is to devise means to relieve highway 
traffic congestion by a movement back to the rails. While no one completely 
discounts the financial problems attendant upon the maintenance of passenger 
service in some localities and under some circumstances, we believe that the 
objective of the Congress should be to preserve and improve, rather than to 
abandon and destroy, rail passenger service. 

The Interstate Commerce Commission, by its letter dated December 22, 1955, 
to the Honorable J. Percy Priest, chairman of your committee, although advising 
that the Commission had no objection to the enlargement of its authority, stated 
that it had no statistical information bearing upon the supposiion that State 
regulatory commissions had been unduly hesitant in authorizing discontinuance 
in intrastate railroad passenger service which had ceased to be profitable. 

Perhaps in consequence of this observation and the need for further study, 
the Interstate Commerce Commission, as the committee has been informed at 
the hearing, on March 19, 1956, instituted a comprehensive investigation of the 
deficit in passenger train service and of possible ways and means of reducing 
or eliminating that deficit (ICC docket 31954). One factor in the problem is 
the proper ascertainment of the true extent of the so-called passenger deficit. 
It is our opinion that carrier claims on this subject are exaggerated and require 
further appraisal. I am hopeful that in this investigation the accounting methods 
and formulas which in part have been responsible for the showing of alleged 
passenger deficits will be revised and a truer picture of the problem will be 
revealed. Railroad spokesmen before your committee have suggested that any 
recommendation for adoption of section 6 might properly be deferred pending 
developments in the above mentioned ICC investigation. Certainly, under the 
circumstances, your committee should not report favorably upon the provisions 
of section 6. 

As I have said, if this section 6 is deleted, we favor the remainder of the bill. 
The most important changes which this bill would bring about appear to be those 
which have to do with rates. The central theme of the report which the bill seeks 
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to carry out is greater reliance upon competition between the different modes of 
transportation in the establishment of charges for transportation service. 

I make no pretense at being a rate expert, and I certainly do not have any 
substantial knowledge about the technicalities involved in rate making. But 
there are certain commonsense observations which apply here. There is no justi- 
fication for any law or for the interpretation of any law in such a way as to 
require one form of transportation to keep its rates artificially high in order to 
provide business for a competing form of transportation. 

While there is no suggestion that any carrier be given the right to render service 
at less than cost nor to unduly discriminate in doing so, surely if any carrier— 
rail, truck, barge, pipeline, or otherwise—can, without undue discrimination, 
reduce its rates, increase its traffic, and make money in the process, it should 
have full and unrestrained power to do so. 

A proposal to that effect appears to be the most important part of the bill 
before you. We have full confidence in the ability of the members of this com- 
mittee to write the law in such a way that the carriers—all carriers—would be 
given that power. The shipping and traveling public as well as the carriers and 
their employees would greatly be benefitted by that action, and we sincerely hope 
that this committee will proceed as rapidly as possible to make this change in 
the law. 

Another desirable goal to be reached in connection with consideration of the 
bill is the stimulation of fair competition between regulated and unregulated 
carriers. For many years the regulated carriers have suffered an untenable com- 
petitive position as the result of stringent requirements of the Interstate Com- 
merce Commission with respect to the publication and fixing of rates. On the 
other hand, as has been shown to your committee, the unregulated carriers, which 
handle two-thirds of the highway intercity freight ton miles and almost 90 per- 
cent of the waterway tonnage on rivers and canals, are free of Federal rate 
restriction, and insofar as the Commission is concerned are able to fluctuate 
their rates as the competitive situation dictates. The proposal to permit regu- 
lated carriers latitude within which they may fluctuate their rates will result 
in a step toward the ideal situation in which regulated and nonregulated car- 
riers may compete in such a way as to offer shippers the most economical form 
of transportation for their goods. Proper regulation by the Interstate Commerce 
Commission of presently nonregulated carriers and of contract carriers should 
be provided for in the overall solution of the problems here referred to. 


STATEMENT OF NATIONAL CouNcrIL OF FARMER COOPERATIVES 


We appreciate the opportunity to present to you the policy positions of the 
National Council of Farmer Cooperatives with respect to the far-reaching trans- 
portation proposals embodied in the subject legislation. 

The council is made up of farmer-owned and farmer-controlled business as- 
sociations with are engaged in the daily purchase of transportation service from 
all modes of surface carriers. The transportation charges on such service in 
large part are deducted from the proceeds of sale from the products marketed by 
our member associations for their farmer members and patrons, or are reflected 
in increased cost of the farm production supplies purchased by our member as- 
sociations for the farmers they serve. Hence, the interest in these proposals of 
the large segment of the agricultural shipping public for whom we are authorized 
to speak is not theoretical, it is a direct and practical interest which affects the 
amount of income that the farmer will receive for the products he produces. 


THE COUNCIL MEMBERSHIP 


The council, with headquarters at Washington, D. C., is a national farm organi- 
zation whose membership is composed entirely of farmer-owned and farmer-con- 
trolled business associations engaged in marketing, in raw, processed, or manu- 
factured form practically every type of agricultural commodity produced on the 
Nation’s farms and procuring for their members and other patrons the major 
types of farm supplies needed in agricultural production. 

One hundred and twenty-two such marketing and purchasing associations make 
up the direct voting membership of the council today. However, a considerable 
number of these direct members operate on a statewide or regional basis and are 
made up of from several to several hundred separate local, county, or district as- 
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sociations to bring the total of the separate farmers’ business associations repre- 
sented in the council membership close to 5,000, serving a farmer membership 
approximating 3 million. 

Council members are assigned to divisions according to the dominant com- 
modity or service activity of the member organization. There are 19 such di- 
visions as follows: 


Citrus and subtropical fruits Nut 

Cotton Oilseed processing 

Dairy Potato 

Deciduous fruits Poultry 

General service Processed fruits and vegetables 
jrain and seed Purchasing 

Grape products State councils 

Livestock Tobacco 

Miscellaneous Wool 

Miscellaneous fruits and vegetables 


Council members serve farmers in every State of the Nation, and also Puerto 
Rico. 

The council and its members have a vital economic stake in the preservation of 
a sound, balanced national transportation system, including the rail, motor, and 
water carriers which are subject to economic regulation and also the private and 
exempt motor carriers which are subject only to the safety requirements of the 
Interstate Commerce Act. Many of our members are among the railroads’ best 
customers and are also daily users of the other regulated forms of surface trans- 
portation. These regulated carriers cannot, however, because of inherent service 
and economic limitations meet fully the reasonable transportation needs of agri- 
culture. That is the reason that the council, along with many other agricul- 
tural groups, have resisted the continuing efforts of strong forces within some 
parts of the Government and among the regulated carriers to directly curtail the 
scope of the operations of the private and exempt carriers or to channel to the 
regulated carriers some of the transportation, which the exempt and private car- 
riers are best equipped to perform, through the imposition of artificial and un- 
economic restraints upon them. 


HOW THE COUNCIL POLICIES WERE ADOPTED 


We believe this phase of the matter is of importance to your committee to 
make clear that the policy positions hereafter set forth in this stafement have a 
broad and democratic base of development and approval by farmers and their 
representatives, who would be affected by these proposals. 

On May 1955, soon after the issuance of the report to the President, entitled 
“Revision of Federal Transportation Policy,” in April 1955, by the Presidential 
Advisory Committee on Transport Policy and Organization, the chairman of 
the council’s transportation committee named 8 special subcommittees, com- 
posed.of from 3 to 5 members each who were traffic managers, commerce coun- 
sel, or other transportation representatives of our member organizations, to con- 
sider the 12 specific recommendations in the Cabinet Committee Report and the 
implementing legislation. These subcommittees presented their reports with 
recommendations at a meeting of the full transportation committee on Novem- 
ber 3-4, 1955. The recommendations of the council’s transportation committee 
on these matters were considered by the delegate body of the council at its annual 
meeting at Los Angeles, Calif., on January 16-17, 1956, and the policies as 
adopted by the council delegate body’ are set forth in this statement. It should 
be noted that the council operates under a rule of unanimity under which no 
policy is adopted if there is a negative vote by a single division of the council. 


DECLARATION OF NATIONAL TRANSPORTATION POLICY 


The council is opposed to any attempt to rewrite the declaration of national 
transportation policy in the Interstate Commerce Act in such a manner as to in- 
troduce any new language in general terms with indefinite and uncertain mean- 
ing. Any changes or amendments to the declaration of policy should be limited 
to clear and definite language for the accomplishment of such specific objectives 
that further study may indicate to be desirable. 


1 The council policy on “Service Deficits” stated on p. 14 hereof was adopted by the council 
board of directors in January 1953. 
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‘The council is committed to as full and complete operation of the competitive 
forces of supply and demand as is consistent with the public interest—that means 
the proper interests of all segments of our economy. The council favors the 
application of this principle in setting the price or charge for transportation 
service as well as for the setting of price for goods and services between other 
sellers and buyers. 

‘ Agriculture, of all groups in our economy, operates under the most competi- 
tive conditions and today the farmer is harvesting the bitter fruit of having 
to operate in an economy which is highly competitive as to what he has to sell 
but is subject to a high degree of administered pricing as to the goods and 
services, including transportation, that he must buy. 

The Cabinet Committee Report and section 2 of H. R. 6141 would introduce 
entirely new language in the national transportation policy preceding section 
1 of the Interstate Commerce Act. Such terms as “dynamic competition”, “tech- 
nical innovations”, “new rate and service techniques”, “full competitive eco- 
nomic capabilities”, included in the proposed new declaration of national trans- 
portation policy are illustrative of the new language in general terms with in- 
definite and uncertain meaning which are bound to mean different things to 
different persons dependent upon their specific economic interest or their official 
judgment. 

To the extent that any elements in the present statement of the policy are 
omitted from the new language, to that extent it might appear that Congress 
disapproves of the omitted elements. 

We do not ascribe perfection to the present wording of the national transpor- 
tation policy. We do suggest, however, that the sound legislative approach to 
any needed changes in the present declaration of policy is to improve on the pres- 
ent statement by any demonstrated need for changes therein rather than discard- 
ing it completely. Any wording of elements in the present policy which it is clear 
need change or omission in the light of experience, let such specific changes be 
suggested and considered on their merits. If there be additions to the present 
wording which need to be made in the public interest let the proponents of 
—— make them in specific terms so that they can be considered on their 
merits. 

That is the substance of the council policy and the basis for our opposition to 
pea new national transportation policy contained in section 2 of H. R. 


MAXIMUM-MINIMUM RATE CONTROL 


The council believes the power to fix specific transportation rates in appro- 
priate cases, as well as the power to fix minimum and maximum rates, is essen- 
tial to effective enforcement of the statutory prohibitions against unjust discrimi- 
nation. We, therefore, oppose the withdrawal of the present power of the Inter- 
state Commerce Commission to prescribe specific rates and also oppose any limi- 
tation upon the Commission’s discretion with respect to the level of minimum 
or maximum rates pursuant to any statutory concepts of cost. 

A major basis for the council’s opposition to the repeal of the present rule of 
ratemaking as contained in section 15 (a) of the Interstate Commerce Act 
and the substitution of an entirely new rule is that under the new rule the Com- 
mission would not have the power to fix specific rates. We believe that unless 
the power to prescribe specific rates is retained in the Commission there will be 
no practicable way to enforce statutory prohibitions against unjust discrimi- 
nation against shippers and geographical areas. 

The present rule of ratemaking directs the Commission in the exercise of its 
power to prescribe just and reasonable rates to give due consideration among 
other factors “to the effect of rates on the movement of traffic by the carrier or 
carriers for which the rates are prescribed.” [Italic supplied.] 

There is no provision in the present law which directs the Commission, in pre- 
scribing specific rates to give consideration to the effect of rates on the move- 
ment of traffic by other carriers than those for which the rates are prescribed. 
If it is true, as contended by some carriers, that the Commission does give undue 
consideration to the effect of rates upon the movement of traffic of other car- 
riers than those for whom they are prescribed so as to result in an arbitrary 
allocation of traffic as between various modes of transportation, we would cer- 
tainly have no objection to a statutory prohibition against such exercise of 
regulatory power which results in the arbitrary allocation of traffic to one mode 
of transportation in preference to another. 
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We understand that the Commission does not sanction such use of its rate- 
imaking power although it may be that there are occasions when the allocation 
of traflic appears to have been the result of the Commission’s action. 

But the answer to any such regulatory problem is not, in our opinion, for 
Congress to eliminate the power of the Commission to set specific rates, where 
desirable and necessary, to enforce the statutory prohibitions against unjust dis- 
crimination but to take steps to see that the power in setting specific rates is 
exercised properly and as Congress intends. 

Likewise, council policy is opposed to any statutory limitation upon the 
Commission’s authority in passing upon minimum and maximum rates which 
will permit a carrier without review by the Commission to charge on certain 
traffic, as a compensatory minimum, only the out-of-pocket costs directly attribu- 
table to that traffic and on other traffic a maximum which does include a dis- 
proportionate share of the carrier’s fully allocated costs on all traffic. 

There is today much agricultural traffic that is most adaptable to movement 
by rails. In fact there is some traffic that can be moved only by rail, and some 
that can be moved only by truck. The theory of “dynamic competition” sounds 
good and we support the theory as a theory. There is a practical side, however, 
to the delicate balance and relationships between transportation rates that af- 
fects the pocketbook of the shipper as well as the carrier. 

The council representing farmer business associations spending millions of 
dollars for transportation yearly, that comes out of the farmers’ returns, knows 
that if a bare minimum, representing out-of-pocket costs only is charged on the 
highly competitive traffic to get that business, then the high maximum must be 
charged on some part of the noncompetitive traffic in order for the net earnings 
of the carrier to be maintained. We are concerned with the application of 
the theory where the farmer is caught in the squeeze of the high maximum rate 
on his noncompetitive traffic. 

The matter of cost data is an interesting subject for the economists and tech- 
nicians to theorize on. However until more complete and accurate cost data 
on transportation are available so that the shippers would not be at the com- 
plete merey of the carriers in testing the reasonableness and compensatory 
merits of proposed rates, we believe it would be very unwise and dangerous from 
the standpoint of the interests of the shipping public to embark on any such 


revolutionary ratemaking proposal as would be involved in the proposed new rule 
of ratemaking. 


LONG-AND-SHORT HAUL CLAUSE (4TH SECTION) 


The Council favors retention of the long-and-short haul clause (fourth section) 
in part I of the Interstate Commerce Act in its present form. 

Section 4 of the Interstate Commerce Act (as amended) makes it unlawful for 
any common carrier to charge or receive any greater compensation in the aggre- 
gate for the transportation of passengers, or of like kind of property, for a shorter 
than for a longer distance over the same line or route in the same direction, the 
shorter being included within the longer distance, or to charge any greater com- 
pensation as a through rate than the aggregate of intermediate rates. 

However, upon application to the Commission common carriers may in special 
eases, after investigation, be authorized by the Commission to charge less for 
longer distances than for shorter distances for the transportation of passengers 
or property, but in exercising this authority the Commission may not permit the 
establishment of any charge to or from the more distant point that is not reason- 
ably compensatory. 

The proposed tariffs may, in the event the carriers’ application is approved, 
become effective upon 1 day’s notice. 

The report prepared by the Presidential Advisory Committee on Transport 
Policy and Organization recommends removal of the requirement that rail or 
water common carriers obtain prior approval for charging greater than the 
aggregate of intermediate rates and for charging less for longer than for shorter 
distances, 

Although changes in the transportation industry may have removed the need 
for section 4 in some areas, Council members in other areas still feel that farmers 
and other shippers in their section would suffer severely if section 4 were removed 
from the Interstate Commerce Act. 

In view of likely injury to those areas, council policy advocates and it seems 
wise to retain section 4 in its present form particularly when, if necessary, ex- 
ceptions to its application can be granted by the ICC on as little as 1 day’s notice. 
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The railroads now have recourse by petitioning the Commission for fourth sec- 
tion relief and literally thousands of such applications have been acted upon 
favorably. 


SUSPENSION POWERS 


The council reaffirms its policy relating to suspension of proposed changes in 
rates by common carriers (rail, motor, and water) favoring the reduction of 
the suspension period from 7 to 3 months, plus 8 months extension. The council 
is opposed to any further statutory amendment of the suspension section of the 
Interstate Commerce Act and urges that procedures incident to the application 
for suspension of proposed changes in rates, rules, or regulations of common 
carriers under parts I, II, and III be prescribed by appropriate rules of the 
Commission. 

The council policy on this subject speaks for itself and requires no elaboration, 
It might be stated that in the development of this policy, it was recognized that 
the reduction of the suspension period from 7 to 3 months might be too short for 
proper handling unless the Commission is permitted to extend the initial period 
for an additional 3 months at the request of any party in interest. The agricul- 
tural community is handicapped by the limited resources available to it to prepare 
and present effectively and on short notice the facts to portect its proper inter- 
ests with respect to proposed rate changes. 


FREIGHT FORWARDER ASSOCIATIONS 


The council is opposed to statutory or administrative changes pertaining to 
regulation of freight-forwarder associations, to the extent that such changes 
might be construed to include farmer cooperatives or farmer cooperative associa- 
tions as regulated freight forwarders under the Interstate Commerce Act. 

The recommendation in the Cabinet Committee report on this subject read as 
follows: 

“Provide definite statutory standards for determining which shippers or shipper 
associations involved in consolidation or distribution of volume freight on a non- 
profit basis for securing lower rates are entitled to exempt status.” 

H. R. 6141, instead of providing definite statutory standards in this area gives 
the Commission vague, indefinite, and almost limitless authority to consider 
“among other things which in its opinion are pertinent and relevant, the facts 
and circumstances surrounding the organization and establishment of such activ- 
ities; the scope of the activities, geographically and as to commodities handled 
and persons served; the basis of charges, if any, for the service or services pro- 
vided; and the extent such activities are in competition with the services of 
freight forwarders subject to this part.” 

It would appear that if the result of the bona fide activities of a group or 
association of shippers in consolidating or distributing freight for themselves 
or their members on a nonprofit basis, as authorized in section 402 (c) of the 
Interstate Commerce Act, part IV, should be construed by the Commission as 
offering competition to freight forwarders, that such activity could be condemned 
under section 19 of H. R. 6141. The quoted language in H. R. 6141 as to the 
exemption would permit the Commission to make a searching inquiry into the 
internal organization and operations of such shippers’ associations and require 
the discontinuance of an efficient and needed service rendered their members in 
consolidating or distributing freight for them merely because such service was 
“in competition with the services of freight forwarders.” We believe such 
extension of the authority of the Federal Government over private business in 
the name of regulation is wholly unjustified. 

We do not believe that Congress should grant such sweeping authority to a 
regulatory agency which would in one paragraph establish a policy and in the 
next vest the Commission with authority to nullify it. Furthermore, this pro- 
vision would certainly operate in the direction of creating a monopoly for 
“freight forwarders” rather than promoting real competition which is one alleged 
principal objective of the Cabinet Committee report and this legislation. 


PRIVATE CARRIAGE 


Since the Council regards the present definition of private carriers by motor 
vehicle as adequate to exercise proper control over the operations of such private 
carriers, the Council is opposed tc a statutory redefinition of private carrier by 
motor vehicle. 

The Cabinet Committee report stated: 
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“Legitimate private carriage is not an issue. The practice of shippers han- 
dling their own merchandise is sanctioned legally and is frequently sound eco- 
nomically. The problem is created by those practices of private carriers which 
undermine the common carrier transportation system which must bear the main 
purden of the Nation’s transportation requirements in peace and war.” 

The present definition of a private carrier is found in section 203 (a) (17) of 
the Interstate Commerce Act, part II, as follows: 

“The term ‘private carrier of property by motor vehicle’ means any person 
not included in the terms ‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle,’ who or which transports in interstate or foreign commerce 
by motor-vehicle property of which such person is the owner, lessee, or bailee, 
when such transportation is for the purpose of sale, lease, rent, or bailment, or 
in furtherance of any commercial enterprise.” 

We believe that this definition, as presently interpreted by the courts, is ade- 
quate and sound to assure that only legitimate private carriers shall operate as 
such carriers and to prevent other carriers who are in fact engaging in public 
transportation from improperly operating under the guise of private carriers. 

The rights and scope of private carriers have been clearly established by court 
decisions and expensive litigation. The adoption of the proposed new definition 
for private carriers would introduce confusion and invite litigation in an area 
of motor carriage where a substantial degree of order and understanding has 
at last been attained. 

We respectfully suggest that the need in this area is not for any change in 
the statutory definition of private carriers, but rather a more effective adminis- 
tration of the present provisions of the law. Congress has well defined the scope 
of private carriage and has given the Interstate Commerce Commission adminis- 
trative authority to deal with practices of any private carriers which are illegal 
and outside of the scope of their statutory authority. 

Shippers generally do not purchase their own trucks to haul their own goods 
and property through choice but rather through economic necessity. It is largely 
where shippers can more economically and efficiently deliver the goods they 
produce and manufacture to their customers in their own trucks that they 
operate as private carriers. Any artificial restraints by legislation to interfere 
with the right of shippers or other businessmen to haul their own goods and 
thus to force this transportation business to regulated carriers is in sharp con- 
flict with the sound competitive concepts that have contributed strength to our 
overall economy. 


CONTRACT CARRIERS 


The Council is opposed to the proposed redefinition and requirement for filing 
actual rates, applicable to motor and water contract carriage contained in the 
Presidential Advisory Committee’s Report on Transport Policy and Organization. 

As to contract carriers, the Cabinet Committee report recommended : 

“Redefine motor and water contract carriage as being that transportation pro- 
viding services for hire but otherwise equivalent to bonafide private carriage 
and require that actual, rather than minimum, charges be filed.” 

The council is opposed to the above recommendation and the sections of H. R. 
6141 which would implement it. The recommendation is calculated to build up 
common carriers rather than serve the needs of the shipping public. 

Contract carriers, as the name implies, are carriers who contract with ship- 
pers to serve a specialized or limited need for transportation service. They per- 
form a type of service, as to type of equipment, routes or other characteristics 
which the common carrier cannot or will not provide. 

We respectfully urge that instead of placing artificial and arbitrary restraints 
upon the contract carrier to restrict his potential service to the shipping public, 
he should be encouraged to provide by contract as economically as possible the 
special motor carrier services needed by shippers, which are not adequately pro- 
vided by other types of carriers. 

The contract carrier is in no sense of the word a common carrier, nor is he 
intended to be such, and there is no justification in requiring the terms of the 
contract as to actual rates charged to be filed. 


AGRICULTURAL COMMODITY EXEMPTIONS 


In view of continuing efforts to restrict the agricultural commodities exemp- 
tion in section 203 (b) (6) of the Motor Carrier Act, the Council reaffirms its 
policy of opposition to all proposals and efforts by legislation or administrative 
construction, to restrict or repeal such exemptions. 
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The Cabinet Committee report made no “bold-type” specific recommendation 
for statutory change in the agricultural commodities exemption in section 
203 (b) (6) of the Interstate Commerce Act, part II. H. R. 6141, the implement- 
ing legislation, contains no provision on this subject. 

The Cabinet Committee report did suggest, however, that: 

“The act should be clarified to indicate what exemptions the Congress now 
wishes to give without undue interference with the main purposes of the legisla- 
tion.” 

In the letter to Chairman J. Percy Priest, of the House Interstate and Foreign 
Commerce Committee, on December 22, 1955, from Acting Chairman J. M. John- 
son, of the Interstate Commerce Commission, commenting on H. R. 6141, it was 
stated that the Commission believed the Cabinet Committee “might well have 
favorably considered certain other measures clearly needed for improving the 
position of common carriers” [italic supplied] mentioned in recent annual re- 
ports of the Commission. One of these subjects specifically mentioned was that 
of “agricultural commodity exemptions.” 

In the Commission’s 69th Annual Report, dated November 1, 1955, recommenda- 
tion No. 13 on page 128 reads as follows: 

“We recommend that section 203 (b) be amended so as: (1) to limit the 
exemption of motor vehicles transporting agricultural commodities, fish, and live- 
stock to transportation from point of production to primary market; and (2) to 
limit such exemption specifically to the transportation of commodities produced 
in the United States.” 

This latest recommendation of the ICC is only a continued expression of the 
opposition on the part of the ICC to the “agricultural commodities exemption” 
whic h was expressed at the time of its inclusion in the Motor Carrier Act in 
1935 and has been evidenced on many occasions since in the form of legislative 
recommendations and administrative interpretations. This opposition to the 
“agricultural commodities exemption” is also shared and has been expressed on 
a number of occasions by representatives of regulated carriers. 

Agriculture has not sought any statutory broadening of the exemption. It 
has only insisted that the scope of the statutory exemption not be narrowed by 
administrative interpretation in a manner clearly inconsistent with the expressed 
intent of Congress. 

We respectfully submit that the Commission itself has helped to bring about 
the recent court decisions about which the Cabinet Committee report complains 
by the unrealistic classification as manufactured products, of such commodities 
as fresh dressed poultry, raw-shelled nuts, redried tobacco, and cotton linters, 
which for the purposes of section 203 (b) (6) are commodities of a character 
which we are confident Congress intended should be regarded as agricultural 
commodities and exempt from economic regulation. 

This question has been reviewed by the Congress on numerous occasions since 
1935 and on each occasion when a change has been made by the Congress in the 
agricultural commodities exemption such change has had the effect of preserv- 
ing its intended scope in the light of current conditions and needs of agriculture 
and the public generally. At least one of the changes made has been for the 
purpose of making clear to the Commission that its restrictive interpretations 
have been contrary to the intent of Congress. 


BULK COMMODITIES EXEMPTIONS 


The Cabinet Committee report on Transport Policy and Organization now 
under consideration by the Congress recommends the repeal of the bulk com- 
modities exemption applicable to water carriers. In view of such recommenda- 
tion, the Council reaffirms its opposition to legislation to either repeal or restrict 
the bulk commodities exemption applicable to transportation on inland water- 
ways. 

The bulk commodities exemption, applicable to water carriers of commodities 
in bulk when the cargo space of the vessel in which such commodities are trans- 
ported is being used for the carrying of not more than three such commodities, 
has been of great benefit to agricultural shippers both from the standpoint of 
cost of transportation and flexibility of service. 

The only possible motive for the repeal of the bulk commodities exemption is 
to channel traffic to regulated modes of transportation to the detriment of the 
users of the service. Congress in its wisdom has determined that the forces 
of supply and demand, as the cornerstone of a system of free enterprise, should 
be preserved and regulation should be imposed only to preserve the benefits 
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of the competitive system. The bulk commodities exemption preserves com- 
petition and gives to the public the inherent advantage of the low cost form of 
transportation available on the waterways. Repeal of this exemption would in 
effect deny to the shipping public which has occasion to use such service the full 
inherent advantages of this form of transportation. 


SPECIAL GOVERNMENTAL RATES 


The Council supports legislative revision of the Interstate Commerce Act to 
provide for the movement of governmental traffic on the basis of commercial rates, 
charges, rules, and regulations, published in tariffs open to public inspection 
(waiver of provisions where emergency or national security is involved). 

The council’s position on special governmental rates, generally referred to as 
section 22 rates, is short, clear, and specific. It is self-explanatory and generally 
parallels a number of the legislative proposais on this subject which have been 
referred to your subcommittee. 

If and to the extent that preferential treatment is given the Government on 
its traffic, to that extent the nongovernmental portion of shipping public is having 
to bear the burden of the loss of revenue to the carriers as a result of such 
preferential treatment as to the Government. The council’s policy contemplates 
that, except where emergency or national security is involved, the Government 
should be given the same treatment as any other shipper and under such equitable 
treatment all taxpayers would be bearing the financial costs of the transporta- 
tion of Government property and the nongovernmental shippers would not be 
required to pay higher rates on account of preferential rates on Government 
traffic. 

SERVICE DEFICITS 


The policy position of the council on this subject was established by the council 
board of directors, on recommendation of the council’s transportation committee 
in January 1953 in the following action: 

“(a) The Interstate Commerce Commission shall permit the abandonment of 
railroad lines which cannot be operated without a financial loss, if consistent 
with the public interest. 

“(b) The Commission shall have power, on appeal from adverse orders of 
State authorities to authorize the discontinuance of railroad services which are 
a burden on interstate commerce because they are being carried on by interstate 
carriers at a financial loss.” 

The members of the council recognized long before the issuance of the Cabinet 
Committee report the serious adverse effect that continuing deficits incurred by 
the railroads on passenger service were having on the mounting level of freight 
rates. It was clear that the users of rail freight service were having to pay 
millions of dollars in higher freight rates to make up for the losses incurred 
by the railroads on the passenger service. 

The Monthly Comment (p. 1, May 1956) by the Bureau of Transport Economics 
and Statistics of the Interstate Commerce Commission reflects the extent to 
which the freight shippers have been paying and are continuing to pay higher 
rates to offset the losses sustained by the railroads on the passenger service, as 
follows: 

Net railway operating income 
| | v= ¥ — 
Period | Freight |Passenger| Total! 
service service 


Year—Continued | Millions | Millions | Millions 
2 $244.9 | $649. 9 Re ee oer 1,547.7 | 2508.5 1, 039. 7 
1, 622.9 2 680.8 


| 
3 208. 3 1, 200. 7 
| atic ion 1, 720.1 2 642.4 
2 139.7 620. 1 | “ , 812. 2 704. 5 
| 


| | | 
Period Freight |Passenger| Total! || 
service service | 


apenas Ltr — ae 


| 
1 
| 


Average: Millions | Millions | Millions 


2 426.5 780. 7 2 669. 5 
2 559.8 or 2 636.7 | 
2 649. 6 

| | 


1 spaeiee relatively small amounts not related to freight or passenger service. 
eficit 
§ Preliminary figures. 
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The council is opposed as a basic principle to the extension of Federal con- 
trol and regulation over matters which can and will be handled at the State 
or local level. However, deficits on railroad passenger train service have been 
getting worse rather than better in many areas. There has been a lot of dis- 
cussion and talk about the passenger deficit problem but little concrete action 
to materially improve the situation. We believe that time for action is Way past 
due. Hence, we are glad that we can support the recommendations in the 
Cabinet Committee report, and the implementing legislation, to the extent of the 
council policy quoted above. 


STATEMENT OF UNION BarGE LINE Corp., PITTSBURGH, PA. 


Union Barge Line Corp., with headquarters in Pittsburgh, Pa., was chartered 
in 1928. At the present time, its fleet consists of 9 towboats, aggregating 17,130 
horsepower, and 251 barges with a carrying capacity of 208,357 gross tons ; 2 more 
towboats, aggregating 7,000 horsepower, will be delivered to the company and 
go into operation by July 15, 1956. It currently has on order 38 barges, aggregat- 
ing 33,906 gross tons of carrying capacity, and delivery of these barges will 
not be completed until the latter part of 1957. 

The company operates as a common carrier on parts of the Mississippi River 
system and the gulf section of the Intercoastal Waterway under certificate 
granted by the Interstate Commerce Commission. Its current payroll consists 
of approximately 375 people. 

Rather than fill this statement with repetitious facts and figures, we wish to 
go on record an unalterably opposed to the recommendations of the Presidential 
Advisory Committee on Transport Policy and Organization and the legislation 
covered by H. R. 6141 and H. R. 6142. We have authorized the following people 
(who are also speaking on behalf of the other regulated inland waterway car- 
riers) to speak for us and present testimony on our behalf: 

Chester C. Thompson, president, American Waterways Operators, Inc., 312, 
1319 F Street NW., Washington, D. C. 

‘Harry C. Ames, Transportation Building, Washington, D. C. 

W. Y. Wildman, 310 South Michigan Avenue, Chicago, III. 

C. BE. Childe, 905 Washington Building, Washington, D. C. 

J. Haden Alldredge, Washington, D. C. 

We believe that the statements of these 5 individuals prove without doubt that 
if the proposed legislation is enacted, it will enable the railroads to put the com- 
mon-carrier barge lines out of business. 

Railroads handle about 50 percent of the intercity transportation in the United 
States on a ton-mile basis. The inland waterway industry only handles about 
8 or 9 percent of the intercity traffic and it is estimated that about 35 percent 
of this inland waterway transportation is regulated transportation handled by 
common carriers. The great bulk of inland river transportation consists of 
movement of unregulated commodities such as coal, oil, and its products, stone, 
sand, and gravel. The railroads are not making any great effort to destroy the 
segment of the inland waterway industry handling these products for it would 
be impossible for them to compete on a cost or operational basis. In many cases, 
these products would not be transported by rail even if the transportation service 
were offered for free. 

The objective of the railroads, however, is to destroy the common carriers by 
river. While the Weeks’ report admits the importance of common carriers, enact- 
ment of the proposed legislation will result in the destruction of all of the inland 
river common carriers. 

H. R, 6141 and H. R. 6142, if passed, will benefit no one but the railroads and 
will give license to big business to destroy little business by discriminatory 
rate practices fully described by the individuals presenting testimony on our 
behalf. 

We pray that your committee will reject this legislation. 





STATEMENT OF JOHN O, INNES, VICE PRESIDENT, JOHN I. Hay Co. 


My name is John O. Innes of 332 South Michigan Avenue, Chicago, Ill. I am 
vice president of John I. Hay Co., and have been in its employ since 1935. 

John I. Hay Co., is a common carrier barge line, certificated by the Inter- 
state Commerce Commission, operating from Milwaukee, Wis., on the north, via 
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Chicago, the Illinois Waterway, Mississippi River, and the Gulf Intracoastal 
Waterway, through New Orleans to as far west as Brownsville, Tex. This route 
includes several important intermediate ports, some of which are St. Louis, 
Memphis, New Orleans, Houston, and Corpus Christi, Tex. 

My period of connection with John I. Hay Co. has permitted me to see it 
grow from the owner of 2 small river steamers to its present fleet of some seventy- 
odd modern steel barges and 6 modern steel diesel towboats. It could at the 
present time be characterized as a medium-size barge line operation in the freight 
service of the general public. 

During this period of some twenty-odd years, particularly since 1946, a great 
deal of my own time and effort has had to be devoted to hearings and procedures 
before the Interstate Commerce Commission. I am not an attorney nor a licensed 
practitioner before the ICC, but I have formed opinions as a layman through 
this experience which I would like to record for the consideration of your com- 
inittee. 

I am familiar with the testimony of Mr. W. Y. Wildman who appeared here 
earlier describing the activities of the Waterways Freight Bureau and its 
member common carrier barge lines before the ICC in numerous rate cases. 
I appeared as a witness for the John I. Hay Co. in a great many of these cases 
and followed nearly all of them with keen interest because of their effect on my 
company and upon the barging industry generally. 

Throughout this 10-year history, there was never any doubt in my mind of 
the ability of the rail carriers to meet our competition wherever and whenever 
they had a mind to do it, subject only to the restraints placed upon them by the 
Interstate Commerce Commission. A recent study which I made reflects that 
our Company served only 49 different ports last year whereas the rail carriers 
with which we compete would have literally hundreds or even thousands of 
times more this number of points or origin and destination. In meeting our 
rates, usually it has been necessary for the railroad to meet our competition only 
at 1 or 2 points on any particular commodity. The sacrifice of their revenues 
required to do this could be easily recovered through the increases which have 
been made in rates from and to points where we were not competitive. Since 
June 30, 1946, as a result of permissive action on the part of the Commission 
in 10 separate proceedings, rail freight rates, generally, have gone up between 
80 percent and 90 percent which has permitted them to build up a tremendous 
reservoir that enables the rail lines to cut their rates to the bone where com- 
petition exists without impairing their financial status. 

In this competition as a water carrier we were particularly vulnerable because 
very few of our shippers or receivers have their plants located directly on the 
waterway, and in nearly every case it is necessary for the traffic, which moves 
by barge, to reach the barge by some means of land transportation—either rail 
or truck, and there be handled into our equipment and again lifted out at 
destination and dispatched to ultimate point of delivery by similar rail or 
truck service. While the service which we are able to offer through the mod- 
ernization and improvement of our fleet is efficient for a water carrier, it is not 
nearly as fast as that offered by rail or highway service, so that we are only 
able to secure traffic by according the shipper some differential under land 
transportation costs reflecting this speed disability and 500 versus 40 to 50 tons 
minimum. 

I am extremely apprehensive about a recent trend on the part of the railroads 
to establish their rates on a basis of exact equality, with the overall costs of 
handling by water. Because of the disadvantages of water service, the larger 
unit of transportation, the slower transit time, the lesser frequency of operation 
and the additional handling in transit with attendant greater risk of loss and 
damage—freight just will not move by water where such an equality has been 
established. I regret to state that, although this is a well-recognized fact, the 
Commission in several recent cases has permitted rates on such an equality 
basis to take effect. 

In my experience in rate litigation, I have seen rail rates reduced to meet our 
competition on traffic where we were carrying as little as 5,200 net tons of freight 
per year. This was on beer from Milwaukee, Wis., to Houston, Tex. To meet 
our competition at this one destination, our rail competitors willingly proposed 
to further reduce their already greatly depressed rates not only from Milwaukee 
but from Chicago, St. Louis, Peoria, and Omaha, Nebr., to accomplish this end. 
There is but little of the tonnage which we handle that the railroads have not 
ae to deprive us of through the making of radical reductions in their 
rates, 
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I have participated in at least two cases involving the adjustment of rates 
on sugar from Louisiana origins to Chicago wherein efforts were made to reduce 
rail rates in the movement of this commodity to Chicago which has largely been 
developed by barge transportation resulting from the growth of Chicago as a 
sugar-consuming center. Transporation of sugar by barge at the time of these 
hearings was largely in lots of 1,000 tons, equivalent to approximately 20 rail- 
road carloads. One-thousand-ton units are onerous to most receivers of sugar 
who do not consume it in this quantity and storage and extra handling are 
required to receive it by barge as compared to carload lots by rail. These 
reductions in rates on refined sugar were proposed even though reductions were 
thereby required from Louisiana origins to destinations where there was no 
water competition whatsoever. 

Expensive and time-consuming though all of these rate litigations were, 
especially for a small carrier such as John I. Hay Co., nevertheless I was im- 
pressed that we were able to survive by the reasonably fair and impartial admin- 
istration of the present law by the Interstate Commerce Commission. In the 
proposed legislation in H. R. 6141 and H. R. 6142 all of the protections, which 
permitted us to compete in but a very limited fashion and on limited commodities 
with the rail carriers, are eliminated. I refer especially to the emasculation of 
the national transportation policy t’and the removal of the mandate it presently 
contains to the ICC to provide for fair and impartial regulation of all modes 
of transportation, to prohibit unfair and distructive competitive practices, to 
recognize and preserve the inherent advantages of each, and to test competitive 
rates in part as to their effect on the elimination of competition. I refer also 
to changes in the long and short haul provisions of the present law, the so-called 
fourth section, which during the past 10 years has to come extent restrained 
the rail carriers in making the point-to-point reductions in rates necessary to 
eliminate water competition. As I read the proposed bills, there is little or no 
control on such rates other than the vague requirement that they be “reason- 
able.” In fact, there is almost a mandate to the rail carriers to eliminate our 
service as rapidly as possible. 

I know it would not be the intention of the railroads to maintain depressed 
water-compelled rates, under the provisions of the legislation you are here con- 
sidering, for any unnecessarily long period, as there would be nothing to pro- 
hibit their increasing them, once their competition has been eliminated. The 
danger of such a program is recognized in section 4 (2) of the present act which 
provides that whenever a railroad shall reduce a rate thereunder in competition 
with a water route, it shall not be permitted to increase such rate unless after 
hearing by the Commission it is proved that such proposed increase rests upon 
changed conditions other than the elimination of water competition. All such 
safeguards are eliminated in the bills here under consideration. There are very 
few barge carriers who could withstand this unregulated competition more than 
6 months. Water transportation is not something that can be turned on and 
off like a water faucet. Very few, if any of these river common carriers have 
substantial financial backing. In a very short period of nonoperation their 
equipment would be in forced liquidation, probably as junk. At this point a 
general adjustment in rail rates might be expected to take place back to well 
above present levels, if the bills before you become law. 

The development of a barge line, with which I am intimately acquainted, is 
not an undertaking for this year—to be abandoned next, and resumed in the 
third. Previously in this Nation’s history freight traffic was driven from the 
Mississippi River system by the tactics in selective rate cutting which this 
proposed legislation permits. If it occurs again, it will be many decades before 
inland water service is available, if ever. The question might well be asked— 
how “dynamic competition” acts as a regulating force if competition of the other 
forms of transportation has ceased to exist? History of rail transportation 
less than 50 years ago will indicate that competition, free and uncontrolled, 
cannot be a regulatory force where the units in the transportation industry are 
of such widely divergent size and nature as that of the rail carriers and the 
barge lines. 





STATEMENT OF J. HADEN ALLDREDGE 


My name is J. Haden Alldredge. My residence is Washington, D. C. 

I have spent more than 45 years in activities connected with some phase of 
transportation and am familiar not only with the development of regulation but 
with its administration. 
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For 164% years (from May 1, 1939, to November 1, 1955) I served as a member 
of the Interstate Commerce Commission, filling the office of Chairman for two 
terms. I was Chairman of Division 2 of the Commission—the principal rate 
division—when I resigned from the Commission in the latter part of 1955. My 
previous experience included work with the Tennessee Valley Authority and the 
Alabama Public Service Commission. I am now in private life and maintain 
an office in Washington, D, C., and am associated with a law firm in Montgom- 
ery, Ala. 

This statement is filed on behalf of Commercial Barge Lines, Inc., Commercial 
Transport Corp., Inc., American Barge Lines, Inc., and Union Barge Line Corp., 
all of which are barge lines operating for hire on the inland waterways system. 

The proposed legislation embodied in these bills challenges the basic theory 
and philosophy of trausportation regulation as it has gradually evolved over 
the last 69 years in this country. The statements made on behalf of the advocates 
of this legislation leave no doubt of that fact. 

The first authoritative pronouncement on this subject came from the Presi- 
dent’s Advisory Committee in a White House press release dated April 18, 1955. 
Four major objectives were listed as desirable accomplishments through suitable 
amendments to the Interstate Commerce Act. It will be helpful to keep these 
in mind in analyzing the bills now pending before the House. They are: 

1. Increased reliance on the forces of competition in ratemaking ; 

2. Maintenance of a modernized and financially strong system of common- 
carrier transportation : 

3. Encouragement of increased efficiency and economy in the management of 
all transportation services in order to give the ultimate consumer the benefit of 
the lowest possible transportation costs; and 

4. Development of an efficient transportation system for defense mobilization 
or war. 

Close examination of these stated objectives in the light of the legislation 
which has been drafted for consideration by the Congress, and with the lessons 
of experience in mind, will disclose some self-contradictions. . With control by 
the regulatory agency of the Government over the rate structures of common 
carriers relaxed and restricted as contemplated by the pending bill, the second 
objective—the maintenance of a modernized and financially strong system of 
common-carrier transportation—would be unattainable. A few well-situated 
individual carriers, particularly among the railroads, might possibly benefit 
from greater freedom in ratemaking; but it would be totally unrealistic to 
assume that the transportation system of the country as a whole, composed, 
as it is, of all modern types of transportation agencies, would remain financially 
strong. The history of transportation in the United States forecasts this even- 
tuality, and it would be dangerous to disregard it. 

There are other contradictions in the Cabinet committee’s statement of objec- 
tives. It does not necessarily follow, for instance, that objectives Nos. 2 and 3 
could be achieved if the proposed relaxation of controls over competitive rate- 
making were approved. 

Textual comparisons between the existing law and the proposed amendments 
have been made. It is not necessary to repeat those comparisons here. This 
discussion, therefore, will be confined and limited to the major changes in the 
law contemplated by the pending bills. An attempt will be made to appraise 
the probable effect of these proposed changes. 

First, however, it is important to go back to the beginning of transportation 
regulation in the United States, trace its gradual development, and evaluate its 
principal accomplishments before taking up the changes that are now sought 
to be made, 

Some of the States, as is well known, preceded the Federal Government in 
railroad regulation; but by the 1880's abuses had grown up to such proportions 
that public sentiment induced the Congress to give serious attention to the 
subject. Committees conducted extensive investigations, finally culminating in 
what is commonly known as the Cullom report. That report specified the abuses 
which the members of the committee deemed to be of sufficient importance to 
justify the Congress in enacting the original act to regulate commerce in 1887. 
An inspection of this summary of abuses indicates that most of them actually 
grew out of too much freedom of competition among railroads and between rail- 
roads and water carriers. Naturally and logically, the first act was designed 
to correct and prevent the abuses found to exist as a result of the investigations. 
Discriminations of various kinds constituted the predominant abuses, and these 
were the principal things aimed at in the original statute. 
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Criticism has been leveled at the philosophy which permeated the original 
act to regulate commerce on the ground that it was designed primarily as a 
restraint upon managerial discretion. No restraints would have been necessary, 
however, if public abuses had not arisen as a result of the free exercise of such 
discretion. That the inhibitions which were incorporated in the original statute 
succeeded in correcting the abuses found to exist there can be no serious dispute. 
One of these abuses concerned the use of free passes on the railroads for 
political and freight-solicitation purposes. If this practice had not been effec- 
tively prohibited when it was, it would have wrecked the passenger service of 
the railroads from a revenue standpoint long ago. 

It is a mistake, however, to say that Congress did not respond to the needs 
of commerce as time passed and modify the regulatory policy of the Government. 
It made an important change in policy in 1920 after the close of the First World 
War. Major amendments of the law were passed in that year. The Supreme 
Court, in the first cases to come before it thereafter, recognized and interpreted 
these changes. For one thing, an attempt was made to assure adequate earnings 
for the rail carriers. While some of this legislation was later abandoned, the 
principal modifications made in regulatory policy in that year still remain. 

Extensions of governmental control over transportation agencies and service 
were made in 1935 with the passage of the Motor Carrier Act, now part II of 
the Interstate Commerce Act. Later still other amendatory legislation was 
enacted, featured by the passage of the Transportation Act of 1940. The 
regulation of water carriers was included in this act. In 1942, another amend- 
ment brought freight forwarders under regulation. 

While it is difficult to summarize in a few sentences the meaning, purpose, 
and effect of the regulatory laws as they now relate to the function of trans- 
portation in the American economy, it is fairly accurate to say that it is designed 
to provide an adequate system of transportation under private ownership and 
operation to meet the needs of an expanding commerce and of the national 
defense; to protect the legitimate interests of the investors in the various 
transportation enterprises; to assure labor of fair treatment, and to distribute 
the burden of support of the agencies engaged in rendering transportation serv- 
ices fairly and reasonably, not only among the individual users of the services, 
but also among the communities, sections, regions, and territories affected. 

It has taken a long time to bring about, on the whole, a fair distribution of 
the burden of transportation. The original law was addressed primarily to the 
prevention of discriminations between individuals, descriptions of traffic, and 
places or communities. Not until 1940 was the law expanded to prohibit unjust 
discrimination among sections, regions, and territories. The first major attempt 
to accomplish the latter purpose under regulatory supervision and direction, 
after running the gamut of attacks in the courts, became effective in the spring 
of 1952. 

There were other features of regulation as originally conceived that have been 
overlooked in recent times. One of the most important of these was to remove 
all obstacles (and there were many of them) against the continuous movement 
of freight over connecting lines of railroad. These obstacles, in the beginning 
constituted serious barriers against the freedom of commerce. Step by step 
through congressional action, court decision, and Commission action, it has 
been made possible for a shipper, under a single contract with the initial carrier, 
to make shipment with full protection of the law against loss, damage, inter- 
ruption of service, and unreasonable delay from any railroad station to any other 
railroad station in the United States. That has been not only a remarkable, but 
a definitely constructive, achievement. The same results are being accomplished 
in connection with other modes of transportation. But rates must be kept 
adjusted to correspond with this integration of service. Any serious relaxation 
of rate controls would jeopardize this achievement. 

The present system of regulation has been tried in the crucible of experience 
and has performed well. It has functioned through 2 world wars and other 
lesser conflicts, 2 or 3 major business depressions, 2 pronounced inflationary 
periods, and a few intervening seasons of comparative normalcy. Through all 
of these economic fluctuations the agencies of public transportation have re- 
mained in private hands in the United States—the only country in the world 
where this has happened; they have grown, expanded, and prospered, being 
stronger now—physically and financially—than ever before ; new modes of trans- 
portation have appeared upon the scene and the resurgence of another has 
occurred during this stretch of time and have taken their places in the general 
transportation system without destroying the existing agencies; commerce, as 
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represented by the production and distribution of commodities, has enlarged 
and spread ; regions that had been long retarded in their development have been 
able gradually to improve their economic positions; and, with it all, the rates 
and charges for transportation services have not been increased on the average 
more substantially than have the prices for commodities and services generally. 

In brief words, this is the record of performance of the present scheme of 
regulation. This record speaks well for the wisdom of Congress in discharging 
its responsibilities under the commerce clause of the Constitution. 

The proposal now is radically to change the law and the policy behind the 
law with the expectation and hope, as expressed by the advocates of the changes, 
that better results will be accomplished in the future than if the present statutes 
are allowed to remain in effect. 

Disregarding details, the major changes contemplated by the bills now pending 
before Congress may be described and discussed under certain topics. 

The first major departure from present regulatory policy occurs in the declara- 
tion of national policy preceding and introducing the Interstate Commerce Act. 
A new idea, or new theory, is proposed to be injected into this prologue of 
regulation. This new concept represents a drastic step toward the commitment 
of the Government to reliance upon competition to protect the public interest 
rather than upon regulation. If this philosophy had not been tried in the past 
and found wanting it might have more appeal than it does now. It has been 
amply demonstrated, however, that competition is not an adequate protector 
of the public interest in the field of transportation—in fact, it has some destruc- 
tive potentialities, not only for the carriers themselves but for various segments 
of the public which must use transportation, as well as for communities, sections, 
and regions directly and indirectly affected by transportation practices. 

The present statement of policy commits the Government to “fair and im- 
partial regulation of all modes of transportation subject to the provisions of 
the act.” The new concept of policy as expressed in the pending bills would 
trust the “free-enterprise system of dynamic competition’ to accomplish the 
desired results. Encouragement is to be given to the promotion of “full com- 
petition between modes of transportation.” The standard of reasonableness of 
charges is to be changed to “not less than reasonable minimum charges, or more 
than reasonable maximum charges.” The zone between these two extremes 
is to be left primarily to the exercise of managerial discretion. It should be 
remembered, however, that managerial judgments of individual carriers fre- 
quently differ and there must be an umpire clothed with Government power to 
settle the conflicts. 

While it is commonly accepted that a declaration of policy does not carry 
with it an affirmative grant of power, it nevertheless has an influence—and 
properly so—over the interpretation and application of the substantive provisions 
of the law. It is so intended by Congress. Gradually, through administrative 
and judicial construction, the present declaration of policy has had an effiect— 
and on the whole a constructive effect—upon the regulation of the function of 
transportation in the United States. Carefully worded to preserve a balance 
of opportunity for all components of the existing transportation system to serve 
the publie interest, the prevailing declaration of policy has been and is serving 
its purpose well. If the new version should be adopted by Congress, the prior 
Commission and court precedents will be nullified or seriously impaired and 
perhaps a decade of litigation will ensue before the administrative agency can 
get its bearings. 

All this means uncertainty, instability, and—as some have expressed it— 
chaos in the field of transportation. 

Further discussion of the implications of this proposed change in governmental 
policy will be reserved for succeeding topics. 

The next important changes in the existing law which have been embodied 
in the pending bills relate to rates and charges. This is where the most radical 
changes occur in the proposed legislation. The purpose, as explained by its 
advocate, is clearly to relax the controls over rates and ratemaking. Greater 
freedom is to be accorded management to charge rates to meet what it may 
deem to be compelling competition. This would be, for all practical purposes, 
a reversion to the conditions which prevailed in preregulation days. The preser- 
vation of the authority and power of the regulatory agency to prescribe minimum 
reasonable rates obviously is intended as a protection for the carriers them- 
Selves with the public interest in the maintenance of an adequate transportation 
System lurking in the background. To one familiar with the problems of regu- 
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lation, such a curtailment of control over rates and charges would be almost a 
tragedy. It could not protect the carriers or the public. No body of men sitting 
on the Interstate Commerce Commission could meet the expectations or demands 
of the public. The tremendous effort made over a long series of years to rid 
the country of rate barriers and rate inequalities, thus opening the way for 
the expansion of trade and the development of the natural resources of all sec- 
tions and regions of the country, would go by the board in a relatively short 
time. As the Interstate Commerce Commission itself has very appropriately 
expressed it, there would be a return to the law of the jungle. It is not an 
exaggeration to say that chaos would result. 

It seems to have been assumed by the originators of the proposed changes in 
the rate sections of the law that the antidiscrimination sections of the act, 
which are to be permitted to remain in effect, would be suflicient to curb the 
interplay of managerial judgments (the plural of the word is used because many 
carriers representing different modes of transportation would be exercising their 
own individual judgments in ratemaking) within the zones of reasonableness. It 
has long been recognized, however, that in removing discriminations the Inter- 
state Commerce Commission may prescribe the exact rate or rates to remove the 
discrimination found to exist, or it may leave it to the carriers to do so under 
its control and direction. With the Commission’s authority to prescribe the 
exact or precise rates eliminated from the statute, as contemplated by the pro- 
posed law, control over discriminations would be considerably weakened if not 
completely shattered. 

There is an affirmative prohibition in the proposed amendments to the law 
against a claim by one mode of transportation of discrimination by the rates 
established or maintained by any other mode of transportation. This, of course, 
is in pursuance of the declared purpose to encourage competition between 
different modes of transportation. In the light of history, this might well mean 
the driving of water transportation on the inland waterways into bankruptcy 
and ruin. While motortruck transportation is not old enough to have a place 
in the earlier periods of the Nation’s history, there can be little doubt that rail- 
roads would seek to capture all of the traffic from them that rate cutting would 
or could accomplish. 

The effect of such unrestrained competition, however, would not stop at the 
doors of the carriers. All elements of the public—shippers, receivers, commu- 
nities, sections, regions, and territories—would feel the impact of such competi- 
tion. It would not fall evenly on all concerned—not by any stretch of the imagi- 
nation. Such shippers with large tonnages to distribute among different carriers 
might temporarily benefit from competition of this character, but in the long run 
an inevitable impairment of carrier services would result to the detriment of 
shippers generally. 

The advocates of the new philosophy of regulation seem to stress the advaunt- 
ages to individual shippers of greater freedom of carrier competition; but the 
Supreme Court made it plain long ago that the interests not only of the carrying 
companies and shippers and receivers are to be considered in the administration 
of the Interstate Commerce Act, but of consumers, producers, and communities 
as well. Subsequently, Congress has expanded the ambit of consideration to 
include sections, regions, and territories. The effect of rates cannot be confined 
to the shippers and carriers immediately concerned. They may, and generally 
do, circumscribe areas of commodity production, limit markets, influence the 
flow of traffic, and effectively control the channels of distribution. To use a topo- 
graphical metaphor, rate cutting creates valleys, mountains, ravines, crags, and 
peaks in the rate structure. A reduced rate in one direction may create an 
effective barrier against the movement of the same type of traffic in reverse or 
lateral directions. Such things have happened in the past. It has taken years 
of consistent effort to eliminate the outstanding features of such maladjust- 
ments. It requires constant supervision of the regulatory agency, clothed with 
ample power, to keep them from recurring. The relaxation of such control in the 
manner proposed under the pending bills would invite and guarantee their re- 
turn. The carriers constituting the country’s transportation system have bene- 
fited—in fact, it may be said that they have served—through a constantly grow- 
ing and expanding commerce. The country’s economic welfare has been closely 
bound up with this phenomenon. It has been a constant battle since the incep- 
tion of the Federal Government to keep the channels of commerce reasonably 
free for the orderly expansion and development of trade. 

The new concept of rate regulation does not spell progress ; it spells retrogres- 
sion and confusion. 
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Freight classification is another subject of major importance which has re- 
ceived the attention of the framers of the amendatory bills. When the first rail- 
roads started operations in the United States it was realized by the ratemakers 
that commodities subject to transportation were then so numerous and varied 
it would be necessary to classify them in order to publish and maintain a satis- 
factory system of rates. As the country has grown the list of commodities has 
increased in number and variety. In framing the first regulatory act, Congress 
took cognizance of the importance of freight classification ani! included in see- 
tion 1, a separate and specific provision requiring the observance by common 
carriers of just and reasonable classifications of property for ratemaking pur- 
poses. Later, as other amendatory acts were passed regulating new modes of 
transportation, similar provisions, though less expansive in definition, were in- 
serted. The functions of classification, and the factors to be considered in 
classifying articles of freight, have been described and discussed in court deci- 
sions and in many decisions of the Commission. The major, but not the only, 
purpose of a freight classification is to group commodities according to similarity 
of transportation characteristics. One of the resultants of such grouping, 
however, is to establish differentiations between the groups. 

At first, there was a multiplicity of freight classilications, which gave rise 
to complaints from the public. Beginning very early in its history, the Inter- 
state Commerce Commission sought to have established a uniform classification 
of national scope and application. Congress, at one time, undertook to deal 
directly with this question. The Director General of Railroads, in 1918, took 
one significant step in that direction. Finally, the efforts of the Commission 
were crowned with success in 1952, when the first nationally uniform classifica- 
tion became effective. 

In the final analysis, the essence of freight classification is the establishment 
of relationships among commodities or articles of freight for transportation pur- 
poses, that is, definite and precise relationships. The proposed legislation seeks 
to limit the Commission’s authority to the establishment of minimum and maxi- 
mum relationships. It is difficult to rationalize such a limitation, or to interpret 
its meaning, except on the theory that the purpose is to limit this function of 
ratemaking almost exclusively to the initiative and judgment of the carriers. 
Such action would undo all the constructive work heretofore accomplished over 
a period of seven decades. It would be the beginning of the end of systematic 
classification of freight in the United States. 

The fourth-section principles of the law, based upon what are commonly known 
as the long-and-short-haul rule and the aggregates-of-intermediates rule, are 
conspicuous examples of the superimposition of governmental policy in the:field 
of ratemaking. The present statutory requirements embodied in the railroad 
and water carrier parts of the Interstate Commerce Act are the results of 
repeated considerations by Congress extending over a long series of years. Dis- 
criminations had grown up which had not yielded to the other inhibitions of 
the statute. So Congress devised the fourth section to meet the problem. This 
separate and distinct standard of lawfulness of rates is based upon distance 
measured over common routes of movement of freight. By failure to observe 
any long-and-short-haul rule, the rail carriers had indulged in substantial and 
serious discriminations among shippers, communities, and markets. The lack 
of an effective control over this type of discrimination in the original act (the 
ltirst attempt at control having proved ineffective), the railroads were able, for 
one thing, to drive boat lines from the inland waterways. Interior cities such 
as those in the intermountain region felt their chances for economic development 
cireumseribed and limited. Demand was made upon Congress to correct the 
situation. A tightening of the fourth section was the result. The first sign ficant 
step in this direction was taken in 1910. A long time, however, was required to 
free the railroad rate structure of the unjustified departures from the standards 
embodied in the fourth section. The results, on the whole, have been salutary. 

Congress did not incorporate a long-and-short-haul rule in the Motor Carrier 
Act. No abuses had grown up in the field of motor transportation which called 
for such a statutory rule. 

The pending bills do not propose an outright repeal of the fourth section, 
although they do leave out the aggregates-of-intermediates clause. The pro- 
posed changes in the law, however, if enacted, would virtually strip section 4 
of its effectiveness by permitting the rail carriers to disregard the long-and- 
short-haul principle in establishing rates “necessary to meet actual competition 
of another carrier or carriers.” The only limitation to be imposed on the exer- 


cise of this right is that the competitive rate shall be “not less than a just and 
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reasonable minimum charge.” This ties in with the new standard proposed to 
be included in section 1—that rates shall not be less than minimum reasonable 
rates nor more than maximum reasonable rates. 

To one familiar with the subject, this change in the fourth section would 
undoubtedly signal a return to the conditions that prevailed prior to 1910. It 
would probably drive barge-line transportation from the inland waterways and 
reestablish, in time, most of the objectionable and injurious discriminations 
against communities, markets, and shippers. Motor transportation also would 
be seriously affected. 

As might have been expected, what are commonly known as section 22 rates— 
that is, reduced rates for the account of the Government—are made the subject 
of certain proposed regulations. All parts of the act have been, through legis- 
lative amendments, tied in to the provisions of section 22 in part I. The right 
of carriers to make reduced rates for the Government was recognized in the 
first regulatory act. Land-grant reductions were required—not simply autho- 
rized—by private acts based upon contractual relations growing out of the 
grants of land to the earlier railroads. For years, a large part of Government 
traffic moved on land-grant rates (or, to be more exact, under land-grant deduc- 
tions from the commercial rates). When these land-grant acts were repealed, 
the Government was remitted to section 22 for all of its reduced rates under 
the regular commercial level. Controversies arose as to whether the so-called 
section 22 quotations became binding contracts on the Government. That ques- 
tion has never been settled, but claims have been filed through the Department 
of justice based upon the theory that they were not valid contracts. The statute 
of limitations also became involved in these cases, and that issue likewise re- 
mains unsettled. 

No outright repeal of section 22 is included in the bills, but certain changes 
are proposed. It seems that the essence of the proposals is to provide for 
greater publicity of these charges. New section 15a (5) is to take care of this 
requirement for the future, first, by authorizing the making of reduced rates for 
the United States, State, and municipal governments (including, of course, pas- 
senger fares), and then subjecting them to the tariff-filing and publication regu- 
lations relating to commercial rates, provided that a waiver may be granted for 
security reasons. Presumably, the waiver provision would function principally 
in time of war. 

This is not a very radical proposal. It might be satisfactory. As a matter of 
fact, the Interstate Commerce Commission has informally considered the adop- 
tion of a tariff-publishing requirement under the law as it stands, but has al- 
ways run into difficulty on the security question. 

A significant change is proposed in section 13 of the act relating to the service 
requirements of State authorities where they are alleged to impinge upon Federal 
responsibilities. In actual practice, this would concern passenger-train service 
as that is the area in which controversies have arisen in the past. The word- 
ing of the bills (sec. 13 (3)), however, is general in nature and does not ex- 
pressly limit the increased Federal power to passenger trains. The Interstate 
Commerce Commission has never assumed any authority over train schedules as 
such, whether passenger or freight or over the quantum of facilities to be em- 
ployed in actual railroad operation. The provision as to the relation between 
State rates and interstate rates, inserted in the act in 1920, is to be allowed to 
remain in full foree and effect, continuing the power of the Interstate Commerce 
Commission to require intrastate rates and fares to be increased in order to 
remove unjust discrimination against interstate shippers or interstate com- 
merce. There is a serious question, however, as to whether by changing the 
standard of reasonableness in section 1 of the act, the new law, if passed, would 
not actually curtail the Federal power in this area. State statutes largely 
reflect the present rate requirements of the Interstate Commerce Act—that is, 
the State regulatory commissions may (and must when their jurisdictions are 
properly invoked) fix the exact or precise rates to be charged by common- 
earrier railroads. With such a change in the Federal standards of reasonable- 
ness as contemplated by these bills without corresponding changes in the State 
laws, or under the restrictions on the Interstate Commerce Commission’s juris- 
diction over the level of interstate rates, it is not difficult to imagine the begin- 
ning of extensive litigation before this subject could be clarified. Cooperation 
with the States in the regulation of transportation has long been one of the basic 
policies of Congress. 
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There is no corresponding provision to section 13 (3) in the other parts of 
the act—that is parts II, III, and IV—hence, the change in the relation of the 
Federal and State governments revolving around this section would affect only 
railroad transportation. 

Two new sections relating to more than one part of the act are sought to be 
added to the law. ‘These are sections 24 and 25. Skipping section 24 for the 
moment, it is not too much to say that section 25 represents the boldest of all 
the proposals to change the cumulative thought of the past in the field of trans- 
portation regulation. The Interstate Commerce Commission, in its communica- 
tion to Senator Magnuson relative to Senate bill 1920, the Senate counterpart 
of the House bills, called the section 25 provision one which would have, if 
enacted, “drastic effects.” This section is short, clear, and plain. Its purpose 
is not left in doubt, it is expressed in the language employed which, for con- 
venience, is quoted below: 

“Sec. 25. Outstanding effective orders prescribing minimum, maximum, or 
maximum-and-minimum rates, fares, or charges, or issued under section 4 of 
the Interstate Commerce Act, as amended, prior to its amendment by this Act, 
shall not have any force and effect with respect to rates, fares, or charges filed 
one hundred and eighty-days after the enactment hereof.” 

In one fell swoop, this would place the power in the hands of the carriers 
to nullify, by the mere filing of revised tariffs, all prior decisions of the Com- 
mission—many of which have been reviewed and upheld by the courts—respect- 
ing rates, fares, or charges. Competitive carriers, communities, sections, regions, 
shippers, and passengers who have, possibly at considerable expense and effort, 
secured decisions protective of their rights and interests would stand virtually 
helpless thereafter. The decisions in ICC Dockets 28300 and 28310, particu- 
larly, which were obtained after great effort and long delay, would undoubtedly 
be destroyed in comparatively short order. Most of the outstanding decisions 
and orders of the Interstate Commerce Commission run against the railroads 
so far as rates and charges are concerned. All of them would hereafter rest, 
for the purpose of their continuing validity, on the attitude of the defendant or 
respondent carriers. With the limitations proposed to be put on the power 
of the Interstate Commerce Commission to prescribe the measure of rates and 
charges for the future, none of the former decisions and orders could be re- 
instated exactly as they were. 

Another important question dealt with in the bills is the future status of pri- 
vate carriage in the country’s transportation economy. The Secretary of Com- 
merce, Mr. Weeks, as well as the Under Secretary, Mr. Rothschild, in their 
appearance before the subcommittee, stressed the purpose to magnify the im- 
portance of the common carrier. One of the means of accomplishing this pur- 
pose is to redefine common and contract carriage. It seems that private car- 
riage is considered in its broadest sense to include both strictly private trans- 
portation and contract hauling. The latter type of transportation is only semi- 
private. It is sometimes defined as personalized or individualized service for 
hire, and it is now regulated in a limited sense. Most private carraige occurs 
in the motor-carrier and water-carrier fields. Very little of it is found in rail- 
road transportation. The most frequent employment of private transportation 
is on the highways. This introduces a complication that is not solved by the 
proposed legislation. A large part of motor-carrier transportation takes place 
physically within the confines of individual States and is subject to State reg- 
ulation. Unless cooperative action between the Federal and State govern- 
ments can be secured, it would be extremely difficult, if not impossible, to shift the 
emphasis of regulation as advocated by the sponsors of these bills. 

Other considerations enter this equation and at least suggest the exercise of 
caution in extending regulation over private carriage. The constitutional limita- 
tions on legislative action in this area have been partly, if not mainly, responsible 
for the failure to go further in regulating private carriage in the past. More- 
over, since private carriage is, in its very nature, more closely related to the 
business operations of individual shippers than is common-carrier transporta- 
tion, any publicity of the rates and charges of private carriers would necessarily 
disclose more about private business affairs of shippers and receivers of freight 
than would the publishing of common-carrier rates. For the same reason, se- 
curity problems might well arise in times of war or national emergency the same 
as they would in connection with the publicity of section 22 quotations of common 
carriers. 
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Section 24—a new section—has been devised undoubtedly to cushion the shock 
to contract carriers by water and by motor vehicle by giving them a chance to elect 
within 180 days of the passage of the amendments to the act, whether they 
desire to become common carriers or to remain as contract carriers. This change 
would be important if the antecedent amendments were adopted, but not otherwise. 

The total effect of this proposed legislation would not be constructive. It would 
precipitate rate wars that would eventually react upon the carriers themselves. 
While some large shippers would probably secure immediate rate reductions, 
they could not be maintained without an impairment of transportation service 
to the country as a whole. 


Drx1e CARRIERS, INC., 
Houston, Tez., June 11, 1956. 


Re H. R. 6141 and 6142 (to amend the Interstate Commerce Act) 


COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
House of Representatives, Washington, D. C. 

GENTLEMEN: AS a member of American Waterways Operators, Inc., and of 
Waterways Freight Bureau, this company was represented generally before you 
at your hearings on the above bills by the witnesses who appeared for those 
organizations. The proposed changes in the fundamental policy of the Inter- 
state Commerce Act, however, are of such great concern to us that we feel it is 
necessary to individually address you on the subject. In the interest of cooperat- 
ing in the conservation of the time of the committee, we are doing so by letter 
rather than requesting an opportunity to be heard in person. 

Dixie Carriers, Inc., is a common carrier by water, operating under a certificate 
of public convenience and necessity issued by the Interstate Commerce Commis- 
sion, authorizing operations generally serving the inland waterways of Texas, 
Louisiana, and Arkansas, 

We embarked upon this business by the purchase some years ago of he equip- 
ment and operating authority of a previous carrier. After careful investigation 
of the traffic, present and potential, and very largely in reliance upon the stability 
of the transportation industry flowing from the regulatory powers of the Inter- 
state Commerce Commission, and its administration of the act in light of the 
national transportation policy enunciated by the Congress in 1940, we paid 
approximately $1,800,000 in connection with the purchase. Since that time we 
have expended an additional $2,600,000 for improvements and additions to our 
facilities in order to properly equip ourselves to provide adequate and efficient 
service to the shipping public. 

Since we went into operation we have been confronted with constant and 
increasing competition from the rail carriers. We do not object to competition 
so long as it is maintained on a fair and nondestructive basis, but we do object 
vigorously to competition brought about by selective rate cutting on the part of 
earriers who have a large reservoir of noncompetitive traffic from which they 
receive sufficient revenues to permit them to take our traffic at rates which do 
not return anything approaching their full costs. 

There are very few commodities moving in volume which are well adapted to 
barge transportation. A review of our records indicates that about 70 percent 
of our traffic is provided by only 8 commodities. On every pound of our traffic 
we are in direct competition with railroads as well as other water carriers. 
Those railroads, with large blocks of traffic for which we cannot compete because 
of the character of the freight or the location of the points involved, constantly 
propose drastically reduced rates on those commodities which we do or could 
transport, while at the same time increasing their rates on their noncompetitive 
business. Even under Commission regulation pursuant to the act as now written, 
we have lost large volumes of traffic as a result of this railroad campaign of 
attrition, and much of what we have retained is held only because we also 
reduced our rates. Under the proposed amendments to the statute and to the 
national transportation policy, we would return to the law of the jungle, and the 
earriers with the noncompetitive traffic supplying the funds for the war chest 
could and would drive the water carriers from the rivers, as they did years ago 
before there existed effective regulatory powers. 

A rule of ratemaking which permits a carrier, free from all restraint, to reduce 
its competitive rates-to the so-called out-of-pocket basis, when its competitor has 
no source of revenue except that competitive traffic, is an invitation to destruc- 
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tive competition of a sort which we, and other carriers similarly situated, could 
not long survive. 

The application of that same rule to rates made in violation of the prohibition 
against charging less for a long haul than for a short haul over the same route, 
would place in the hands of the rail carriers a weapon of devastating power. 

It should be remembered that these proposals to return to the policy of un- 
bridled competition follow practically on the heels of the enactment of the Reed- 
Bulwinkle bill a few years ago, under which the carriers are permitted to enter 
into rate-fixing agreements beyond the reach of the antitrust laws. As we under- 
stand it, that enactment was predicated largely upon the proposition that with 
the activities of the carriers conducted under a fair degree of control by the 
Commission, there was no need for the antitrust protection for shippers and 
competitors. Should that control now be removed, the rail carriers would be 
completely free to engage not only in individual rate cutting without effective 
restraint, but could do it in concert and by carefully planned cooperative action, 
in complete disregard of the long-established policy of this country against 
monopolistic combinations directed against less powerful competitors. 

We most earnestly request that you give these matters very careful attention 
and study. We are quite certain that after doing so you will conclude that the 
proposed policy of practical elimination of control over competitive rate cutting 
inevitably would result in rate wars which could end only with the complete 
collapse of the domestic water-carrier industry. 

Sincerely yours, 
DIxt£ CARRIERS, INC., 
FEORGE PETERKIN, ZJr., 
President. 


INLAND EMPIRE WATERWAYS ASSOCIATION, 
Walla Walla, Wash., May 29, 1956. 
Mr. ELTON J. LAYTON, 
Clerk, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 

DeaR Mr. LAyton: Thank you most kindly for your letter of May 25 with 
further reference to my appearance before the committee on H. R. 6141 and 
H. R. 6142, the omnibus transportation bills. Our group in the Pacific Northwest 
is opposed to the legislation, a little more particularly against the following: 

1. The repeal of the bulk commodity exemptions on our waterways. 

2. The repeal of the fourth section. 

3. The repeal of the maximum-minimum rate control now exercised. 

4. The proposal for a more restrictive basis in the Commission’s authority 
to suspend proposed changes in rates. 

5. The amendment to the Agricultural Exemptions Act. 

6. The change in transportation policy. 

We definitely feel that there is sufficient latitude under the present act for 
the railroads to maneuver and we still possess certain safeguards to restrict 
them from a destructive and ruinous rate war that would no doubt result if the 
present legislation as proposed were enacted. 

I am enclosing a copy of my statement for your perusal. The Pacific North- 
west has not been represented at the hearings, and our association is the only 
regionwide group interested enough in these matters to appear. Therefore, I 
do believe we should be provided the time necessary to place our views on public 
record. Any time after the middle of June would meet with our plans as I have 
to be in Washington at that time. 

Thank you for your further consideration. 

Sincerely, 
Hersert G. West, 
Eavecutive Vice President. 


STATEMENT OF HERBERT G. WeEstT, DXECUTIVE VICE PRESIDENT, INLAND EMPIRE 
WATERWAYS ASSOCIATION 


My name is Herbert G. West, executive vice president of the Inland Empire 
Waterways Association, the main offices and headquarters of which are located 
in Walla Walla, Wash. Ours is an organization composed of farmers, farm 
cooperatives, businessmen, industry, chambers of commerce, public and private 
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power organizations, labor groups, port districts, and county and city govern- 
ments, emgracing a membership of approximately 100,000 people representative 
of all the territory in Oregon, Washington, and northern Idaho, contiguous to 
the Columbia and Snake Rivers. 

Our association would add little to the technical discussions and presentations 
by experts regarding the proposed changes as recommended by the Presidential 
Advisory Committee on Transport Policy and Organization. Therefore, we pro- 
pose to limit our discussion to the broader aspects of the transportation problem 
as did the Cabinet Committee. 

Quite frankly, our people view the entire report of the Presidential Advisory 
Committee as a document made up of meaningless slogans in the main. It has 
substituted a known terminology upon which our courts and the Interstate Com- 
merce Commission have ruled, with such language as, “under the free-enterprise 
system of dynamic competition,” “the inherent economic advantages,” and “to 
reflect its full competitive capabilities.” This type of language is generally 
reserved for political platforms, and contributes very little, if anything, on which 
to base sound national legislation. 

All forms of transportation have rightfully and justfully received subsidies 
from the Federal Government. It is in the interest of the general public that the 
most economic form of transportation be made available. The Cabinet Committee 
report recognized subsidies in the field of water, highway, and air, leaving the 
impression that rail transportation was wholly and solely developed from personal 
investor’s funds; and, by subsidizing the other forms of transportation that a 
monopoly no longer exists. Thus, we should change our national transportation 
policy and regulations accordingly. 

When a nationwide transcontinental system of railways was needed, the Fed- 
eral Government paved the way by offering land concessions to the railroads and 
our present system of service resulted. While the role of Government can be 
questioned in making such land concessions, the result obviously justified the step. 

The first railroad land grants in the United States were issued in 1850, and 
ended in 1871. During this period, a total of almost 153 million acres was granted 
in the United States. This is equal to an area slightly less than the size of Texas, 
and only slightly less than the total square-mile area of Oregon, Washington, and 
Idaho combined. As exhibit I, I would like to call your attention to a map drawn 
up by the Department of the Interior, showing the general land grants made by 
Congress to aid in the construction of our national railroad system. 

Airlines and airport development are modern-day examples of Federal assist- 
ance in transportation. We needed a Federal Airport Act to help cities and port 
districts provide landing fields. Correlated and comprehensive planning had to 
be done; and Government, at both the national and municipal level, had to be the 
catalytic influence. 

The 84th Congress recently extended the Airport Act and its system of benefits 
so that runways of municipal airports can be lengthened to accommodate the 
Boeing 707 and the new jet transport Douglas is building. Undoubtedly, there 
are those who question the Government’s role in airport planning, but who can 
question the results? 

From the Maritime Administration has come port planning. 

Everyone recognized early that national-forest areas belonged to all the people 
and should be protected for all the people. As a direct result, much of our na- 
tional-forest heritage remains for future generations. 

Viewed from its broad national aspect, the principal and direct benefits from 
these transportation subsidies may be summarized to include: 

1. The acceleration of the settlement of the country and the development of its 
natural resources, 

2. Safer and more expeditious and comfortable travel. 

8. The enhancement in value of adjacent Government and private lands and 
industry and the increase of taxable wealth generally. 

4. The strengthening of the national defense. 

Transportation is a national problem ; however, to accomplish national benefits, 
regional problems must be taken into consideration in order to arrive at the 
component whole. 

It appears that one of the major objectives of the Presidential Advisory Com- 
mittee was to create an atmosphere of uncertainty and make it appear that a 
crisis exists in the national transportation industry as of this moment; and that 
the only cure is to let down the complete regulatory bars to permit the railroads 
to take over whatever type of tonnage or hauls that seem to be to their liking with 
a minimum of recourse from the other carriers affected by such ruthless proce- 
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dures. From all financial statements that one can read the only sickness in the 
transportation agencies today is that of rail passenger service. 

The next question logically comes to mind—Is there need for additional revenue 
on rail freight traffic at the expense of other modes of transportation? We believe 
it well to analyze the railroad freight problem and the railroad passenger problem. 

Records disclose that last year it cost the railroad industry $1.38 for each $1 in 
passenger revenue received. However, in some specific cases, such as the Union 
Pacific, losses were much higher. Passenger deficit is estimated to have con- 
sumed 64 percent of that road’s net freight operating profit ; Chicago & Northwest- 
ern had approximately 97 percent of its freight profits eroded by passenger losses. 

Thus, it appears to us that the sickness is not one of freight traffic revenue; it is 
one of passenger deficits. From the figures I have just noted, it is certainly evi- 
dent that additional freight revenues are not needed by the railroad industry 
and certainly would not be in the public interest. If we have, as indicated, a 
passenger deficit problem, let’s attack that problem. If a subsidy is needed, then 
let’s look it squarely in the face. If it is for the general public welfare and in the 
national defense interest to maintain railroad passenger service as now supplied, 
it presents an entirely different problem than attempting to attack other modes 
of transportation to cure the known disease of passenger deficits. 

The present national transportation policy which now serves as a preface to the 
Interstate Commerce Act was formulated in 1940 and has served as a cornerstone 
“to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this act, so administered as to recognize and preserve 
the inherent advantages of each.” Apparently, the Presidential Advisory Com- 
mittee is at odds with some parts of the present declaration of policy, and appar- 
ently that seems to be the language of the present national policy that reads, “all 
to the end of developing, coordinating, and preserving the National transportation 
system by water, highway, and rail.” 

It is well to bear in mind at this time, when we are thinking so much about 
the dynamic competition in the free enterprise system, the statement by the Inter- 
state Commerce Commission in Trans-Continental cases of 1922 (74 I. C. C. 48, 
71), where they had this to say: 

“Tt clearly would defeat the intent of Congress to foster transportation by rail 
and water in full vigor if the rail carriers were permitted at practically little or 
no profit to themselves to operate so as to deprive water carriers of traffic which 
the water carrier would naturally handle. Moreover, it must be borne in mind 
that where the out-of-pocket theory is used as a rate basis there is inevitably 
thrown upon the rest of the traffic the task of providing the bulk of the net return 
contemplated in section 15A. Too wide an extension of the out-of-pocket theory 
would transpose the entire burden of producing dividends and interest and meet- 
ing other fixed charges upon only a part of the traffic handled.” 

It is the opinion of our association that the Presidential Advisory Committee 
was completely blinded to the historic acts of Congress with reference to the 
development of our inland waterways and, therefore, seemed quite willing to 
make inactive the great inland waterways system of this Nation. In this con- 
nection, I would like to call to the attention of the committee a decision handed 
down by the Commission in 1914, in Decatur Nawigation Company v. L. & N. Rail- 
road Company, wherein it said: 

“A natural waterway improved by the expenditure of public funds should be 
thrown open as far as possible to the free and unrestricted use of all those who 
desire to avail themselves of it. It differs materially from a privately owned 
roadbed which though quasi-public in nature is built by individuals or corporate 
interests primarily for their own gain. A navigable river is a public highway, 
a natural avenue of commerce, and the public interest demands that its advan- 
tages be utilized to the fullest extent.” 

The words of the Presidential Advisory Committee, “Increased reliance on 
competitive forces in ratemaking,” are as old as our Nation. They started with 
the first steel rails being laid and have continued to a greater or lesser degree 
every year. It appears that this resurgence for dynamic competition on “In- 
creased reliance on competitive forces in ratemaking” always comes about when 
other modes of transportation are fulfilling a required public convenience and 
necessity. This is best illustrated by the words of former Commissioner and 
Chairman of the Interstate Commerce Commission, Mr. Eastman, in the case 
of petroleum products, New Orleans, La., group, wherein he stated: 

“After the railroads swept the inland waterways practically clean of traffic, 
two influences set in. One was a public demand upon Congress for appropriations 
for the improvement of the waterways so that they could handle traffic more 
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cheaply and efficiently and the other. was a gradual revision of the railroad rate 
structure to a so-called dry land basis owing to the absence of water compe- 
tition which could be used to justify fourth section relief. These two influences 
lave brought a return of the competition which had disappeared and it is 
progressively increasing. 

“This return of competition has so alarmed the railroads that they are clearly 
about ready to go back to the old policy of rate cutting and have already made 
several moves in this direction of which that which is here under consideration 
is one. If they continue with this policy unchecked, I have little doubt they will 
eventually cripple their water competitors as they were crippled in days gone by.” 

The Presidential Advisory Committee, in our judgment, has said altogether 
too much about the relative merits of rail, water, and motor transportation and 
the effect of such competition on the revenue of the various carriers. They have 
said far too little about the interest the public has in securing the best trans- 
portation at the cheapest possible rate, at a rate to “recognize and preserve the 
inherent advantages of each * * * preserving a national transportation system 
by water, highway, and rail, as well as other means.” 

The Federal Government has spent millions of dollars in developing our inland 
waterways, our highways, and in subsidies to our railroads, all for the purpose 
of developing’ a comprehensive, economical transportation system. This system 
is not completed by any manner of means; but upon its completion we may all 
look with certainty to the fact that through cheaper and better coordinated water, 
rail, and motor service, there will result a system of transportation better and 
cheaper than any single system. This will afford every citizen of this Nation 
a return upon the money which he has invested in the form of taxes, These 
savings should be available not only to those communities fortunately located 
in a highly competitive area but a coordinated system of joint routes and rates 
should be fully developed so that the shipper in a noncompetitive area will receive 
the same savings in cents per 100 pounds through joint rates as the community 
located in the heart of competition. 

If, however, a very integral part of this transportation system is eliminated 
such as motor or water transportation, these savings will not accrue to the 
general public and the millions of dollars already invested by the Congress at 
their own instigation and at the instigation of the citizens throughout this 
Nation will have been expended for nothing. 

Our association is unequivocally opposed to the following: 

(a) The repeal of the bulk commodity exemptions on our waterways. We 
firmly believe that this would be tearing down our national transportation system. 

(b) The repeal of the fourth section of the Interstate Commerce Act known 
as the long- and short-haul clause: The record discloses that the Interstate 
Commerce Commission was constantly granting relief where the facts and 
circumstances warranted, although, to grant to the carriers a statutory rate with- 
out prior approval by the Commission would again, in our judgment, be tearing 
down our national transportation system. In fact, in my own State of Wash- 
ington such rates are definitely prohibited by the constitution of the State as 
adopted in 1889. We in the West feel so keenly over this matter that it would 
take a constitutional amendment in our State to effect such a change. 

(c) The repeal of the maximum-minimum rate control now exercised under 
law: In the Pacific Northwest, with the Columbia River as a competitive factor 
to rail transportation, we even quarrel with the Interstate Commerce Com- 
mission under present regulations because we feel they are too lax in providing 
adequate protection to other forms of water transportation from discriminatory 
rate cutting by the railroads. As an illustration, what does constitute a rea- 
sonable rate in the eastern Oregon counties bordering the Columbia River where 
improved navigation conditions exist and water is definitely a competitive factor 
to rail? From destination points in those counties to Vancouver, Wash., the 
deep-sea terminal shipping point, the rates on an average are almost 16 percent 
less than the 1930 level of freight rates. The percentage decrease runs from a 
low of 10.5 percent to a high of 25 percent as of March 7, 1956. Just a few miles 
further into the interior, where adequate water competition is not available 
as yet, the average percentage rate increase over 1930 is 81.85 percent as of the 
same date. What does constitute a compensatory rate? In the former instance, 
the commodity moves on a rate that is an average of 16 percent less than the 
1930 level of freight rates. In the latter instance, 50 miles away, the rate is 
81.85 percent over the 1930 level. I believe this is a graphic description of why 
we are unequivocally opposed to the Presidential Advisory Committee’s sug- 
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gestion of “increased reliance on competitive forces in ratemaking.” (See 
exhibit IT.) 

(d) The most damaging proposal for a more restrictive basis in the Com- 
mission’s authority to suspend proposed changes in rates, to shorten the sus- 
pension period to 3 months, and other changes: It is our understanding that 
upproximately 98 percent of all tariffs become effective without suspension. 
The other 2 percent, however, is very important and the burden of the proof 
of the lawfulness of this rate should be definitely upon the carrier that is pro- 
posing it, for they are serviced by adequate traffic consultants and legal authority 
and know beforehand whether or not the rate is a lawful one or an unlawful 
one. Our farmers and industries in tie Pacific Northwest would have been 
jnjured tremendously on numerous occasions if this 2 percent that we speak of 
had been permitted to go into effect short of the suspension period or by having 
to prove the lawfulness of the rate themselves. The burden of proof is properly 
upon the carrier suggesting the rate. It is our considered judgment that the 
carrier proposing the rate change has been thinking of this for quite some time 
with adequate opportunity of determining ahead whether it is a lawful or just 
rate. It seems to us that shifting this burden of proof is not in the public 
interest. 

(e) The amendment to the Agricultural Exemptions Act: Our farmers respec- 
fully suggest that the Congress aud the Interstate Commerce Commission move 
carefully in amending the agricultural commodity exemption for this particular 
section is of vital importance to our farmers in the Pacific Northwest. If it 
is to them, we feel certain it also is important to agricultural areas at large 
throughout the Nation. The existing rate structures are the result of many 
conditions which have been carefully considered by the Interstate Commerce 
Commission and which are constantly being studied by the Commission with 
a view to arriving at a solution fair to both carrier and shipper. 

The major change of philosophy such as recommended by the Presidential 
Advisory Committee is not, in our judgment, in the public interest and can only 
result in chaos, time ioss, and an expenditure of hundreds of thousands of 
dollars in an attempt to understand the meaning of these changes and how 
the courts will interpret them. Industries, communities, and carriers alike would 
be in a state of chaos for a considerable period of time. The national trans- 
portation policy as adopted in 1940 is a sound, realistic, and democratic approach 
to the building of a strong national transportation system. Some reasonable 
body must necessarily weigh in balance the transportation industry of the coun- 
try as a whole, as opposed to the dynamic competitive forces of any particular 
group of shippers or even groups of communities or of carriers. 

We conclude that the points covered in our statement as recommended by 
the Presidential Advisory Committee are not in the national interest, and do 
recommend the retention of those parts of the Interstate Commerce Act, includ- 
ing the national transportation policy as now constituted. 


Comparison of 1930 versus present 1956 all-rail and rail-barge rates on grain to 
Portland, Oreg., and Vancouver, Wash. 


REDUCED RATES REFLECTED BY BARGE COMPETITION 
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To Port- To Van- | increases'| To Port- | To Van- To Port- | To Van- 
land, Oreg.| couver, land, Oreg.| couver, | land, Oreg.| couver, 
Wash, | | Wash. | Wash. 
| 
Cents Cents | Cents | 

Heppner 22. 6 25. 5 21.5 | 1.0 4.0 | 4.4 | 15.7 
Mikkale- .-..... 21.5 24.0 | 21. 5 | 0 2.5 0 | 10.5 
Cages a 22.5 25. 5 | 21.5 | 1.0 4.0 | 4.4 | 15.7 
Lee 17.0 19.5 16. 5 | 5 3.0) 3.0 15.4 
Hay Canyon..___| 19.5 22. 5 19.0 | 5 3.5 | 2.6 | 15.5 
Grass Valley. --_-- 21.5 24.0 | 18.0 | 3.5 6.0 16.3 | 25.0 
WG igh an twcnes | 22.0 25.0 21.5 5 3.5 | 2.3 14.0 
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Comparison of 1930 versus present 1956 all-rail and rail-barge rates on grain to 
Portland, Oreg., and Vancouver, Wash.—Continued 


RATES NOT DEPRESSED BY BARGE COMPETITION 


| Present rate | Actual cents | Percentage 

















Rate 1930 with all per 100 pounds increase 
| increases ! increase 1930-56 
Cents ] Cents 

Pendleton... _- BP ae ak Pe Drea ee acute 18.5 | 33.5 15.0 81.0 
eee snasle hiStninctaa ds Jules 21.5 40. 5 19.0 88.4 
eee AeA. ~--—- Uh atacail aiccaile ine 18.5 33.5 15.0 81.0 
Pullman. a enneia aia ais ate ial 24.0 44.5 20. 5 85.4 
Berit. 20, Leet Fn, eae 24.0 44.5 20.5 85.4 
NG sis. ik. ontidckectiac ced iNet >. ane 24.0 44.5 20.5 85.4 
TARR ELE A TEL ‘ 26. 5 49.0 22.5 84.9 
63.3 


Gc anata wentiiacans eet aiidbten aces 30.0 49.0 19.0 | 


| 
| 
| 


1 Rates include all ex parte increases including ex parte 196-A-5 percent, effective Mar. 7, 1956. 
Source: N. P. C, F. B. Tariffs No. 10—Series 1930—I. C. C. No. 222 and 1956—I. C. C. No. 875. 


STATEMENT OF JOSEPH E. KELLER ON BEHALF OF PRIVATE CARRIER CONFERENCE, INC. 


My name is Joseph E. Keller of the law firm of Dow, Lohnes & Albertson, 
Munsey Building, Washington, D. C. I file this statement here today on behalf 
of the Private Carrier Conference, Inc., of American Trucking Association, Inc. 
We are indeed grateful for this opportunity to give our views on House bill 6141. 

The conference is an independent, autonomous association with offices at 1424 
16th Street. NW., Washington, D.C. Its direct membership is composed of over 
1,600 firms which operate private motortrucks in the furtherance of their prin- 
cipal business activity, including mining, lumbering, farming, manufacturing, 
processing, distribution, ete. In addition, the conference speaks for all of the 
thousands of private carrier members of State Trucking Associations affiliated 
with American Trucking Associations, Inc. There are 50 such State organiza- 
tions, 1 in each State and the District of Columbia, with 2 such affiliated groups 
in the State of Illinois. 

There are approximately 5,224,000 trucks engaged in private carriage in the 
United States, not including 2,903,000 trucks operated by farmers. Approxi- 
mately 648,000 such trucks are intercity in character, and 4,576,000 are engaged 
in local deliveries. The Private Carrier Conference, as you can see, represents 
a vast segment of truck operators in the United States. 

The conference at this time wants to express its firm opposition to House 
bill 6141, as a whole, and more particularly to those provisions which would re- 
define a private carrier of property by motor vehicle. In this respect, the 
Private Carrier Conference fully supports the position taken by witnesses 
for the American Trucking Associations, and particularly the testimony of Mr. 
James F. Pinkney, who informed the committee that all conferences of ATA, 
both private and for-hire, are opposed to the redefinition of a private carrier as 
proposed in H. R. 6141. It is our purpose to supplement that testimony, and to 
point out the disastrous effect such legislation would have on the private truck 
operators of this Nation. 

The legislative proposal advocated by Secretary of Commerce Sinclair Weeks, 
Chairman of the Presidential Advisory Committee on Transport Policy and 
Organization, in his statement issued on April 18, 1955, and as embodied in 
House bill 6141, has revealed itself to be what private carriers have feared all 
along it was—a smokescreen attack upon all businessmen and farmers hauling 
their own goods in their own private trucks. 

It has become abundantly clear since April of 1955, if there were questions in 
people’s minds at that time about the import of the Weeks report, that the na- 
tional transportation policy as recommended by the Presidential Cabinet Com- 
mittee represents one of the greatest threats which private carriers have ever 
faced. 

The purported objective of the Weeks committee report was to eliminate un- 
regulated truckers operating under athe guise of private carriage, but its real 
effect will certainly demolish the solid and substantial legislative foundation 
upon which the operations of all bona fide private truckowners is presently based. 
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The recommendations contained in the Weeks report specifically call for a re- 
definition of private carriage under the Interstate Commerce Act, which would 
nullify the hard-won “primary business” test which has afforded a definite 
and workable basis for the existent definition of private carriage. These recom- 
mendations have found expression in section 10 (c) of House bill 6141 which 
would amend the present definition of private carrier by motor vehicle in sec- 
tion 203 (a) (17) of the present act by eliminating the clause ““When such trans- 
portation is for the purpose of sale, lease, rent, or bailment, or in furtherance of 
any commercial enterprise,” and substitute in lieu thereof this provision: “Pro- 
vided, That such owenrship, lease, or bailment was not for the purpose of such 
transportation.” 

In addition to some probably inadvertent undesirable effects which would flow 
from this change, the fundamental threat it assures is the upsetting of the 
“primary business” doctrine. 

We have already gone through a long process of judicial interpretation once 
and as a result we now have a definition of “private carrier” which is eminently 
fair and workable. It is a definition which has been developed at the expense 
of much litigation before the Commission and the courts. The basic test was laid 
down in Woitishek Common Carrier Application (42 M. C. C. 193 (1943)), where 
the Commission reviewed the entire subject of for-hire versus private carriage. 
Though this was not the first time the Commission had considered the subject, it 
laid down a definitive rule in the Woitishek case as follows: 

“After careful reconsideration of the entire subject, we are convinced that we 
should continue as in the past to determine all issues of for-hire versus private 
carriage on the basis of the operator’s primary business. In so doing, we shall, 
of course, give appropriate consideration to the fact, when shown, that an oper- 
ator receives compensation for transportation performed identifiable as such, but 
we do not think that such fact alone should be allowed to control our decisions. 
Neither does it follow that an operator having a bona fide business other than 
transportation may not also be a carrier for hire if it appears that any trans- 
portation which he performs is not primarily in furtherance of his noncarrier 
interest but rather is performed with a purpose to profit from the transportation 
as such. In short, each case must be determined upon its own particular facts 
and neither the receipt of compensation for transportation identifiable as such 
nor the existing of some noncarrier business to which the transportation may 
be incidental is alone conclusive.” 

Following the Woitishek case there was a series of Commission decisions fur- 
ther defining and reaffirming the basic difference between private carriers and 
those subject to regulation by the Interstate Commerce Commission. A good 
example of the continuous struggle that has been waged for recognition by 
private carriers is the matter of Burlington Mills Corp.—Transp. for Compensa- 
tion (48 M. C. C. 787 (1948); rehearing 53 M. C. C. 327 (1951)). In 1948 the 
Commission opened an investigation on its own motion into the motor carrier 
operation of Burlington Mills. In its decision the Commission stated, “The 
facts above stated clearly established that Burlington’s primary business is that 
of the manufacturer and processing of textiles. There is no showing that any 
motor-carrier transportation service is furnished by Burlington for any of the 
now remaining subsidiary corporations.” Proceedings were again opened in 
1950 upon the basis of petitions filed by rail carriers, and new evidence was 
submitted relating to the policy and intent of Burlington Mills in the operation 
of their motor vehicles. For a second time the Commission held Burlington 
Mills to be a private carrier. “Upon careful consideration of the entire record, 
we find nothing to support a conclusion that the operation by Burlington of its 
own vehicles in the manner above described is done with the intention of profiting 
from a motor-carrier operation as a separate enterprise apart from its primary 
business of manufacturing.” In both decisions the Commission cited the Waiti- 
hek case and Lenoir Chair Co. Contract Carrier Application (48 M. C. C. 259 
(1948)), as being controlling and as presenting the true test, the “primary 
business purpose” test, as the basis for determination. 

The Commission decisions in the Lenoir case and the Schenley Distillers Corp. 
Contract Carrier Application case were appealed to the United States Court for 
the Eastern District of Virginia, which specifically upheld the Commission’s 
criterion of primary business purpose. On appeal, this decision was affirmed by 
the United States Supreme Court. The “primary business” doctrine which 
emerged from this series of tests has since been given repeated and successful 
application. To undo it now, as recommended by the Cabinet Committee, would 
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be utter folly, and would work a grave injustice and hardship upon private 
carriers. In addition, it would raise new questions about the definitions of 
other types of carriers. 

Moreover, the ‘primary business” test provides the control over “pseudo car- 
riers whose operations are largely opportunistic in character”—to quote from 
the Cabinet Committee Report—which the committee so bitterly scores. They 
are “illegitimate private carriers”—those who engage in what amounts to public 
carriage by buying their loads outright and selling them at the end of a trip. 
Certainly the voice of the Private Carrier Conference is not raised in any way 
on behalf of these so-called gypsies; we decry their operations and are officially 
on record to that effect. 

The point is, concerning the unregulated trucks, that the primary business 
test—which the Cabinet Committee would nullify—is the very tool by which such 
operations could be stopped. Its doctrine, implemented by the powers of the 
Interstate Commerce Commission, would disqualify them. The Cabinet Com- 
mittee report would discard the solution to the very problem which it most loudly 
deplores. 

In this connection, the committee’s attention is directed to a recent exchange 
of correspondence between the Private Carrier Conference and Chairman Arpaia, 
of the Interstate Commerce Commission, in which this matter of “subtertuge” 
was frankly discussed. Copies of this correspondence are offered for the record 
as being directly pertinent to this problem. It will be noted that this conference 
has offered its full cooperation to the Interstate Commerce Commission in attack- 
ing this problem, and is of the firm conviction that corrective measures can be 
taken without disturbing the truck operations of legitimate, bona fide private 
highway transporters in the manner proposed in the Weeks committee bills. 

It is to be noted, of course, that the committee report flatly stated “legitimate 
private carriage is not in issue.” This has indeed a hollow ring, following as it 
does directly upon the heels of the committee statement that— 

“A primary problem in transportation at present concerns the infringement 
of private carriers upon the fields of common carriage and the need for remedial 
action in the form of more effective regulation of private carriers or enactment 
of legislation to delineate more adequately the proper place and status of such 
carriers.” [Italic supplied.] 

Manifestly, the term “private carriers” as here used does not by implication, 
by context, or by the statement following upon the heels of the sentence in which 
it is used, in any sense refer only to the “gypsy operators.” It obviously refers 
to all private carriage, thus placing all private carriage within the pale of criti- 
cism purportedly directed toward some, That this is true is further attested by 
the fact that all this appears under the recommendation to redefine the term 
“private carrier.” There is no question but that the recommendation ipso facto 
places legitimate private carriage at issue. Then add to all this the critical fact 
that legitimate private carriers, such as laundries and processing plants, under 
the proposed redefinition offered in the original Weeks Committee report, which 
purportedly did not place legitimate private carriage in issue, could no longer 
operate at all as private carriers. It appears unquestionably that not only is 
legitimate private carriage in issue in the report—it is virtually at stake. 

In addition to upsetting the “primary business” test, the Weeks Committee 
report suggested change in the definition of private carriage by dropping the 
requirement that transportation must be for “furtherance of any commercial 
enterprise” would have another interesting and certainly undesirable effect. As 
Chairman Magnuson, of the Senate Interstate and Foreign Commerce Committee, 
recently said in an address to private carriers: 

“Without the requirement that the transportation must be for commercial 
purposes, anyone who transports in interstate commerce goods which he owns or 
leases would be a private carrier subject to ICC safety regulation. This would 
be true even though the transportation is carrying one’s own camping equipment 
or taking one’s clothing to the cleaners in a private automobile. Thus enormous 
numbers of additional people would be brought under safety regulation by the 
ICC by the change in definition; The Cabinet Committee, as I read the report, 
wanted additional economic regulation of private and contract carriers that now 
compete with common carriers. I doubt that the committee has accomplished 
what it intended by vastly increasing safety regulation. This seems to be unnec- 
essary legislation in any event.” 

We wholeheartedly agree. The Weeks Committee report, which inadvertently 
brings all tourists carrying their own baggage under Interstate Commerce Com- 
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mission Safety regulations, has been discredited in the eyes of numerons 
transportation experts. 

It is to be noted that the Cabinet Committee recommendations purport to stress 
more competition. In cold fact, however, these recommendations amount to 
restrictions upon and perhaps elimination of the healthy competitive conditions 
which now exist. They dismember private carriage in order to provide an assist 
to common carriage. It should be added also that the help which is being molded 
by these recommendations at the expense of private carriage is clearly not in- 
tended so much for the benefit of all common carriage as it is for the benefit 
of one particular type of common carriage—for within the specific provisions 
and from the whole tenor of the report can clearly be seen the heavy hand of the 
railroads as the guiding inspiration thereof. And it appears that the Weeks 
Committee proposal is now serving a completely sinister purpose of its railroad 
proponents by initiating new and even more radical proposals relating to private 
truck operations. 

I should add that the Private Carrier Conference, Inc., recognizes, along with 
the Cabinet Committee, the vital importance of the railroads and all common 
carriers to the defense and welfare of this Nation, both in peace and war. We 
have no quarrel with common carriers, and surely we have no desire to impair 
their status in the transportation field, nor do we wish to hamper the efficiency 
of their important service to our country. 

On the other hand, certainly the private carrier contributions to the national 
defense and to the Nation’s economy are indispensable. That has been proven 
beyond any question of a doubt. Therefore, the Cabinet Committee, the ICC, 
and Congress should regard the legitimate role of the private carrier and must 
be careful indeed in tampering with the definition that now exists in the Inter- 
state Commerce Act. 


May 31, 1956. 
Mr. ANTHONY F. ARPAIA, 
Chairman, Interstate Commerce Commission, 
Washington, D. C. 


My Dear COMMISSIONER: The Private Carrier Conference, Inc., is deeply dis- 
turbed because of the many statements originating from the Commission which 
constitute unwarranted attacks upon private carriage in the United States. As 
you know, you yourself have been openly critical of private carriage and have 
publicly expressed yourself on this subject. Commissioner Freas has also been 
actively criticizing private carriers and Commissioner Clark has upon occasion 
been openly critical. In addition, “buy and sell” activities of certain truck op- 
erators were discussed in some detail in the 67th Annual Report of the ICC to the 
Federal Congress. 

Commissioner Tuggle has expressed himself publicly but his comments have 
been in a constructive approach to the problem whereas the other statements in 
our view have been distorted and destructive in their nature. 

Much of the criticism of private carriage, as expressed by the Commissioners 
above mentioned, is leveled at the so-called buy and sell problem. Commissioner 
‘Tuggle has confirmed this fact in a recent talk before the National Tank Truck 
Carriers, Inc., in which he said that, in his opinion, this criticism and this clamor 
for additional regulation of private carriers would be “abated somewhat, perhaps 
even satisfied, if this subterfuge problem were cured.” 

The Private Carrier Conference, Inc., has always vigorously opposed any “buy 
and sell” operations. As long ago as October 26, 1954, at its annual meeting at the 
Waldorf-Astoria Hotel in New York City, this conference unanimously passed 
a resolution condemning “buy and sell” operations as being illegal and inviting 
the Commission to enforce its own regulations and eliminate said “buy and sell” 
operations under the guise of “private carriage.” A copy of this resolution is sub- 
mitted herewith. 

It is the position of the Private Carrier Conference, and we unequivocally state, 
that no private carrier in the United States engages in “buy and sell” operations 
hecause if he does so he is not a private carrier. 

There is adequate administrative machinery within the Interstate Commerce 
Commission now to deal with improper “buy and sell” agreements which would 
completely eliminate the purported evils decried by the Commission and which 
render unnecessary the unfortunate legislative proposals which are embodied in 
the legislation implementing the Weeks report, as well as the even more restric- 
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tive legislative proposals suggested by your Commission in its comments on the 
Weeks report bills. 

The Interstate Commerce Commission is derelict in its responsibilities under 
the Motor Carrier Act if it does not deal vigorously and promptly with any “buy 
and sell” operations of which it has cognizance. It would seem that all of the 
hue and cry about “buy and sell” operations would disclose an unfortunate fail- 
ure on the part of the Commission to discharge official obligations under the act 
in this respect. 

If there are facts about “buy and sell” operations that the Commission is not 
now dealing with, then that should be corrected immediately. If sufficient facts 
are not known, then the Commission should act promptly to initiate a fact- 
finding inquiry into the true circumstances about the so-called buy and sell 
evil and the Private Carrier Conference herewith pledges its wholehearted 
support to the Commission in connection with such an inquiry. Commissioner 
Tuggle, in an address on October 25, 1954, said that the “exact extent of the 
problem is of course entirely speculative. The trend, perhaps rather than its 
present frequency, is the main cause for concern.” 

As we stated in an editorial in our bulletin dated April 22, 1954: “An attack 
upon private carriage as a whole, with generalized examples of illegitimate and 
borderline Operations as it main supports, is ‘guilt by association’ in its strongest 
sense. Enforcement of present tested and proven laws is the answer—not re- 
strictive legislation which would bind and shackle a vast segment of the Ameri- 
can economy for the dubious benefit of the public transportation agencies.” 

Until such facts are disclosed if they are presently known, or until they are 
assembled if they are not now available to the Commission, we feel that these 
unfair and unsupported attacks upon private carriage should cease and desist 
and the same fair and impartial attitude which the Commission has traditionally 
disclosed to all carriers be extended to the private carriers in the United States 
who make such a significant contribution to our American transportation system 
and to our cherished way of life. 

Very truly yours, 
PRIVATE CARRIER CONFERENCE, INC., 
JOSEPH E. KELLER, General Counsel. 


INTERSTATE COMMERCE COMMISSION, 
Washington, June 5, 1956. 
Mr. JoserH BE. KELLER, 
General Counsel, Private Carrier Conference of 
American Trucking Association, 
1424 16th Street NW., Washington, D. C. 

DeAR MR. KELLER: This will acknowledge receipt of your letter of May 31, 1956. 

If you will analyze the statements of the individual Commissioners or the 
annual reports of the Commission, I think you will discover that what has been 
stated is the fact that private carriage is growing. This is true. Also that the 
transportation tax on freight of 3 percent is an inducement for individuals or 
corporations to enter private carriage. 

You will also find that the entire subject matter has been factually discussed 
and analyzed showing the relationship and function of each form of transpor- 
tation. It has been pointed out that private transportation is sometimes due to 
poor service by public carriers and that public carriers should take steps to meet 
shippers’ needs. There has never been a suggestion that legitimate activities of 
earriers of any type be restricted. The practices of certain persons in using the 
guise of private carriage to conduct transportation for hire through phony in- 
voices of purchase and sale are growing. Our field reports substantiate this fact. 

We know that your conference on October 26, 1954, adopted a resolution con- 
cerning our comments in our 67th annual report, in which you expressed the 
view that the Commission has sufficient power under the present law and your 
conference opposed any legislation on the subject. Our comments are merely 
factual reports of practices and trends with the statement that these matters are 
ealled to the attention of Congress because of their possible impact on the 
national transportation policy, “to foster sound economic conditions in transpor- 
tation and among the several carriers.” There was no recommendation that 
private carriage be restricted nor any opinion that all truck merchandising or all 
buy and sell operations are unlawful. In the latter part of the last paragraph 
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there is a condemnation of “instances where so-called private carriage is a sub- 
terfuge for engaging in public transportation, it constitutes a growing menace 
to shippers and to carriers alike.” 

Your own letter makes the sweeping statement that no buy and sell operations 
are private carriage. The Commission’s statement was much more temperate. 
In referring to merchandising by motortruck, it said, “Sometimes the purchase 
and sale is a bona fide merchandising venture,” meaning that it is proper private 
carriage. It further said, “In other cases, arrangements are made with the con- 
signee of such merchandise for the buy and sell arrangement in order that 
the consignee may receive transportation at a reduced cost.” 

Despite your expressions to the contrary, it has been the experience of the 
Commission that the discovery and the development of evidence that transpor- 
tation under the guise of private carriage is, in fact, for hire transportation, is 
very difficult. The Commission has the burden of overcoming the prima facie 
documents indicating private carriage and establishing that the documents do 
not represent the true transaction between the parties. Many persons seem still 
to believe (and sometimes are so advised by persons who should know better or 
who should not give advice on the subject) that they may engage in transporta- 
tion for hire without a certificate or permit, if the transaction is blessed by the 
execution of certain papers. The purpose of the Commission’s recommendations 
concerning the private carrier provisions of H. R. 6141 was to clarify this matter 
of subterfuge and make clear to would be carriers and to the courts that for hire 
carriage under the guise of private carriage is, nevertheless, for hire carriage 
and requires a certificate or permit. 

The resolution and your letter implies that unjust and unwarranted accusa- 
tions have been made against private carriers as a whole. There is no support 
for such a statement. 

Private carriers should be anxious to preserve their legitimate status as such 
and no one to my knowledge objects to advocacy. In none of your communica- 
tions have I noticed that your conference has taken any steps to help improve 
the act with respect to the illegitimate practices under the guise of private 
carriage. 

You do not agree that common carriage is the “hard core of transportation” as 
expressed by the Cabinet Committee. This naturally is a subject of importance 
and it is not the purpose of this letter to argue its merits. I think, however, 
that in your desire to protect the status of true private carriage, you are unduly 
sensitive about the whole subject. No one should endeavor to close the door on 

full, free, and frank discussions of this basic problem. 
Sincerely yours, 
ANTHONY Arpatra, Chairman. 


» 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., June 14, 1956. 
Hon. OREN Harris, 
Chairman, Transportation and Communications Subcommittee, Committee 
on Interstate and Foreign Commerce, United States House of Representa- 
tives, Washington, D. C. 

Dear Mr. Harris: I enclose a statement of the Association of American Rail- 
roads in opposition to amendment of section 15 (3) and (4) of the Interstate 
Commerce Act, with the request that it be incorporated in the record of the hear- 
ings now being conducted in connection with H. R. 6141 (and related bills), 
incorporating recommendations contained in the report of the Presidential Advis- 
ory Committee on Transport Policy and Organization. 

The subject matter of this statement was not touched upon during the course 
of the presentation made before your subcommittee by Messrs. Fort and Langdon 
on May 8, 1956. Because of the testimony of a subsequent witness, however, it 
rege: appropriate that the subcommittee now be acquainted with our views on 
the matter. 

I shall greatly appreciate your indulgence in this regard; and I ask that the 
enclosed statement be considered by the committee in its deliberations on the 
pending legislation. 

Respectfully yours, 
THOMAS L. PRESTON. 


78456—56—pt. 3——-29 
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STATEMENT OF ASSOCIATION OF AMERICAN RAILROADS IN OPPOSITION To AMEND- 
MENT OF SECTION 15 (3) AND (4) OF THE INTERSTATE COMMERCE ACT 


On May 8, 1956, during the course of the hearings now being conducted by the 
Transportation and Communications Subcommittee of the House Committee on 
Interstate and Foreign Commerce on H. R. 6141 (and related bills), incorporating 
recommendations contained in the report of the Presidential Advisory Commit- 
tee on Transport Policy and Organization, Messrs. J. Carter Fort and Jervis 
Langdon, Jr., stated the views of the Association of American Railroads with 
respect to most of the recommendations of the Advisory Committee as they are 
reflected in the bills under consideration; and on June 8, 1956, there was sub- 
mitted and received for the record a supplementary statement by Mr. Langdon on 
behalf of the association, bearing particularly upon testimony given by Messrs. 
Turney and Aitchison, as witnesses for the American Trucking Associations, Inc., 
on May 9-10, 1956. 

There remains another feature of the pending bills (H. R. 6141 and H. R. 6142) 
as to which the views of the Association of American Railroads ought briefly to 
be made known to the subcommittee. It relates to the cancellation of through 
routes. 

Although the subject does not appear to have been dealt with at all in the 
report or recommendations of the Presidential Advisory Committee on Transport 
Policy and Organization, the bills referred to—purporting to implement those 
recommendations—would, in section 7 (b), amend the final sentence of section 
15 (3) of the Interstate Commerce Act as follows (new language italicized; 


omitted matter in brackets) : 


“(If any tariff or schedule canceling any through route or joint rate, fare, charge, 
or classification, without the consent of all carriers parties thereto or authoriza- 
tion by the Commission, is suspended by the Commission for investigation, the 
burden of proof shall be upon the carrier or carriers proposing such cancellation 
to show that it is consistent with the public interest, without regard to the provi- 
sions of paragraph (4) of this section.] No ewisting through route shall be can- 
celed except by agreement of all carriers whose lines are embraced therein unless 
the Commission shall, upon application and after hearing, find that cancellation 
is consistent with the public interest without regard to the provisions of para- 
graph (4) of this section, and the burden of proof shall be upon the carrier or 
carriers to show that the cancellation is consistent with such public interest.” 

The Association of American Railroads opposes this proposed change in the 

law. 
The Supreme Court has defined the statutory term “through route” as follows: 
“A ‘through route’ is an arrangement, express or implied, between connecting 
railroads for the continuous carriage of goods from the originating point on the 
line of one carrier to destination on the line of another’ St. Louis Southwestern 
Ry. Co. v. United States (245 U. 8. 136, 139, note 2 (1917) ). 

It has said that: ‘“* * * the test of the existence of a ‘through route’ is whether 
the participating carriers hold themselves out as offering through transportation 
service” Thompson v. United States (343 U. S. 549, 557 (1952) ). 

In Denver &€ R. G. W. R. Co. v. Union Pac. R. Co., decided June 11, 1956 (—— 
U. S. ——-), the Supreme Court just this week adhered to the “holding out” test 
and in so doing said: “* * * a through route is ordinarily a voluntary arrange- 
ment, express or implied, between connecting carriers, and * * * the existence 
of such an arrangement depends on the circumstances of particular cases. * * * 
Findings of through routes can therefore be made on the basis of express agree- 
ments between carriers or on the basis of inferences drawn from continuous prac- 
tices sufficient to show that through routes exist even though not provided for in 
formal contracts or tariffs. The question in each case is one of fact.” It is fre- 
quently in the public interest to cancel through routes. 

See, e. g., Cancellation of Rates and Routes Over Akron, C. & Y. R. (276 1. ©. C. 
473, 481). (‘Many of such routes are excessively circuitous and their elimination 
therefore is consistent with the public interest.”) Tariff simplification also calls 
for such cancellations on certain occasions. The Interstate Commerce Commis- 
sion has condemned so-called open routing, and by rule 4 (k) of its tariff circular 
20 has required carriers either to designate complete routing or definitely pro- 
vide that the rates apply over all routes composed of lines of carriers parties to 
the tariff (Routing Soda Ash From Baton Rouge, La., 266 I. C. C. 323, 328). 
There are other reasons, too, why the cancellation of a through route is often 


in the public interest. 
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When, under existing law, the cancellation of a through route is proposed as 
“consistent with the public interest,” it is usually considered (assuming lack of 
agreement on the part of the participating carriers) in the following manner: 

(1) A tariff is filed, the effect of which is to cancel the route. 

(2) If the Commission does not suspend the tariff, the cancellation becomes 
effective. Sometimes the cancellation, although allowed to become effective, 
is made the subject of investigation, and the Commission may later order the 
restoration of the route. ' 

(3) If the Commission does suspend, the proponent of the cancellation 
assumes the burden of justifying it as “consistent with the public interest.” 

The proposal contained in section 7 (b) of H. R. 6141 would terminate the 
Commission’s authority to consider proposed cancellations on its suspension 
docket and to decide whether hearings are necessary or not. A hearing in every 
case would be mandatory. This would logjam the whole procedure. 

Many tariffs and tariff supplements are being filed—almost daily—in which 
through routes are canceled, but seldom is this done with the consent of all 
participating carriers. In many cases consent to cancel is withheld as a matter 
of routine—for reasons which may or may not relate to the public interest. 
Under the present law, whether a hearing is justified or not can be decided 
when the Commission considers whether to suspend the tariff, and it may of 
course decide against suspension but institute an investigation. Under the 
proposed change this flexible procedure for protecting the public interest would 
be eliminated and a rigid requirement for hearings would be substituted in 
every case where there is lack of agreement on the part of all of the participating 
carriers, 

The Association of American Railroads is strongly opposed to this suggested 
change in procedure for determining whether or not the cancellation of through 
routes is “consistent with the public interest.” 

In testimony before this subcommitee on May 23, 1956, Mr. James M. Hood, 
president of the American Short Line Railroad Association, supported the ob- 
jective of the amendment of section 15 (3) of the Interstate Commerce Act 
proposed in section 7 (b) of the bills and suggested certain further restrictive 
language. We oppose the American Short Line Railroad Association’s suggestion 
for the reasons already advanced against the basic proposal. 

Mr. Hood also suggested far-reaching amendment of section 15 (4) of the 
Interstate Commerce Act. That section. sets forth limiting conditions for the 
prescription of through routes by the Interstate Commerce Commission. No 
amendment of section 15 (4) was suggested in the report of the Presidential 
Advisory Committee on Transport Policy and Organization, nor is any amend- 
ment thereof contemplated by the pending bills in their present form. 

The suggestion of the American Short Line Railroad Association is to repeal 
all of section 15 (4) with the exception of its final sentence. That is, the 
language shown within brackets below would be stricken; and only the con- 
cluding sentence would be retained in the law: 

“{In establishing any such through route the Commission shall not (except 
as provided in section 3, and except where one of the carriers is a water line) 
require any carrier by railroad, without its consent, to embrace in such route 
substantially less than the entire length of its railroad and of any intermediate 
railroad operated in conjunction and under a common management or control 
therewith, which lies between the termini of such proposed through route, (a) 
unless such inclusion of lines would make the through route unreasonably long 
as compared with another practicable through route which could otherwise be 
established, or (b) unless the Commission finds that the through route proposed 
to be established is needed in order to provide adequate, and more efficient or 
more economic, transportation: Provided, however, That in prescribing through 
routes the Commission shall, so far as is consistent with the public interest, and 
subject to the foregoing limitations in clauses (a) and (b), give reasonable pref- 

erence to the carrier by railroad which originates the traffic. No through route 
and joint rates applicable thereto shall be established by the Commission for 
the purpose of assisting any carrier that would participate therein to meet its 
financial needs.J In time of shortage of equipment, congestion of traffic, or 
other emergency declared by the Commission, it may (either upon complaint or 
upon its own initiative without complaint, at once, if it so orders, without answer 
or other formal pleadings by the interested carrier or. carriers, and with or with- 
out notice, hearing, or the making of filing of a report, according as the Com- 
mission may determine) establish temporarily such through routes as in its 
opinion are necessary or desirable in the public interest.” 








1716 TRANSPORTATION POLICY 


Thus there would be removed from section 15 (4) all the presently effective 
limitations on the Commission’s power to prescribe through routes, limitations 
that have a long history of careful consideration on the part of Congress. 
There would be left in force only the provisions of that section which empower 
the Commission to establish temporary through routes in times or emergency. 

The Association of American Railroads opposes this proposed change in 
the law. 


~ 


TuE COMMISSION OF PusLic Docks 
OF THE CITY OF PORTLAND, OREG., 
May 4, 1956. 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Harris: The Commission of Public Docks of the City of 
Portland is the body charged by the citizens of Portland with responsibility for 
the city’s harbor and maritime commerce. Portland is one of the major sea- 
ports of the Pacific coast, having in 1955 handled a total of 7,942,809 tons of 
cargo. 

At the present time, the commission of public docks is completing a harbor 
modernization program totaling some $9% million, including a general-obligation 
bond issue of $614 million voted by the citizens of Portland in 1954. When this 
program is completed, the citizens of Portland will have approximately $28 
million invested in their harbor. 

The Commission of Public Docks of Portland, Oreg., believes a healthy na- 
tional transportation system is vital and that the existence of all forms of trans- 
portation is fundamental thereto. The commission of public docks, therefore, 
supports completely the position of Inland Empire Waterways Association as 
expressed in Resolution No. 5, adopted at that association’s 22d annual meet- 
ing in Portland, Oreg., November 22, 1955. 

The commission of public docks, at its regular meeting of April 23, 1956, re- 
affirmed its position and instructed me to so advise you. The commission also 
instructed me to advise you that it opposes H. R. 6141 and H. R. 6142 as being 
inimical to a sound national transportation policy. 

Sincerely yours, 
THomas P, Guerin, General Manager. 


VANCOUVER, WASH., April 19, 1956. 
Hon. OrEN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Harris: We are informed that public hearings have now 
been scheduled before the Subcommittee on Transportation and Communica- 
tions of the House Committee on Interstate and Foreign Commerce upon H. R. 
6141 and H. R. 6142. These bills were introduced in the 84th Congress to imple- 
ment the recommendations of the Cabinet Committee report on transport policy 
and organization, better known as the Weeks report. It is in this connection 
that we are writing you. 

It is our confirmed opinion that the National Transportation Act declares 
the philosophy of the maintenance of rates and conditions under which the 
various forms of transportation can engage in service under competitive and 
harmonious relationships. It was enacted into law to correct the then prevail- 
ing conditions of cutthroat, noncompensatory, and retaliatory competition, which 
existed at that time. By reason of this form of competition, areas served by 
all of the various means of transportation enjoyed a rate structure which was 
preferential and prejudicial. It placed other areas, not so bounteously blessed 
by natural advantage of locations, in the position of being unable to compete 
in the open markets with their production, even though, in some instances of 
record, that location was actually closer to the market place of ultimate 
consumption. 

It seems to us that the implementation recommended by the Weeks report 
would, if enacted into law, recreate the same morass of confusion which the 
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now existing National Transportation Act sought to remedy. Nor does the 
existence of the prevailing law, in our opinion, negate the principle of competi- 
tive enterprise. Competition exists between the various forms of transporta- 
tion in many phases beyond that of the promulgated rates applicable to the 
different means of transportation. Rates charged are but one facet of the 
active competition between carriers. Service, convenience, elapsed time of 
delivery—these and many other forms of competition exist between the carriers 
even though the rate be the same. 

Unbridled, noncompensatory rates, preferential and prejudicial treatment of 
favored areas by any of the modes of transportation isn’t the best means of 
demonstrating belief in the principle of competitive, free enterprise. When 
people or enterprises fail to do right of their own volition or on the other hand, 
knowingly do wrong, using the principle of open competition as justification, 
laws must be enacted to protect the general welfare. It is to insure these 
necessary protections that governments are established. 

We have had experience in the past in rate cases before the Interstate Com- 
merce Commission which compel us to state our belief that the repeal of bulk 
exemptions on waterways, abandonment of the present comprehensive rate regu- 
lations in the National Transportation Act, emasculation of the suspension powers 
of the act and repeal of the fourth section, commonly known as the “long- and 
short-haul clause” would not be in the public interest. We hereby state our be- 
lief that the prevailing National Transportation Act, as ft presently applies, is 
much firmer assurance of the preservation of effective, economical, and efficient 
motor and water carrier competition with other forms of transportation. 

Trusting that our position on this matter may be taken into consideration in 
your decisions, and with best wishes, we are, 

Very truly yours, 
VANCOUVER CHAMBER OF COMMERCE, INC., 
By Ray H. Anperson, President. 


Coos Bay, Orec., April 23, 1956. 
Hon. OREN HArRiIs, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Str: The port of Coos Bay wishes to express its opposition to the passage 
of bills H. R. 6141, H. R. 6142, and 8S. 1920. 

If enacted, the foregoing legislation would hamper the orderly development of 
a sound national transportation policy. 

It will not be possible for a representative of the port of Coos Bay to attend 
the hearings, but we wish to go on record as supporting resolution No. 5 of the 
Inland Empire Waterways Association which was adopted at their 22d annual 
convention. 


Respectfully yours, 
Port or Coos Bay, INo., 


ALLEN G. TERRY, 
Manager-Engineer. 


SPOKANE CHAMBER OF COMMERCE, 
Spokane, Wash., June 14, 1956. 
Hon. J. Percy PRIEsT, 
House of Representatives, Washington, D. C. 

DreAR CONGRESSMAN Priest: On May 2, I was privileged to appear before the 
House Interstate and Foreign Commerce Committee to express the opposition of 
the intermountain area to any revision of the fourth section of the Interstate 
Commerce Act. Copies of my statement were made available to committee 
members and it is, of course, included in the record of the hearings. 

On May 10, Dr. John H. Frederick, head of the department of business organi- 
zation and professor of transportation at the University of Maryland, testified. 
It is my understanding that in his prepared testimony he did not deal with 
the fourth section. He did, however, discuss it in answering questions from 
the committee. One of his answers definitely refers to my appearance before 
the See and his opinion of Spokane’s present attitudes on fourth section 
revision. 
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Dr. Frederick was not authorized to speak for Spokane in-his appearance 
before your committee, and I believe that he is incorrect in saying, “ * * * that 
they did not therefore feel that the need of the fourth section was quite as great 
as it had been in the past.” He was correct, however, in saying, “Nonethe- 
less they opposed very much any change in the fourth section, regarding it 
almost like the Ten Commandments * * *.” The balance of his sentence we 
would like to challenge. It is, “* * * that it gave them some protection in 
ease they should ever want it.” We would word it differently. We would say 
“that it would give us protection that we vitally need.” 

I was appreciative of the opportunity of appearing before your committee 
and urge that you give serious consideration to our concern of any revision of 
the fourth section. 

Yours sincerely, 
L. W. MARKHAM, General Manager. 


GRAND RAPIDS CHAMBER OF COMMERCE, 
Grand Rapids, Mich., June 20, 1956. 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communications, 
Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Harris: Subjoined is a statement of views with respect to 
some of the provisions of H. R. 6141 and other bills proposing certain changes 
in the Interstate Commerce Act now being heard by the subcommittee, filed on 
behalf of members of the Grand Rapids Chamber of Commerce, buyers of all 
kinds of transportation including shippers and receivers of agricultural products, 
forest products, products of mines (gypsum), but principally manufactured 
articles. 


SPECIFIC ACTION URGED BY THE GRAND RAPIDS CHAMBER OF COMMERCE 


Service deficits: Approval of Cabinet Committee recommendation. 

Agricultural commodity exemptions: Approval of Cabinet Committee recom- 
mendation. 

Long and short haul elause (sec. 4 ICC Act): Urge enactment of H. R. 6208 
at this session of Congress, as being most likely to satisfactorily dispose of one 
of the major points featured in the report of the Cabinet Committee. 

Suspension powers: Urge that changes proposed by the Cabinet Committee be 
rejected. Such changes if approved would make it impossible for the Interstate 
Commerce Commission to exercise the power of suspension in many cases where 
protection of shippers’ interests requires such action. 

Outstanding effective ICC orders: Urge that the provisions of section 25 of 
H. R. 6141 be not approved. Many outstanding orders of the Commission re- 
quire maintenance of numerous rate adjustments which have been established 
after exhaustive proceedings. The enactment of the proposed changes would 
allow the railroads if they so desire to substitute a completely new and different 
system of rates. We find nothing in the Cabinet Committee report calling for or 
supporting changes proposed in section 25 of H. R. 6141. 

Special Government rates: Urge that special rates for Government traffic be 
limited to apply only during the period of war, threatened war, or national 
emergency, and that such rates be negotiated on a firm and equitable basis and 
be made subject to other provisions of the Interstate Commerce Act, except that 
publication, filing, and posting of tariff schedules may be waived upon filing with 
the Interstate Commerce Commission by the Government agency concerned a 
statement showing that the security of the Nation is involved. 

In the opinion of the Grand Rapids Chamber of Commerce, many of the issues 
embraced in H. R. 6141 are so far-reaching in their consequences that the whole 
subject will undoubtedly require prolonged consideration. However, the obvious 
need for changes in sections 4 and 22 of the Interstate Commerce Act recom- 
mended by this chamber can and should be considered by this term of Congress 
and legislation enacted along the lines hereinbefore recommended. 

Respectfully submitted. 

Granp RApips CHAMBER OF COMMERCE, 
By C. E. Exericr, Trafic Commissioner. 
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The foregoing statement of views and recommendations approved by the board 
of directors of the Grand Rapids Chamber of Commerce in meeting held June 19, 


1956. 


STATEMENT OF CHARLES W. STADELL ON BEHALF OF ILLINOIS COAL TRAFFIC BUREAU, 
BELLEVILLE Fvuets, INc., MippLe States FvELs, ING., AND NORTHERN ILLINOIS 
CoAL TRADE ASSOCIATION, IN OPPOSITION TO THE PROPOSAL CONTAINED IN SEc- 
TION 14 oF H. R. 6141 


Mr. Chairman and members of the subcommittee, my name is Charles W. 
Stadell. I am employed as traffic manager of Illinois Coal Traffic Bureau, with 
offices at 307 North Michigan Avenue, Chicago, Ill. Illinois Coal Traffic Bureau 
is a voluntary association of the coal-producing companies that own and operate 
bituminous coal mines which are located principally in the DuQuoin and southern 
Illinois producing districts in the State of Illinois. Illinois Coal Traffic Bureau 
was organized, and is maintained, for the purpose of promoting and protecting 
the interests of its member companies in transportation matters. 

I have also been authorized and requested to represent and speak for Belle- 
ville Fuels, Ine., Middle States Fuels, Inc., and Northern Illinois Coal Trade 
Association in the presentation of this statement and in connection with the 
matter to which it relates. Belleville Fuels, Inc., and Middle States Fuels, Inc., 
are associations having as members coal-producing companies which own and 
operate bituminous coal mines that are located in the Belleville, DuQuoin, Fulton- 
Peoria, and northern Illinois coal-producing districts in the State of Illinois, and 
such associations are engaged in handling statistical, market research, and 
transportation matters for their member companies. Northern Illinois Coal 
Trade Association is a voluntary association of the coal-producing companies 
which own and operate bituminous coal mines that are located at Alpha and 
Atkinson, II1., and in the northern Illinois and Fulton County producing districts 
in the State of Illinois, and it was organized, and is maintained, for the purpose 
of promoting and protecting the interests of its member companies in trans- 
portation matters. The address of these three associations is 307 North Michi- 
gan Avenue, Chicago, Ill. 

From the standpoint of annual quantity of bituminous coal produced, the 
State of Illinois ranks fourth among all of the bituminous-coal-producing States 
of the United States. Only West Virginia, Pennsylvania, and Kentucky, in 
the order named, have a greater annual production of bituminous coal than 
does Illinois. The members of the four above-named associations, for which 
this statement is presented, produce approximately 90 percent of the bituminous 
coal that is produced annually in Illinois for commercial sale and use. In 
the interest of brevity, I will hereinafter refer to such associations and their 
members, collectively, as the Illinois coal producers. 

Our purpose in presenting this statement is to register the objection and oppo- 
sition of the Illinois coal industry to the proposal contained in section 14 of 
H. R. 6141 and to direct the attention of the committee and of Congress to the 
discriminatory character of this proposal; to the absence of any sound basis 
for ith adoption, and to the fact that this proposal, if approved by Congress, 
would result in great injury to the Illinois coal producers, their miners, and 
other employees, and to many of the electric utilities and other industrial plants 
which purchase Illinois coal for movement by barges, as well as to their numerous 
customers located throughout the Middle Western States. Section 14 of H. R. 
6141 proposes to repeal section 303 (b) of the Interstate Commerce Act. This 
section of such act reads as follows: 

“Nothing in this part shall apply to the transportation by a water carrier of 
commodities in bulk when the cargo space of the vessel in which such commodi- 
ties are transported is being used for the carrying of not more than three such 
commodities. This subsection shall apply only in the case of commodities in 
bulk which are (in accordance with the existing custom of the trade in the 
handling and transportation of such commodities as of June 1, 1939) loaded 
and carried without wrappers or containers and received and delivered by the 
carrier without transportation mark or count. For the purposes of this sub- 
Section two or more vessels while navigated as a unit shall be considered to 
be a single vessel. This subsection shall not apply to transportation subject, 
at the time this part takes effect, to the provisions of the Intercoastal Shipping 
Act, 1933, as amended.” 
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The purpose of this section of the Interstate Commerce Act was, and is, to 
exempt water carriers of dry commodities in bulk, when the cargo space in 
which such commodities are transported is being used for the carrying of not 
more than three such commodities, such as bituminous coal, from regulation by 
the Interstate Commerce Commission. 

With respect to the proopsal to repeal subsection (b) of section 303, it is to 
be noted that section 308 (d) of the Interstate Commerce Act provides similar 
exemption from regulation by the Commission for water carriers engaged in the 
transportation of liquid cargoes in bulk in tank vessels. Neither H. R. 6141 nor 
any other bill pending before Congress proposes to repeal the exemption con- 
tained in section 303 (d) for water carriers of liquid commodities in bulk. This 
proposed difference in treatment of water carriers immediately presents the 
question as to the legal and economic justification for this proposed discrimina- 
tion with respect to water carriers of dry commodities in bulk, on the one hand, 
and water carriers of liquid commodities in bulk, on the other. In attempting 
to market their coal at destinations in Illinois, Indiana, Michigan, Iowa, Wis- 
consin, Minnesota, and other Midwestern States, the Illinois coal producers 
encounter extremely severe competition from fuel oil, a substantial part of which 
is transported to such destination territory in bulk in tank barges operating 
upon the inland waterways or in tank vessels operating upon the Great Lakes, 
and such tank barges and tank lake vessels are either privately owned or are 
exempt from regulation under section 303 (d) of the Interstate Commerce Act. It 
is not our intention to imply that water carriers of liquid-bulk commodities should 
be subjected to regulation by the Commission, but, instead, that since the act 
now provides exemption from regulation both for water carriers of dry-bulk and 
liquid-bulk commodities, it should remain unchanged as to both. 

The exemption from regulation of these water carriers, now provided for in 
sections 303 (b) and (d) of part III of the Interstate Commerce Act, was 
adopted and enacted into law by Congress in 1940 after careful and thorough 
consideration of all of the circumstances involved in connection with the trans- 
portation to which such exemption applies. It was then, and still is, recognized 
that the transportation by water carriers of bulk commodities was, and is, a 
specialized service, which is different and distinguishable from the business of 
transportation engaged in over a wide scope of territory by carriers for hire 
of any and all commodities, such as the railroads. This bulk transportation by 
water carriers is but little different from private transportation, the principal 
difference being that those who use the transportation or recive the coal or 
other bulk commodities, such as the electric utility generating plants, are not 
actually engaged in the transportation business. 

Since the end of World War II, there has been a drastic decline in the pro- 
duction of coal in Illinois, in the number of mines operated, and in the number 
of miners and other wage earners employed. In 1944, the Illinois mines pro- 
duced 73,958,923 tons of bituminous coal. Since that time the production has 
steadily and continuously declined to but 43,880,729 tons in 1955, a loss in pro- 
duction of 30,078,194 tons, or 40.7 percent. Lest it be thought that the 1944 
production was at a peak due solely to the demands for coal created bythe war, 
I wish to point out that the Illinois mines produced 78,616,506 tons of bituminous 
coal back as far as the year 1923. The number of mines operated in Illinois 
has declined from 159 in 1945 to but 85 in 1955, a loss in the number of mines 
operated during this 10-year period of 74, or 46.5 percent. Because of the closing 
and abandonment of these mines, the number of miners employed in the Illinois 
coal industry has declined from 28,198 in 1945 to 13,623 in 1955, a decline of 
14,575, or 51.7 percent. 

These alarming losses in the number of tons of coal produced, in the number 
of mines operated, and in the number of miners employed during this short 
period of 10 or 11 years have been attributable in no small measure to the 
prohibitive and continually increasing freight rates maintained by the railroads 
on bituminous coal from the Illinois mines to all of their marketing territories. 
Since June 30, 1946, the railroads have applied fur, and the Interstate Commerce 
Commission has authorized, numerous general increases in the rates on 
bituminous coal, with each increase being pyramided upon the other. Since 
that date, the railroads have applied for, and the Commission has authorized, 
general increases which in the aggregate have resulted in maximum increases 
of approximately $1.60 per ton in the rail rates on bituminous coal from the 
Illinois mines to destinations in substantially all of the marketing territory 
of such mines located outside the State of Illinois, with somewhat lesser 
increases for the shorter hauls to destinations in Illinois. These increases were 
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in addition to a maximum increase of 15 cents per ton in the rates on bituminous 
coal from such mines to such destinations that was made effective November 
15, 1937. Therefore, since November 14, 1937, the rail rates on coal from such 
mines to such destinations have been increased an aggregate maximum of 
$1.75 per ton. 

These prohibitive and continually inereasing rail rates on coal have made it 
impossible for the Illinois mines to continue to market their coal at numerous 
important destinations throughout the Midwestern States in competition with 
natural gas transported in privately owned pipelines or with fuel oil transported 
in privately owned pipelines or in tank barges and tank lake vessels which are 
either privately owned or are exempt from regulation under section 303 (d) 
of the act, despite the fact that since 1945 the Illinois coal producers have made 
successive substantial reductions im the f. 0. b. mine prices for their coal. 

In an effort to retain their remaining markets, and to partially escape the 
effect of the continuing upward spiral in the rail rates on coal, a number of the 
lllinois coal producers began the use of barge transportation for their products 
several years agd and the volume of coal tonnage transported by barge carriers, 
subject to the exemption under section 303 (b) of the act, has substantially 
increased in recent years. The development and growth of this barge trans- 
portation and coal tonnage has been possible in large part because of the acceler- 
ated trend of the expanding electric utility generating companies to locate their 
plants, particularly all new plants, on the navigable rivers or other inland 
waterways for the purpose of obtaining the benefit of the lower cost water 
transportation; to escape the high and steadily increasing rail rates on coal, 
and to keep the price they charge their millions of customers for electric energy 
on the lowest possible basis. 

Because their fuel costs represent the preponderant part of their total operat- 
ing expenses, electric utility companies in the United States are constantly 
exploring ways and means to reduce their fuel costs as much as possible. 
According to the Federal Power Commission’s official publication Steam Electric 
Plant Construction Costs and Annual Operating Production Expenses, Seventh 
Annual Supplement, 1954, the fuel costs of the electric generating plants in the 
United States, in 1954, ranged from 60 to 80 percent of their total operating 
expenses. The fuel costs incurred by any electric generating plant is of course 
primarily composed of the f. o. b. mine price for the coal they purchase and 
the transportation charges which they pay for moving such coal from the mine 
to their plant. The amount of transportation charges paid depends not only 
upon the distance which the coal must be transported from the mine to the 
electrie utility plant involved but also upon the mode of transportation used. 
It is only the most favorably located plants, from the standpoint of close 
proximity to the coal mines or availability of very low cost water transportation, 
that can show a ratio of fuel costs to total operating expenses as low as 60 
percent. The average ratio of fuel costs to total operating expenses for all 
electric generating plants in the United States was 74 percent in the year 1950, 
according to the Federal Power Commission publication Statistics of Electric 
Utilities in United States. This is the latest year for which I was able to 
get this figure. 

During the past 10 years, several electric utility companies have constructed 
a considerable number of new generating plants at various locations on the 
Mississippi, Minnesota; St. Croix, Ill.; Missouri, Ohio, and Tennessee Rivers 
for the primary purpose of being able to receive their coal via barge to reduce 
their fuel and electric generating costs so they may in turn charge the lowest 
possible rate for the electric energy which they sell to the millions of consumers 
located in the many States which they serve. The rail rates on coal from the 
Illinois mines to these electric-utility plants, in virtually every case, far exceed 
the f. o. b. mine price of the coal. 

These electric-utility plants have invested millions of dollars in the plants 
which they have located on these navigable waterways and in the facilities which 
they have constructed for the receipt, storage, and handling of the coal which 
they receive by barge. During the period that they have been in operation and 
have been receiving coal by water carriers exempt from regulation under section 
303 (b) of the act, they have come to depend upon the stability of the rates 
charged by such carriers. We believe it can be safely said that none of the 
advocates of the repeal of the exemption from regulation for the water carriers 
presently contained in section 303 (b) of the act and the subjection of such 
water carriers to regulation by the Commission has promised or said this would 
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result in any reduction in the rates or charges, of these water carriers, on 
bituminous coal or on any other commodity which they transport. On the 
contrary, the expectation of these parties, as we understand it, is that elim- 
ination of this exemption and regulation by the Commission of these water 
carriers will result in action by the Commission to require increases in the 
present rates of such water carriers, in order to bring them up nearer to the 
level of the pesent high rail rates, for the benefit and protection of the railroads. 
Elimination of this exemption for water carriers of bulk commodities and 
action by the Commission requiring increases in the present rates of such water 
carriers on bituminous coal to a high level more nearly approaching that pres- 
ently maintained by the railroads would immediately result in the diversion 
and loss of substantial tonnages of Illinois coal now moving via barge to 
numerous utility plants located on the Mississippi River and other inland water- 
ways to natural gas or oil. This in turn would immediately result in an increase 
in the fuel costs of such electric utility plants and a depreciation of their large 
investments in the facilities they have constructed for the receipt, storage, and 
handling of coal received by barge, and unquestionably in an increase in the 
rates they now charge for the electric energy that they generate and sell to 
the millions of citizens which they serve. 

The substitution of natural gas or fuel oil for the bituminous coal now moving 
by barge from the Illinois mines to these utility plants would not benefit the 
railroads serving such mines or increase their revenues in any way because they 
obviously do not, or would not, participate in any way in the transportation of 
the natural gas or fuel oil. On the contrary, these railroads would be injured 
and their revenues would be reduced if the present coal tonnages moving by 
barge from such mines to these utility plants were displaced by natural gas or 
fuel oil. This is true because such railroads now enjoy a haul, and the revenue 
thereon, from the Illinois mines to the river ports, such as Alton, Ford, or South 
Liverpool, Il., on virtually all of the Illinois coal which moves by barge from 
such river ports to electric utility plants on the Illinois, Mississippi, Minnesota, 
and St. Croix Rivers, which they would lose if such plants substituted natural 
gas or fuel oil for the coal which they are now using and receiving via such rail- 
barge routes. 

It is onr understanding that the various provisions of H. R. 6141, including 
the provision recommending repeal of the present exemption contained in sec- 
tion 303 (b) of the Interstate Commerce Act, are based upon the report of April 
18, 1955, of the Presidential Advisory Committee on Transport Policy and Or- 
ganization. The recommendations contained in that report seem to be quite con- 
flicting. For example, the report recommends, in its proposed declaration of 
the national transportation policy, that “economic regulation of transportation 
be reduced to a minimum consistent with public interest and assure fair and im- 
partial economic regulation.” It further recommends that, in order to put this 
national transportaiton policy into effect and to provide that it will be carried 
out, many of the present provisions of the Interstate Commerce Act, giving the 
Interstate Commerce Commission authority to regulate the railroads, including 
their rates, be repealed and eliminated. This is the same committee and the 
same report, however, which recommends the repeal of section 303 (b) of the 
act so that water carriers now exempt from regulation under this provision 
of the act will be subject to full regulation by the Commission, including regula- 
tion which could result in substantial increases in the present rates of such 
water carriers to the point where they would be unable to continue their opera- 
tions because of the loss of their traffic. 

The policy of this committee and of Congress should, we believe, be directed 
toward the objective of giving the ultimate consumer the benefit of the lowest 
possible transportation costs. This objective would be largely vitiated and made 
impossible of attainment if the proposal contained in section 14 of H. R. 6141 
were approved by Congress and enacted into law. We therefore must earnestly 
urge this committee and Congress to disapprove such proposal in its entirety. 


Mr. Harris. This concludes the hearings on a most important and 
highly controversial problem. The Secretary of Commerce and the 
Interstate Commerce Commission were to return tomorrow. Due to 
the fact that the Secretary has a long-standing engagement for tomor- 
row and will be out of the city, and certain members of the Interstate 
Commerce Commission find it most inconvenient to be here tomorrow, 
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particularly the chairman who is also out of the city, we have postponed 
the date for their appearance until Wednesday of next week, the 20th. 

The committee, then, will adjourn on this subject until 10 o’clock on 
Wednesday of next week. 

I might indicate now that at the conclusion of the session on next 
Wednesday we will keep the record open for a period of 1 week for 
anyone who desires to supplement their statements or to file additional 
statements so that they may be included. 

Speaking for myself, I am quite pleased over the record that has 
been made on this subject. 

We were discussing these hearings a moment ago which appear to 
have been rather lengthly and drawn out. There is no question but 
what we have made, now, the best record, I think, on the subject, that 
has been made in a long time; perhaps the most outstanding record 
that has ever been made on the overall subject. 

The committee will adjourn. 

(Whereupon, at 11:55 a. m., the hearing was adjourned until 
10 a.m., Wednesday, June 20, 1956.) 
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WEDNESDAY, JUNE 20, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. Let the committee come to order, please. 

When the committee adjourned last Thursday, we announced that 
we would meet today by prearrangement with the Secretary of Com- 
merce for the purpose of permitting the Secretary and his associates 
to return, as was requested at the outset of these hearings in April, for 
further comments. We are glad to have Mr. Weeks, the Secretary, 
back with us, Mr. Rothschild, Mr. Ray, and others who are here with 
him and who appeared with him at the outset of these hearings. 

It will be noted, of course, that we have had rather lengthy and 
thorough hearings on the entire subject. There are many highly im- 
portant and difficult problems involved. There are many important 
issues to a sound transportation policy which this committee must 
consider, and of course we are seeking the advice, help, and informa- 
tion from all sources in order that we can take the best action, in the 
interest of the general public in furtherance of a sound transportation 
policy for the United States. 

Mr. Weeks, we have heard many witnesses since you were here. We 
have had much testimony presented, and developed a rather volumi- 
nous record. I doubt very seriously if you have had an opportunity 
to digest or even analyze all of the information that has been pre- 
sented, but I am sure the major points of discussion have been called 
to your attention and, therefore, we are glad to have you back with 
us this morning. 


STATEMENT OF HON. SINCLAIR WEEKS, SECRETARY OF COMMERCE; 
ACCOMPANIED BY LOUIS S. ROTHSCHILD, UNDER SECRETARY FOR 
TRANSPORTATION, AND PHILIP A. RAY, GENERAL COUNSEL, 
DEPARTMENT OF COMMERCE 


Secretary Weeks. Thank you, Mr. Chairman. 

May I say that we do know very well the time and effort that the 
committee has put into these hearings. May I make this comment: 
You were referring to an opportunity to keep caught up with the 
daily testimony. We have attempted to follow the testimony with 
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some care and there has been a daily digest of each day’s testimony 
placed on my desk, most of which I have gone over personally. 

As you have suggested, Mr. Chairman, my further appearance here 
today, together with my associates, Mr. Rothschild, Under Secretary 
for Transportation, and Mr. Ray, General Counsel for the Depart- 
ment of Commerce, and Mr. Smith, Director of Transportation, De- 
partment of Defense, is in response to your acknowledgment of our 
request for an opportunity, at the close of the hearings, to present 
additional material by way of clarification or in response to specific 
matters which have been brought to our attention since we presented 
the Department's views at the beginning of these hearings. We greatly 
a this ——— 

commend and thank the members of this committee for hearing, 
receiving, and studying the views of all persons and groups who have 
expressed an interest in the transportation recommendations made by 
the President’s Advisory Committee. 

I should like also to compliment those who have appeared before 
this committee for their well prepared and ably presented views. I 
believe the quality of these presentations was influenced by the com- 
mittee’s sincere desire to explore this matter thoroughly and ob- 
jectively. , 

We are confident that through the combined efforts of the Congress, 
the executive branch, the transportation industry and its customers, the 
shippers and the public at large, there will be developed a transporta- 
tion regulatory policy that is truly responsive to today’s national eco- 
nomic and security requirements. 

May I say parenthetically that my testimony today is in a sense a 
summary, not a complete summary of course, but a pulling together of 
certain comments with our responses, comments made by the various 
segments of the using public and the transportation industry. Ob- 
viously we disagree with some of the conclusions and we agree with 
others. We have changed our viewpoint in one or two instances, as it 
will develop during my testimony. 


AGREEMENT WITH GENERAL PRINCIPLES OF THE REPORT 


The great majority of those who have testified on H. R. 6141 and 
H. R. 6142 agree that some change in transportation regulatory policy 
is necessary. 

The National Industrial Traffic League, which is the largest national 
organization representing those directly and individually engaged in 
shipment and receipt of commodities, expresses its general agreement 
in these terms: 

If [the National Industrial Traffic League] is in general agreement with the 


theory and underlying philosophy of those recommendations and strongly supports 
them.’ 


The Association of American Railroads said: 


* * * the railroad industry endorses and supports, in general, with certain 
reservations * * * the purposes and objectives of the several recommendations 
of the Presidential Advisory Committee on Transport Policy and Organization as 
those recommendations are proposed to be implemented by the provisions of the 
identical bills, H. R. 6141 and H. R. 6142.’ 


1P. 1, statement of William H. Ott. 
2P, 2, statement of J. Carter Fort. 
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The Federation of Railway Progress, which organization represents 
individual and corporate members having an interest in the progress of 
American railroads, such as banks and other financial institutions, con- 
cerns selling their products to railroads, and companies dependent on 
railroads for transportation, said : 

We favor in principle the main recommendations of the so-called Cabinet Com- 
mittee report on transportation policy—and the proposed legislation now being 
considered by your committee of the Congress, designed to give effect to the rec- 
ommendations of the Cabinet Committee report.’ ; 

The Interstate Commerce Commission expresses itself as being in 
full accord with those recommendations of the Advisory Committee’s 
report concerning a strong system of common-carrier transportation. 

As a matter of fact, its letter of December 22, 1955, recommends 
additional ways which it believes possible to strengthen the industry. 
The Interstate Commerce Commission, however, voices reservation 
with respect to those recommendations which would amend the Inter- 
state Commerce Act so as to provide for increased reliance on competi- 
tion in ratemaking. 

At the same time, the Commission details at some length the in- 
creasingly important part that competition is playing in the making 
of common-carrier rates. This detailed statement was summarize 
by the Commission in saying: 

Greater emphasis must now be placed upon cost and competitive consider- 


ations. * 
The Commission goes on to say, however, that the full effect of cost 


and competitive considerations upon ratemaking today can be secured 
without changes in the present laws, 

These expressions are gratifying, for they show an awareness of a 
need for changes in regulatory policy and their general tenor con- 
stitutes substantial endorsement of the major policy principles rec- 
ommended to the President by the Advisory Committee. 

Even carriers who oppose the Cabinet Committee’s recommenda- 
tions in their entirety admit to the existence of problems within the 
regulatory area. The American Waterways Operators, Inc., in their 
statement discussing present problems in the field of regulation stated : 

While generally satisfied with the present law, there is widespread dissatis- 
faction within the industry over its administration.® 

The American Trucking Association in the September hearings 
testified that: 


Many of our conferences in the ATA, for differing reasons, believe that the 
law governing private contract, and exempt commodities should be changed 


(p. 160, September hearings). 

Again alluding to these problems, in the recent hearings the ATA 
stated that: 

We do not feel that this is the occasion to deal with these issues.° 

Implicit in these statements is a clear recognition of a need for 
changes in regulatory policy. vid 

Despite kis cubetontial agreement on the basic issues, the hearings 
have disclosed certain differences of opinion on how these concepis 
might be translated into law. 


2 P, 2, statement of James G. Lyne. 

«P. 5, ICC statement, December 22, 1955. 
5 P, 31, statement of Chester C. Thompson. 
¢Pp. 3, statement of James F. Pinkney. 
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Nearly all of the specific amendments have had some support from 
individuals interests. But, as we anticipated, such support in some in- 
stances has been conditioned on amendatory language. Others, while 
supporting specific amendments in principle, have expressed the view 
that the change could be accomplished either through amendments or 
through changes in present administrative policy. 

As | indicated in my previous testimony, the Advisory Committee 
has no pride of authorship. We stand ready to assist the committee 
and its staff in any way it deems appropriate in working out language 
that will bring about the desired results. 

Needless to say, the Advisory Committee and the Department, too, 
have gained greater knowledge and insight into the issues here in- 
volved from its analysis of the various viewpoints expressed during 
the hearings. We remain convinced that the proposals are basically 


sound. 
RELIANCE ON COMPETITION 


Squarely presented for consideration by this committee is the issue 
to what extent should we rely on competitive forces in transportation ? 

The Advisory Committee believes that the widespread competition 
that exists in the transportation industry today, properly harnessed 
to avoid unjust discriminations and unreasonable extremes, can be 
made to work for better and more efficient transportation for the con- 
suming public. 

Economie necessity, with appropriate safeguards for the public, we 
feel will better serve to spur progress in transportation and to allocate 
traffic among carriers in accordance with true capabilities. To ac- 
complish this objective we propose : 

(1) A revised declaration of transportation policy which empha- 
sizes that carriers shall have greater freedom for competitive pricing, 
reduces economic regulation to the minimum consistent with public 
interest, and eliminates from the present declaration of policy lan- 
guage which has been construed to offset the benefits of price compe- 
tition to the public, and : 

(2) Revisions in substantive ratemaking provisions of the act to 
assure relatively greater freedom for carriers to fix competitive rates. 

The ICC characterized the recommended regulatory concept in these 
words: 

The key to the whole thing, in our opinion, is the elimination of the words 
“unfair and destructive practices” from the present declaration of policy.’ 


The Interstate Commerce Commission, in developing the reasons 
why the present concept should not be changed, stated that its obliga- 
tion is to insure: 


* * * that competition does not get to the point where it destroys the ability 
of the carrier to stay in business and improve and innovate and that is the danger 


line.® 

For example, in reference to the Motor Carrier Act of 1935, it was 
explained that the objective was not entirely to benefit the carriers as 
such: 

If a carrier benefits from the stability which regulation offers; if the other 
competition is foreclosed out; it is not because you want to benefit them par- 


7 Transcript, p. 260, Chairman Arpaia. 
8 Transcript, p. 275, Chairman Arpaia. 
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ticularly ; it is because the public depends upon reliable, continuing transporta- 
tion services, and cannot allow it to break down.’ 

You will recall that in my statement on April 24 I discussed this 
matter of the ratemaking processes of the carriers and made the fol- 
lowing observation : 

In the channels of commerce we exercise vigilance under antitrust laws to 
prevent combinations which throttle competition. But in transportation, instead 
of using competition to spur the carriers to greater efficiency, we impose rate- 
making restraints that inhibit the carriers from demonstrating true cost and 
service capibilities and to a large extent substitute Government fiat for free 
market judgment.” 

It was due to the existence of this state of affairs that I stated to you 
that the proposed change in basic policy was for: 

The public interest—the interest of all our citizens in the best kind of trans- 
port service our economy can provide at the least cost. 


I stated further in reply to your question that: 


The whole premise of our proposal is that if a given segment of the trans- 
portation industry can offer a better rate, the shipper and the general public 
are entitled to the service that is provided by that better rate.” 


DECLARATION OF TRANSPORTATION POLICY 


Agreeing that the proposed emphasis of the report was the referred- 
to changes in the declaration of policy, the chairman of the Federa- 
tion for Railway Progress stated why it is necessary in the public 
interest to adopt the new concept : 


If carriers of any kind can afford to offer a lower price for their services than 
a competing type of transportation can make—then the carrier that can offer the 
public that kind of a bargain ought to be permitted to do so. Otherwise the 
publie is going to have to pay more for its transportation service than there is 
any good reason for its paying. If the trucks are not going to be able to compete 
with the railroads when truck costs are lower than railroads’ cost—and vice 
versa—then where is the incentive for either the railroads or the truck operators 
to try to improve their efficiency and decrease their costs? If some form of 
transportation is to be protected by the regulators not allowing its competitors 
to underprice it, then the transportation industry is bound to become stagnant.” 


The carrier industries generally have expressed opposition to 
amendment of the declaration of national transportation policy. 
Motor and water carriers object strenuously to elimination of the 
phraseology referring to “inherent advantages” and “destructive 
competition.” 

The water-carrier industry, which at present is 90 percent exempt 
from regulation, apparently believes that the present national trans- 
portation policy declaselion is its primary safeguard against railroad 
competition, for they state: 

After careful study of the pending legislation, it is our opinion that the rail- 
roads seek the right to destroy barge competition by destroying the present 
national transportation policy safeguards which directly preserve the inherent 


advantages of the various modes of transportation by prohibiting unfair and 
destructive competitive practices.“ 


® Transcript, p. 278. Chairman Arpaia. 

10 P. 4, statement, Secretary Weeks. 

uP, 3, statement, Secretary Weeks. 

12 Transcript, p. 163, Secretary Weeks. 

3P, 2, statement of James G. Lyne. 

144 Pp. 8-9, statement of Chester C. Thompson. 
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They go on to say that: 


It is not in the interest of the barge and towing vessel industry to solve * * * 
{the railroad problem] by destroying parts of * * * [the waterway] industry.“ 

The American Trucking Associations also expressed a fear that 
changes in the national transportation policy would damage their com- 
petitive opportunities. In their testimony they stated: 

The deletion of the provisions condemning unfair or destructive practices and 
the provisions charging the Commission to promote sound conditions in trans- 
portation could set out great transportation systems and its regulation back to 
pre-1920 days.” 

Much of their testimony was devoted to defending the Commission’s 
interpretation of the present national transportation policy, par- 
ticularly the doctrine that rates be no lower than necessary to meet 
demonstrated competition. 

The railroads apparently limit their endorsement of the concept of 
greater ratemaking freedom to the regulation of intermode compe- 
tition. 

The Association of American Railroads, in their detailed presenta- 
tion, stated : 

Increased reliance upon competitive forces in ratemaking constitutes the 
cornerstone of a modernized regulatory program. It is one which railroads 
emphatically endorse.” 


But later on they stated that: 


It is the position of the railroads that a change in the national transportation 
policy is not necessary to achieve the basic proposal of the Cabinet Committee.” 


With respect to freedom of competition between individual rail- 
roads, the AAR, in reply to a specific question by the committee, 
stated : 


So far as competition between the railroads is concerned, that we ought to 
continue to have the ICC control over minimum rates such as was given to it 
back in the 1920's.” 


The American Short Line Railroad Association supported the posi- 
tion of the AAR with this observation : 


Recent decisions appear to recognize the desirability of permitting one form 
of transportation to meet the competition of other forms * * *. Despite this 
progress, it is my belief that there may be more assurance of the continuation 
of these constructive practices by the regulatory body through legislation ex- 
pressing congressional policy with respect to freedom of competition among the 
various forms of transportation * * ** [Emphasis added.] 


In contrast, shippers a. have supported revised statement of 
policy. The National Industrial Traffic League: 


* * * strongly supports the essentials of this first objective, a greater degree 
of freedom to the management of individual carriers, less detailed control and 
regulation by Government agency, and a greater reliance upon competitive 
forces, particularly in ratemaking, as providing adequate protection of the 
public interest.” 


The strong feeling that the league has in this matter is borne out 
in their recommendations that the national declaration of policy could 


PP, 2, statement of James F. aun. 
1¢ Pp. 4, statement of Jervis Langdon, Jr. 
17 Pp, 24, statement of Jervis Langdon, Jr. 
18 grnncentet, p. 715, Jervis Langdon, Jr. 
2 Pp. 3 and 4, statement of J. M. Hood. 
” Pp, 2, statement of William H. Ott. 
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be considered merely as a guideline to the Commission and that it 
should specifically state that it is not to be considered substantive 
law. 

A fair interpretation of the league’s position would seem to be that 
the inherent advantages of the several modes of transportation are 
not being preserved under the present ratemaking provisions as in- 
terpreted under the present declaration of policy. ‘Chey state: 

In recent years, however, there has developed a line of Commission decisions 
dealing primarily with interagency competition, in which the Commission related 
the rates of one mode of transportation to the rates of another mode by requiring 
rate equality, or by fixing a particular rate differential ; this, despite the section 
3 prohibition against consideration of discriminations or prejudice to traffic of 
any other carrier. The inevitable result is the allocation of a particular traffic 
by the Commission among the transportation agencies on what the Commission 
may consider an equitable basis, the so-called fair share theory. Such allocation, 
in fact, results whether or not the Commission has made any specific prior 
determination of what the fair shares may be. This method of rate control 
effectively denies to the public the inherent advantages of each of the transpor- 
tation agencies * * *.” 

May I say at this point that some 10 years ago, air transport was 
not the great factor it is today in the transportation of persons. Today 
it is a very substantial and a growing factor, having very vital effect, 
particularly on the railroad transportation of passengers. 

I think that if the fair-share theory had been applied to the develop- 
ing air traffic business rather than the separate regulatory setup under 
which it has operated—if the fair-share theory that is present in the 
ground transportation, water transportation, had been applied, I do 
not think we would have seen the very substantial and continuing 
developments in air transport that we have seen with all of its benefits 
for the people of the country. 

A traffic manager of a large conreny which ships carbon black 
throughout the United States by all forms of transportation made 
this observation about the Commission’s interpretation of the national 
transportation policy. 'The Commission, he said— 

* * * often prescribes exact rates or denies adjustments on rates for the sole 
purpose of protecting one type of transportation against the competition of 


another without regard to the compensatory nature of the rate, the operating 
cost of the carriers involved, or the economic loss to the public.” 


He states further: 


Unquestionably, the regulation here under discussion, as administered by the 
Commission, restricts the free expression of these unique advantages by our 
various transportation agencies, retards development to their full potential, and 
denies the public benefits and economies present in these inherent advantages. 
All of these malfunctions, I would like to point out, are reflected in the prices 
the consumer must pay for his goods and the development of a sound and adequate 
national transportation system.” 


The representative of the National Coal Association stated that 
extreme care should be exercised to insure that all statements in the 
declaration of policy are in complete harmony and in no way in conflict 
with the more definite provisions contained in the act. He made the 
observation that the Commission frequently bases decisions solely 
on elements of the national transportation policy. 


2 P, 2. statement of William H. Ott. 
22 Pp. 2 and 3, statement, W. C. T. Utley, Sid Richardson Carbon Co. 
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The coal industry’s approval of the three “shall nots” is evidence in 
support of the concept that carriers shall not be precluded from ex- 

ressing their true cost and service characteristics in rates through 
interpretation of a national transportation policy. 

The objection of the Department of Commerce and the Advisory 
Committee to the present policy is based on the fact that its interpreta- 
tion has resulted in the public having something less than the maxi- 
mum economy and qnenny in transportation to which it is entitled. 

The protective restraints have tended to inhibit carriers from trans- 
lating true cost and service characteristics into beneficial rates for the 
public and have impeded progress in technological and managerial 
efficiency. 

The apparent desire of carriers to stay sheltered from the rigors of 
competition is in itself an unhealthy sign. In one sense, competition 
is always injurious and to some extent destructive to the unsuccessful 
competitor. But such injury and destruction is in the nature of 
pruning which would leave the transportation system as a whole intact 
and in greater strength. Stability in transportation achieved in the 
name oF public interest but at the cost of wasted resources offers little 
satisfaction to the publis over the long pull. 

If we adopt the proposition that competition within reasonable 
bounds may be relied. upon to effect greater utilization of transporta- 
tion resources, it would be inconsistent to retain language in the 

olicy stating that competition shall not be destructive, or that in- 
fomua advantages shall be preserved. 

It is just such language which has been relied upon to protect car- 
riers from price competition, and restrain carriers from quoting what 


the regulators have called “competitively unnecessary rates.” 
May [ at this point sreneate that in the industrial field competition 


is the reg eee of our whole system in our economy in this 
country. We could not possibly get along without competition. 

I think the statement is equally true that competition under the wise 
restraints that we advocate is equally essential in the transportation 
field. 

THE RULE OF RATEMAKING 


Another instrument used to further the unsound regulatory doctrine 
that rates should be no lower than necessary to meet competition and 
should avoid so-called destructive competition, is the rule of rate- 
making in section 15a of the Interstate Commerce Act. The Advisory 
Committee amendments would specifically prohibit the Commission 
from considering: 


(1) The effect of proposed rates on the traffic of another mode ot 
transportation ; 

(2) The relation of such rates to the rates of another mode of 
transportation ; and 

(3) Whether proposed rates are no lower than necessary to meet 
competition in passing on minimum reasonable rates. 


These prohibits are generally known as the three “shall nots.” The 
effect which each has on increased reliance on competitive rate making 
is as follows: 

1. If the Commission considers the effect of a proposed reduction in 
rates on the traffic of another carrier, it must necessarily ignore or 
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set aside the public interest in the movement of traffic by the form of 

-arrier best adapted to its movement. Such an effect is clearly pro- 
duced today in a great number of cases because, under the present 
law, it takes such factors into account. 

A vested interest in existing distributions of traffic is the obvious 
result of such a consideration. Is it in the public interest to assume 
that the particular distribution of traffic at the time of a given ICC 
proceeding is the best one? 

2. Similarly, the Commission now disallows many proposed rates 
when there is involved the disturbance of existing rates of other 
carriers. Frequently proposed rates are disallowed under the guise of 
preserving a “rate structure.” The effect of such a policy is to ignore 
the economic characteristics of the carrier proposing them. 

The public interest cannot be served by denying it the economies of 
less costly forms of transportation in order to preserve the levels 
of charges maintained by another. This policy has the further effect 
of freezing various levels of rates on the b yasis of past considerations 
which may have brought about present rate relationships. 

It is our belief that rate policy should take into account changes and 
innovations in transport industries. 

3. Closely related to the foregoing is the third of the three “shall 
nots,” the fixing of rates by reference to their effect on competing 

carriers. According to this policy, rates should be “no lower than 
necessary to meet competition.” Such a policy has the effect of setting 
rates on the basis of the high-cost mode of transportation. 

Other modes with lower costs must maintain rates at a level which 
will either be on a parity with the high-cost mode or which will be 
differentially lower only to the extent necessary to offset certain service 
disabilities. Frequently, however, a lower cost form of carriage may 
quote compensatory rates so low as to take all or a substantial part 
of the traffic away from the high-cost mode. 

The Commission has tended to disallow such rates on the ground 
that they are lower “than necessary to meet competition,” or that they 
deny to the high-cost carrier “a fair opportunity to compete for the 
traffic.” Again the application of the rule of “competitive necessity” 
has the effect of denying the public the full benefits of lower cost 
carriers. 

Increased reliance on competitive factors in ratemaking cannot be 
effected without repeal of such requirements. When the present rule 
of ratemaking is used in conjunction with the present declaration of 
policy, the role of competition in ratemaking is further restricted. 

Water carriers, under the Dennison Act, section 305 (ce) are not 
subject to this rule and are expressly given the right to quote their own 
best prices. The Presidential Advisory Committee believes this right 
should be extended to all carriers. 

The language of the present rule of ratemaking, which requires the 
Commission to gage the effect of a proposed rate on the movement 
of traffic by the carrier concerned, gives to the Commission the very 
heart’s core of managerial responsibility ; that is, the responsibility 
to determine what prices will attract the traffic and make a profit. 

Insofar as carriers in these proceedings have failed to endorse the 
lifting of these paternalistic restraints, we trust this is not a sign that 
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some management may not be ready or willing to assume the burden of 
increased managerial responsibility. 

As we have pointed out to this committee on previous occasions, 
this combination of legal restraints has a crushing effect on carrier 
management of pricing. As we then noted, price policy is the most 
basic prerogative of management in a private enterprise economy. 
Yet we find the spokesmen of large segments of the transportation 
industry in agreement that price policy in the common carrier field 
should be determined through an administrative process rather than 
in the competitive market. 

The effect of the present rule of ratemaking is usually most apparent 
in the case of intermode transportation, for example, between rail and 
motor carriers. Its application, however, is not confined to competi- 
tion between modes. It extends to competition among carriers in the 
same mode of transport. In a like manner the three “shall nots” will 
also apply to intramode transportation. 

Representatitons were made to this committee that the adoption of 
the recommendations for increased reliance on competitive forces in 
ratemaking would be tantamount to authorizing the common carriers 
to engage in a life and death struggle for available traffic in which 
only the mighty would survive. 

In the words of the ATA spokesman : 

Actually, competitive ratemaking is the complete antithesis of both free enter- 
prise and dynamic competition. With carriers freed of all restraint and com- 
peting for traffic upon the basis of cut rates, the conditions, essential free enter- 
prise and dynamic competition will cease to exist, being supplanted by a monopoly 
by the carriers having the greatest economic strength.” 

The water carrier industry, whose tonnage is 90 percent exempted 
from regulation, has stated : 

Freedom to exercise unrestrained competition between the various modes of 
transportation gives a license to the railroads, as the dominant all-pervasive 
mode of transportation, to destroy their competition as they see fit to do so.™ 

May I say here that if there is any suggestion in any of these pro- 
posals of the Transport Advisory Committee that would enable one 
segment of transportation to drive another out of business, it should be 
changed. I say categorically that in my judgment there is room for 
every segment of transportation in this country, and there is plenty of 
room for them all to prosper and to do well. 

These recommendations will not change that situation, I am sure. 

It should be recalled in this connection that part IIT of the Inter- 
state Commerce Act contains preferential provisions in section 305 (c) 
that declare that rates of water common carriers subject to rate regula- 
tion which are below those of rail carriers shall not be deemed to consti- 
tute unfair or destructive competitive practices. 

But here may I again suggest what seems to me to be utter conflict 
and confusion of transportation policy. In the case of water trans- 
portation, for example, you have under section 305 the provision that 
differences in rates, et cetera, shall not be deemed to constitute unfair 
or destructive competitive practice within the meaning of any pro- 
vision of the act. In other words, in the case of water, vis-a-vis rail- 
road transportation, you have this distinct reservation that whatever 


2% P. 15, statement, John R. Ta. 
*% P. 29, statement of Chester C. Thompson. 
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rates are set by water common carriers shall not be considered to be an 
unfair or destructive competitive act irrespective of their level. 

Then in the case of rail versus truck competition, you have the state- 
ment made earlier in these hearings by the Interstate Commerce Com- 
mission : 

No justification appears for the establishment of levels of rates lower than 
total expenses to shippers incurred in the transportation over competitive 
routes.” 

I would point out that in water vis-a-vis railroad transportation, 
there is one concept of competitive relationships and in rail vis-a-vis 
truck transportation, there is distinctly another. The conflict and 
confusion of policy is obvious. 

Certainly, the ipuatieneh does not condone so-called cutthroat 
competition, such as rates below cost, and has preserved sufficient au- 
thority for the regulators to continue to prevent such illegal practices. 

We believe, also, that inherent advantages of each mode of trans- 
portation should be preserved, but that emphasis upon a reasonably 
controlled competition rather than Government fiat will better direct 
the full energies of the carriers into service areas for which they are 
most economically suited. 

Perhaps the most basic tenet of our economy is the ability of the 
market place to make maximum use of resources through its response 
to both price and service appeal. Under sound policy the efficient, not 
the mighty, survive. 


CHANGES IN THE COMPETITIVE SITUATION 


Dire predictions on the part of certain motor and water carriers 
overlook the developments in transportation during the past 25 years. 
Truck service, in particular, has grown into a pervasive instrument 
of competition.”° 

The ATA spokesman mentioned that 50,000 communities are de- 
pendent upon truck service alone for freight service.” 

Surely this is a tremendous backlog of traffic free from all rail 
competition. The cost and service advantage of truck transportation 
on shorter hauls gives them another vast area of freedom from effective 
rail incursion. 

It is our belief also that motor carriers will also hold their own in 
direct point-to-point competition as they have done in the past. Motor 
carriers have distinctive advantages in their ability to move in small 
lots directly from door to door individual units of traffic without tying 
into larger units of road movement such as the train or barge do. 

As we pointed out in our previous testimony, it is a documented fact 
that regulated motor carriers now equal railroads in the revenues ob- 
tained from the carriage of their main source of traflic, namely, man- 
ufactured goods. This condition of motor carrier equality in manu- 
facturers’ traffic has come about only in the past 10 years. 

We also documented our belief that the shipping public spends more 
for intercity motor carriage as a whole than for railroad service. 

The motor-carrier spokesmen make much of the fact that their car- 
riers are essentially small businesses, without great capital reserves. 


* Pp. 15, statement of John R. Turney. 
% Pp, 23, statement of John R. Turney. 
2 P, 28, statement of John R. Turney. 
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This fact shows how pervasive is the competition offered by motor car- 
riers and the ease of the entry into the business, either on a regulated 
or unregulated basis. 

The small size of the average firm, their great number in all geo- 
graphic areas, and the inherent flexibility of their service capacities 
make motor carriers extremely adaptable to all competitive situations. 
Likewise, these characteristics make it unthinkable that motortruck 
operations could be eliminated from any part of the country. 

I lived through the 1929 to 1932 era, running or helping to run two 
small businesses. In those days we had to watch every corner to stay 
afloat. I came out. of that experience convinced that small business 
can turn faster under adverse or other conditions than can a large 
business. I am sure the fact, as brought out, that carriers in the 
motor field are essentially small businesses would enable them to 
adjust readily to circumstances and to direct their energies to profit- 
able pursuits. At least that has been my own personal experience in 
the business field. 

Motor-carrier equipment is readily shifted from one area to another, 
and from one carrier to another. The great capacity of truck man- 
ufacturers makes possible a quick expansion of truck fleets when total 
demand increases. Motor-carrier services that become unprofitable 
can readily find markets for use of their vehicles so long as general 
economic conditions remain prosperous and in view of the great service 
areas where motor carriage has a monopoly of service. 

In other words, the relatively low capital requirements for motor 
carriers constitute one of the principal competitive advantages of 
that mode. Capital investment at any one time need never be greater 
than apparent traffic volume, and lease arrangements freely used by 
many motor carriers increase this flexibility without requiring a con- 
current increase in capital structure. 

We also stressed in our previous testimony the beneficial effects 
of public improvements in the growth of competitive potential. We 
cited as a prime example of this the growth of inland waterway trans- 
port following the improvement of inland river courses by the Corps 
of Engineers. 

A spokesman for certain waterway operators further documented 
this contention of ours that inland waterway transportation was a 
technically efficient industry with a growing capacity of modern ves- 
sels and terminal facilities. 

Are we to believe that industrial and carrier interests would aban- 
don all these improvements on account of the modest changes pro- 
posed in this legislation ? 

Both water and motor carriers have claimed that a reversion to the 
conditions preceding the passage of the Interstate Commerce Act 
will ensue if this legislation is passed. 

In that almost legendary era we had no highway system worthy 
of the name, the gasoline engine had hardly been invented, and the 
romantic steamboat was still trying to navigate our unimproved 
rivers. 

Can we believe that the technological accomplishments of the last 
century hang on so thin a thread as the provisions of the Interstate 
Commerce Act we are trying to amend ? 
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SERVICE COMPETITION AND PRICE COMPETITION 


The motor-carrier industry has suggested that contrary to expe- 
rience generally, competition in the transportation industry during 
the past 50 years has been confined generally to service competition 
rather than price competition and that: 

We have relied as a Nation upon service competition in transportation as the 
best means of insuring technical advances, innovations, and service improvement.” 

Now, a commonsense look at this transportation picture shows that 
the various forms of transportation have different service character- 
istics, some being able to render better service than others. Should 
transport agencies offering inferior service be forever precluded from 
certain kinds of traffic by the necessity of maintaining price parity 
with superior service agencies? 

The answer is obvious. Service competition cannot exist in a 
vacuum, it must be accompanied with price competition. 

Service and costs are alieubately inseparable. The shipper who is 
buying transportation obviously tempers his cost considerations by 
the service considerations and vice versa. The two are inseparable 
and whatever is done by way of furtherance of these recommendations 
could not possibly separate cost conditions from service conditions. 

The important factor to bear in mind in this discussion of rate and 
service competition is that the transportation policy and ratemaking 
authority should be so constructed that the public derives the benefit 
of both cost and service advantages of the various modes. 

It is indeed a curious situation that a spokesman for elements of 
the motor-carrier industry, which in many respects holds service ad- 
vantages over other modes of transportation, seeks to maintain the 
status quo in transportation regulation by emphasizing the necessity 
of maintaining rate parity irrespective of cost characteristics; while 
segments of the water industry, which in many respects offers services 
which are inferior to those offered by other modes, seek to maintain 
status quo in transportation regulation by emphasizing a wide dif- 
ferential in their rates based on their lower costs. In other words, 
each strives to retain a statutory advantage for its own situation. 


VALUE OF SERVICE AND COST OF SERVICE 


Considerable opposition to the proposed concept of greater com- 
petitive freedom in ratemaking has been expressed on the alleged 
ground that value of service in ratemaking would be replaced by cost 
of service. 

A spokesman of the ATA described the existence and importance of 
the value of service principle in the following words: 


* * * There is in effect today throughout the United States what is known as a 
“value of the service” rate adjustment. In essence, this means rates upon high 
valued products, such as manufactured products are relatively greater per ton, 
per car, per car-mile, or per ton-mile than the rate upon primary or raw prod- 
ucts, such as those of agriculture, animals, mines, and forest.” 

ad * * *~ * fad + 


The free movement of raw materials and.:manufacturers throughout the coun- 
try is the very foundation of our national economy as opposed to the insular 
economy of Europe today. Without it our cities and towns would have grown 


*Statement of John R. Turney. 
77 See p. 28, statement of John R. Turney. 
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up only along the rivers and seacoasts. Our inland cities and towns could never 
have existed. If there is to be a continued free movement of traffic, and par- 
ticularly of the lower valued commodities, this value of service structure must 
be maintained.” 


_ The ATA interpreted the effect of the proposed bills in the follow- 
ing words: 
The implicit, if not avowed, purpose of the bills and the report of the advisory 


committee is to bring about a rate adjustment based entirely upon the cost of 
service. 


I again say that this is just impossible; that no shipper will buy 
entirely on the basis of cost of considerations. Value of the service 
must be a part of the considerations which he gives to any particular 
shipment. 

This point was further emphasized by another spokesman of the 
ATA in response to a direct question by the chairman of the sub- 
committee, revealing the following colloquy : 


Mr. Harris. * * * DoI understand * * * it is necessary to continue a policy 
and ratemaking because of a policy position and because of the transportation 
system of this country which requires it; that under certain conditions, the 
shippers will have to pay a higher rate than otherwise would be required under 
our system in this country, in order to maintain these various modes of trans- 
portation in a sound, healthy condition. 

Mr. Prnkey. * * * The problem goes to the theory of ratemaking that was 
developed in the early days of the railroads, which has become the heart of our 
transportation economy in this country, imposing upon the manufactured type 
product a higher rate than that which is imposed upon the product of the mine, 
and of the farm, and the field, products of livestock, and things of that sort. 

* * * If you let competition run rampant, then you are going to destroy this 
system of ratemaking that we have in this country and have always had.” 


The assertions of the ATA unquestionably contend that as a result 


of the proposed changes in rate regulatory policy, cost would be 

substituted for value of service as a basis for ratemaking, and as a 

result of reducing rates on competitive traffic on such a basis traflic, 

particularly nenahinaeai traffic, would be forced to bear higher 
t 


rates. The-net result would be, according to these spokesmen, the 
end of free movement of traffic-in this country. 

Such contentions misgage the effect of the proposed ratemaking 
changes. 

Under the proposed legislation, the value of service principle would 
continue to be an important factor in ratemaking. 

No provident businessman knowingly would ever fix a price so low 
that it would take money out of his pocket, nor is he likely to price 
so high that customers would not do business with him. Within these 
bounds the businessman must select the price scale which, in his 
opinion, would maximize his profits, taking into consideration the 
capacity of his operation, and the volume of business response he ex- 
pects from the market. 

In making this decision, he is considering the market demand fac- 
tor, which in transportation is referred to as the value of service 
element. In reality, it is a form of discrimination, and although 
accepted as justifiable, it has the effect of requiring different customers 
to contribute to overhead and profit in varying proportion. The 


27See p. 28, statement of John R. Turney. 
% Transcript, pp. 1059-1060. 
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idea is that the service is more valuable to those who are willing and 
able to pay more for it. 

A carrier faced with the prospect of losing traffic or seeing a pos- 
sibility of developing new traffic sets about to evaluate the demand 
factors for the particular traffic movement. 

After careful consideration of his cost, his competition, the various 
loading incentives, and other service factors, he decides that a certain 
price with specified services will enable him to increase his profits. 
‘He is not likely to jeopardize his total traffic by an upward adjust- 
ment of rates applicable to other traffic, including noncompetitive 
traffic, merely for this reason. He has nothing to gain from robbing 
Peter to accommodate Paul. 

The value of service consideration, which led to the rate adjustment 
on this latter traffic, would still be operable and continue to affect his 
traffic position. Moreover, a carrier cannot consider individual com- 
petition relationships in a vacuum. He must give careful considera- 
tion to the fact that he competes with the different carriers and differ- 
ent modes of transportation for the carriage of various commodities. 
Any compensating upward change in rate would affect his participa- 
tion in particular movements. 

Increasing reliance on competitive forces in no way would preclude 
the use of value of service as an element in carrier ratemaking. In 
fact, the proposed amendments expand carriers’ latitude in this re- 
spect, and place more responsibility upon them for examining all 
market, considerations which might conceivably stimulate a profitable 
flow of traffic. This is a responsibility which we believe rightfully 
belongs to the carriers, and which the present policy vests too heavily 
with the regulator, 

Cost factors in ratemaking, of course, would also require more 
careful consideration under the proposed changes. Cost of service 
and value of service are complementary, not adversary factors in pric- 
ing. 

Only the most unimaginative businessman would conceive of basing 
his prices solely on cost critera. Assuming every price to be above 
out-of-pocket cost, he would lose potential profits on any service 
priced according to cost but lower than necessary in relation to the 
market. If he attempts to price all his services on the basis of aver- 
age unit cost, or costs which reflect uniform distribution of overhead 
and profits, he may lose certain business because the price is too 
high. 

_ Under the competitive spur of the new policy, carriers would be 
induced not only to measure their costs closely but also to lower them 
wherever and whenever possible. p 

It is true that the revised policy declaration and repeal of the rule of 
ratemaking relieves the Commission of certain responsibilities for 
substituting its judgment for that of carrier management. It is not 
true that it destroys value of service in rate adjustment. Restoring 
this responsibility in carriers is likely to lend more emphasis to both 
cost and demand factors than is possible now in litigated proceedings 
before the Commission. 

_ It was argued during the hearings that the carriers’ pricing activi- 
ties should continue under the present close regulatory surveillance to 
prevent carriers from wasting their revenues. 
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Presumably, the fear is that carriers are not sufficiently competent 
to appraise demand factors, or that they may become the easy mark of 
a greedy public. 

We agree that carriers should be restrained from offering services 
at rates that are liable to result in loss, and for that reason have re- 
tained the Commission’s power to fix minimum reasonable rates. 

We cannot agree, however, that carriers are foolish enough to waste 
revenues on rates which are unnecessary from the competitive stand- 
point. The fellow whose dollars are on the line can usually be relied 
upon to scrutinize prospective profits with a great deal of care. Profit 
seekers do not leave money lying on the table. 

The public is not so unreasonable as to expect carriers to provide 
service at a loss. Most people do not expect luxury items at bargain 
basement prices but would resist paying luxury prices in a bargain 
basement. It is an anomalous transportation policy that gets sup- 
port on the basis that it shields carriers from the public. 

To the contrary, the proposed amendment seeks to shield the public 
from carrier indifference. Unless carriers are truly responsive to pub- 
lic needs, and endeavor to fulfill these needs through technological and 
managerial efficiency, we can never attain the full use of the resources 


so expended. 
MAXIMUM OR MINIMUM RATES 


Some confusion has arisen during these hearings in connection with 
consideration of maximum and minimum rates due in part to the 
fact that they have generally been considered together, whereas they 
arise in separate proceedings in the vast majority of actual cases 
before the Interstate Commerce Commission. 

All carrier rates are exact rates. If a rate is attacked as being too 
low, the case is a minimum rate case. Ifa rate it attacked as being too 
high, then the Commission’s maximum rate powers come into play. 

For this reason we now present a separate consideration of each 
subject, which is in addition to the memorandum we submitted at the 
September hearings appearing at page 50 under the title, “Memo- 
randum on Changes in Minimum-Maximum Rate Controls Proposed 
by the Presidential Advisory Committee.on Transport Policy and 
Organization.” 

MINIMUM RATES 


_ The basic objection to the concept of minimum rates as proposed 
in this legislation was contained in the statement of the Interstate 
Commerce Commission. 


Although a reasonable minimum rate is not defined in this bill, the Advisory 
Committee report suggests that rates are unreasonably low only if they are not 
compensatory ; that is when they fail to cover the “direct ascertainable cost of 
producing the service to which the rates apply.” In our opinion, rates which 
cover only the direct ascertainable costs are in many instances below a rea- 
sonable minimum level.” 


A spokesman for the trucking industry stated the same thought in 
the following words: 


A great difficulty with the proposed revisions is that they cast aside standards 
for the determination of lawful and reasonable rates which have been developed 
by the Congress. by the courts, and by the Commission, over the years, and 
embark on the uncharted sea of vagueness. The standard of “direct ascertain- 


#” Pp. 5, statement, April 25, 1956, Chairman Arpaia. 
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able costs” is one which, so far as I know, has never been authoritatively 
defined.” 

It should be noted that the language “direct ascertainable cost” has 

ont been incorporated in the proposed legislation, but instead, para- 
graph (1) of proposed section 15, page 9 of the bill (lines 10-11) 
leaves this question for determination by the Commission “as in its 
judgment may be necessary.” 
' It was considered by the Department of Commerce in drafting 
this legislation that the actual determinations of reasonable minimum 
rates should be left to the judgment of an expert commission which 
has, or has the powers to obtain, the facts which may be necessary 
to make such a determination, rather than to spell out the standards 
arbitrarily in the statutes. 

The Commission so acting would be under an instruction from the 
Congress to the effect that competition could be utilized to bring about 
technological progress. Thus the provisions of the bill do not require 
that the Commission be guided only by cost or any standard of cost 
in determining a reasonable minimum. 

Clearly the Commission will continue to have every power it now has 
to condemn a rate if it finds that such rate is below a reasonable mini- 
mum rate. Quite properly, however, its power to condemn a rate as 
too low could not be based merely on the fact that it was lower than 
necessary to meet the competition of another carrier. 

In connection with these minimum rate powers of the Commission, 
it has been contended during the hearings that carriers are inclined 
to depend upon the Commission to protect them from the efforts of 
certain shippers who seek special rates, 

For example, the Interstate Commerce Commission, itself, said: 

Experience has shown that many unjustifiable rates are proposed because 
carriers succumb to shipper pressure. After publishing these rates, the carriers 
frequently make feeble efforts to defend them.” 

The practice on the part of some carriers, whereby they seek to gain 
favor by filing a reduced rate and then relying upon suspension by 
the Commission to relieve them from the obligation of observing such 
a rate will obviously be curtailed, if not eliminated entirely. 

Carriers may be expected to act with more caution in making a 
change in their rates in realization of the fact that such rates will 
—- effective unless they border close to the minimum reasonable 
evel. 


MAXIMUM RATES 


The. proposed legislation would not change substantially the Com- 
mission’s present authority with respect to the fixing of maximum 
rates. An important additional limitation upon the Commission in fix- 
ing maximum rates is the provision which states that the Commission 
may not require charges to be reduced below the full cost of perform- 
ing the services. This protection is consistent with the basic doctrine 
of the Advisory Committee report that carriers should have maximum 
freedom in the fixing of rates and that their evaluation of the market 
not be unduly interfered with by the Government. 


%° P. 7, statement of John R. Turney. 
1 P, 23, ICC statement, December 22, 1955. 
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Obviously the greatest interest in changes affecting the maximum 
ratemaking authority of the Commission would be with shippers or 
users of the transportation services. 

A representative of the National Industrial Traffic League stated in 
his testimony : 

Limitation of the Commission’s rate power to maximum and minimum seems 
an essential part of the overall Cabinet report program of more freedom to 
carrier management and wider scope to competitive forces.” 

While in general agreement with the theory and malar phi- 
losophy of the legislation, that organization would continue the obliga- 
tion on the Commission to consider, as under the present rule of rate- 
making, the effect of the proposed rate on the movement of traffic and 
the need for revenue on the part of the carrier. 


However, as we have previously pointed out, to continue this obliga- 
tion on the part of the Interstate Commerce Commission would be en- 
tirely inconsistent with the objective of the transport policy to assure 
common carriers freedom from undue interference in the pricing of 
their services in accordance with their cost and service characteristics, 

Presumably, there is a fear on the part of some shippers that com- 
petitive traffic may be required to bear unreasonably high or excessive 
charges. However, we do not feel that there is much substance to this 
belief, and in any event, this objection can be met by eliminating the 
phrase “on traffic which is noncompetitive,’ which concludes para- 
graph 2 of the proposed section 15 (a). 

It must be borne in mind that the entire idea is predicated on the 
existence of pervasive competition in transportation services. Under 
such conditions, the user of transportation will be well protected 
against the imposition of excessive or unreasonable charges after the 
competitive forces are freed so that they may operate more effectively. 

With this freedom, the greatest concern of the user will be that the 
competitive forces are not applied with unjust discrimination, undue 
preference or advantage, or undue prejudice. 

The proposed legislation carefully preserves all of these safeguards 
which have been in the act to regulate commerce since it was first 
enacted in 1887 and which, indeed, are the central features of our 
transportation regulatory policy. 

The principle objection to limiting the determination of maximum 
charges by the Commission to a figure not less than the full cost of 
performing the services has been made by the National Coal Associa- 
tion. Their objection is stated as follows: 

* * * the effect could be to well nigh remove the element of “value of service” 
of market demand as a consideration in ratemaking.” 

As discussed earlier, however, values of service will in our judg- 
ment continue to have an important part in the process of ratemaking 
Carriers are not likely to ignore value of service consideration and 
raise rates on low-valued bulk commodities to a point which will dis- 
courage the free movement of traffic. 

While, unitwise, low-valued commodities may not contribute as im- 
portantly to the overhead burden as the higher valued traffic, expe- 
rience has hown that certain carriers rely heavily upon this traffic, in 
the aggregate, to meet their overhead burdens. 


2 P. 8, statement of William H. Ott. 
# P, 13, statement of F. F. Estes. 
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SUSPENSION PROCEDURES 


The Department has carefully reexamined its position with respect 
to the suspension features of the transport bills. Briefly, we stated 
that suspension should be regarded and used as a special and unusual 
remedy in accordance with its historic purpose. 

We believe the present law and practice fail to so limit this remedy 
and permit its use as a dilatory competitive tactic. For these reasons, 
we recommended three simple tests for the screening of requests for 
suspension, a shorter suspension period, and a shift in the burden of 
proof if the protestant is also a carrier. 

With the exception of the last-mentioned burden of proof item, our 
reexamination confirms our original views. 

With respect to its authority under the present law, the Commis- 
sion has said: 

At present this power is broadly discretionary, exercised either upon com- 
plaint or upon its own initiative without complaint, at once, and if it (the 
CT so orders without answer or other formal pleading by the interested 
carrier. 

The American Trucking Association showed that in 1954 there were 
2,990 separate motor carrier tariffs protested. Of these, 1,774, or 59 
percent, were suspended. Only 148 of the protests for suspension were 
filed by shippers. All of the other protests were filed by the associa- 
tions representing the carriers, and 446 of these were filed | by the motor 
carrier associations against the tariffs of their own members or other 
motor carriers. 

To provide the committee with factual data as to how the present 
procedure operates, we have made an examination of the public files 
of the Commission relating to suspension cases which show the sub- 
stance of the orders issued during a 2-week period while these hearings 
were in progress, or from April 30 to May 11. 

During the 2-week period, suspension orders were issued in 48 
new motor-carrier cases which, with 1 exception, suspended proposed 
reductions in rates. During the same period there were 5 cases 
suspending rail forwarder tariffs, all but 1 of which involved 
reductions. 

These data show that in nearly every case the protest of the tariff 
and request for suspension was filed by one or more of the carrier rate- 
making associations, rather than by an individual carrier who might 
be injured by the new rate. Answers were filed by individual carriers, 
but if the protest was filed by an association for a competing carrier, 
it generally was answered by an association representing a carrier 
who proposed the rate. 

In other words, this sample would indicate that these suspension 
matters generally involve carrier ratemaking associations pitted 
against carrier ratemaking associations in an effort to prevent com- 
petitive pricing. 

As a result, the freedom of the individual carrier under section 5a 
(Reed-Bulwinkle) is severely limited if not destroyed, and the 
shipper’s right to a fair competitive price is impaired if not nullified. 

Under the broad discretionary power which the Commission now 
has, whenever a carrier association files a protest against a tariff, 


% P, 20, ICC statement of December 22, 1955. 
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and shows that the carrier filing the tariff proposes a lower rate than 
is being maintained by other carriers, the Commission can and fre- 
quently does suspend the operation of the new rate, at the behest of 
the association, until the carrier filing it proves that it is competitively 
necessary. 

In answer to a question by Chairman Harris, the Commission 
explained : 

The burden of proving that that rate is lawful is on the proponent of the 
rate * * * the other party might say “this is competitively unnecessary” * * * 
the ultimate burden is on the proponent of the rate.” 

The Commission appears to justify this on the ground that its acts 
to protect the public interest under the present policy because of the 
obligation which it has with respect to carrier competition : 

That competition does not get to the point where it destroys the ability of 
the carrier to stay in business and improve and innovate, and that is the danger 
line. 

Under the new policy and ratemaking provisions of the new sec- 
tion 15 (a) this “competitive necessity” consideration, for example, 
would be excluded and would not constitute an adequate showing of 
probable cause for suspension. 

The Commission has opposed the proposed tests or screening re- 
quirements and said: 

The assumption seems to be that the question merely involves an issue of 
private interest as between the publishing carrier and some “complainant” who 
might be injured. Actually, in most instances involving suspension, there is a 
broad overlying issue of public interest.” 

We fail to see how the laying down of policy guidelines for the 
exercise of the suspension power can be said to be against the public 
interest. Every time a reduced rate is suspended, shippers are denied 
a lower rate, carrier management is denied the right to price its 
product, and litigation has commenced which will ultimately be de- 
cided by the Commission or the courts. 

Clearly it is in the public interest to have some rules to govern the 
type of cases in which this drastic injunctive remedy can be invoked. 

First, the protestant ought to be able to adduce on paper some facts 
showing the rate to be probably unlawful. It he is not able, then the 
public interest would seem to lie in the direction of letting the rate go 
into effect and relegating the protestant to some other and more con- 
ventional remedy. 

Second, the protestant ought to be able to show that he is an in- 
terested party, that is, one who will be “injured” in the legal sense if 
the rate is unlawful. 

It seems that the public interest is not served by permitting asso- 
ciations to invoke the remedy as a battleground for rate uniformity 
or otherwise. 

The ratemaking associations who are the principal parties filing 
protests and petitions for suspension are handts in a position to show 
that a reduced rate will in fact result in injury to them. They are 
simply the organization through which the carriers meet and decide 
as a group what they think the rates should be. 

% P, 298, transcript, Chairman Arpaia. 


%¢P. 275, transcript, Chairman Arpaia. 
* P, 21, ICC statement, December 22, 1955. 
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A carrier, on the other hand, who files a reduced or an increased 
rate has a lot at stake when he takes such action. 

Third, if, as all agree, the remedy of suspension should, in view 
of its severe impact on initiative and pricing, be an unusual and spe- 
cial remedy, then it should not be used if the protestant has an equally 
adequate conventional remedy, such as complaint and, in the case 
of shipper protests, reparations. 

These three elements comprises the screen recommended by the 
ee Committee in the public interest. Ample room remains 
within these restrictions for the exercise of an equitable conscientious 
judgment by the ICC. 

Effective screening thus provided should operate effectively to re- 
duce suspension litigation before the Commission to a minimum. 

With respect to the proposed reduction in time during which a rate 
_ be held under suspension from 7 to 3 months, the Commission 
said: 

* * * most of these rates go in. It is only in the situations where that rate 


is really destructive, not competitively necessary, that you then have an exami- 
nation of the entire situation to see what has been happening. 


Chairman Harris made the comment: 


* * * it has been brought to my attention and contended by some * * * 
that the Commission would go into the matter and would take so long to come 
to a conclusion on it that the shipment had already been concluded and, even 
though they won out in the end, it was all fruitless.” 

Contrary to the situation now where such litigation consumes a 
major portion of the Commission’s time, it is expected that suspen- 
sion matters may be terminated within the 3 months’ period recom- 
mended. The objections raised to shortening the period from 7 
months seem to be based primarily on conditions prevailing under 
the present procedure. 

Because, however, there may arise some unusual or extenuating cir- 
cumstances in particular cases, there is good reason to provide that 
the Commission at its discretion may extend the suspension period 
for an additional definite time upon a substantial showing that such 
action is necessary to accord justice to all the parties concerned. 

The witness for the National Industrial Traffic League suggests 90 
day, which seems to be a reasonable maximum length of time. 

The proposed ratemaking concepts will encourage and, in fact, re- 
quire carriers to pay more heed to all elements affecting their proposed 
rates. A competing carrier’s request for suspension of a reduced 
rate which successfully passes the finer screen will undoubtedly have 
raised serious questions as to the reasonableness of the rate from the 
standpoint of the proposing carrier’s cost. 

If we assume that all frivolous and unjustifiable protests are 
screened out, as the bill intends, the objections raised to shifting the 
burden of proof to the protestant seem well taken. 

Since cost and value of service considerations will assume greater 
importance with the outlawing of “fair share,” “competitive necessity” 
and other such ratemaking concepts, we have concluded that the pro- 
posing carrier under such circumstances is in a better position to carry 
the burden of proof following suspension. 


38 Transcript, p. 297, Chairman Arpaia. 
78456—56—pt. 3 31 
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THE FOURTH SECTION 


Your committee has had a great deal of opportunity to examine the 
provisions of section 4, the long and short haul clause. 

A preponderant majority of the witnesses have approved some sort 
of change in this provision. As a number of witnesses have testified, 
the present section 4 is an administratively cumbersome provision, it 
causes a multitude of complications in the publication of rail and 
water tariffs, and in many cases litigation and procedural delays 
under section 4 have hampered the reliance upon competition in the 
ratemaking process. 

The Interstate Commerce Commission itself has advocated a bill 
which modifies section 4 (H. R. 6208). 

This bill would amend the long and short haul clause by deleting 
the so-called reasonably compensatory proviso and by adding a new 
ae that would authorize such carriers operating over circuitous 

ines or routes to meet the charges of other carriers operating over 
more direct lines or routes, to or from competitive points, without 
special authorization and subject only to the standards of lawfulness 
set forth in the act. 

The purpose of this bill is undoubtedly an attempt partially to 
overcome certain cumbersome arrangements in the publication of 
tariffs where circuitous routes may be involved. 

A leading case which probably led to the introduction of this bill 
is fourth section application N 0. 28580, ates and Charges over 
Circuitous Routes m the United States, decided April 26, 1955. 

In this case the ICC denied the carriers the right to maintain rates 
on all circuitous routes on a-parity with competitive direct routes on 
the ground that it lacked statutory authority for such sweeping gen- 
eral relief from the fourth section. 

While this amendment proposed in H. R. 6208 is a step in the right 
direction and in line with the Advisory Committee recommendations, 
it does not go far enough. 

For one thing, the bill has no effect on the aggregate of the interme- 
diate provision. Amendment of the fourth section should also re- 
move the burdensome provisions of the aggregates of intermediate 
rates provision. 

There have also been recommendations made before this committee 
that section 4 be repealed outright. 

The National Industrial Trafic League, according to its spokesman, 
is— 

* * * on record as favoring substantially the repeal of section 4. 

The same spokesman, however, cautions against undue haste in this 
matter and expresses the preference that the Congress first clear up 
less controversial aspects of this provision having to do with the 
burdensome procedural requirements inherent in the section. Accord- 
ingly, they recommend the enactment of H. R. 6208 as a step in the 
right direction. 

Other witnesses also advocated the ultimate repeal of section 4, 
including one of the consultants retained by the ATA, who expressed 
this opinion in reply to a specific question from the committee. 

The Advisory Gremenisten report and the supporting legislation, 
contrary to the opinion in some quarters, does not advocate outright 
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repeal of the fourth section. It was believed that there might still 
remain a competitive area where special protection against fourth 
section discrimination should be retained. 

Such special cases, however, should be determined on the basis of 
the specific record involved, rather than through the present require- 
ment with its attendant burdensome procedures affecting the whole 
process of rate publication. 

The water carriers and certain inland points advocate retention 
of section 4 in its present form. They have expressed the fear that 
the proposed amendment would in effect repeal section 4 and result 
in discrimination against their interests and destruction of water 
carriers in competition with railroads. 

The substantive provisions of the fourth section remain unchanged. 
All that has been done is to effect a procedural change. 

Coupled with the other provisions of the act, the modified fourth 
section would adequately protect against unlawful discrimination. 

For one thing, the growth of pervasive competition by motor truck, 
pipeline, and barge has made available to most communities transport 
services that were not available when the fourth section was first 
enacted. A second factor is the undiminished power of the ICC to 
prohibit discrimination under section 3 of the act. 

These two powerful deterrents, coupled with the retention of the 
basic prohibition in section 4, will be sufficient to protect the interests 
of inland points and protect water carriers against the unfair competi- 
tion of rail carriers. At the same time, the elimination of the proce- 
dural burdens will be a great boon to traffic managers for shippers 
and the rail and water carriers in the use of published tariffs when 
checking effective rates. 

We therefore maintain our original position toward the revision of 
the long- and short-haul clause. Our position is a sensible middle 
qreunil Wibeiddé outright repeal and the very mild and incomplete pro- 
cedural changes proposed in H. R. 6208. 


VOLUME RATES 


The provisions in section 15, paragraph (4), do not in any way alter 
the present doctrine of the ICC with respect to volume rates. Further 
experimentation in this field might be encouraged by the emphasis on 
increased competitive freedom in ratemaking as proposed in this leg- 
islation. For this reason, it was believed desirable to spell out the oI 
ume rate doctrine in the legislation. 

The language of the proposed statute provides appropriate safe- 
guards against competitive abuses, and retains the present require- 
ments that volume rates be cost justified and competitively compelled. 


EFFECT ON OUTSTANDING RATE ORDERS 


The purpose of the proposed section 25 is to permit the proposed 
new ratemakin. pater and provisions to become operative without 


the necessity of first obtaining a modification of existing rate orders 
outmoded by the proposed new policy. ve 
The proposed section would not automatically wipe out any existing 
rate orders. It would only mean that in the ordinary course of things, 
a newly published rate would be tested, if challenged, by the new pro- 
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visions of the act, rather than by the terms and provisions of a rate 
order pronounced under earlier statutory policies. 

Orders and findings of the Commission relating to section 2 or 3 or 
other unchanged sections of the act, and orders and findings with 
respect to relationships of rates maintained in one territory in com- 
parison with another, are not to be affected. 

Any existing order would be admissible in evidence in any complaint 
or suspénsion proceeding and A aes appropriate weight. 

The Interstate Commerce Commission in its comment with respect 
to this feature of the proposed legislation expressed the opinion that 
the proposed section 25 would be drastic in its effects. 

In view of the foregoing, we cannot agree with this conclusion. 
The fact is that no carrier could depart in any respect from its existing 
tariffs, whether or not the subject of an existing order, without filing 
a new tariff, permitting the waiting period to elapse, and subjecting 
itself to attack by suspension or complaint. 

The important thing is to adopt some procedure which, as to 
changed policies, will permit the carriers promptly to operate in 
accordance with the changed policies and not require them to litigate 
existing rate orders out of existence on a case-by-case basis. 


MAINTENANCE OF STRONG COMMON CARRIER SYSTEM 


Support for most of the provisions in H. R. 6141 and H. R. 6142 
designed to strengthen the common carrier system of transportation 
has been received principally from the Interstate Commerce Com- 
mission and representatives of the rail carriers. 

The Commission stated in the report which it submitted to your 
committes on December 22, 1955, that it favored the provisions relat- 
ing to redefinition of private and contract carriers by motor vehicle 
(with certain modifications), bulk commodity exemptions, freight 
forwarder associations, and intfastate “service deficits.” 

The Commission also stated in the same report that it was opposed 
to the provisions relating to redefinition of contract carriers by water, 
and to the filing of actual, as distinguished from minimum, rates by 
contract carriers by motor vehicle and water. 

Representatives of the rail carriers took a similar position with 
respect to these provisions, except that they expressed no opinions 
concerning freight forwarder associations and redefinition of contract 
carriers by water, and favored those provisions relating to the filing 
of actual rates by contract carriers. 


PRIVATE CARRIAGE 


We have previously commented on the modifications suggested by 
the Commission concerning the redefinition of “private carrier of 
property by motor vehicle,” and there is no necessity for repeating 
the comments. 

However, we would like to again emphasize that we do not have 
any pride of authorship in the definition, and that we will be happy 
to accept suggestions which will accomplish our objective. What we 
are trying to do is to make certain that persons allegedly operating 
as private carriers are not transporting property for others for 
compensation. 
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The Private Truck Council of America, Inc., expressed its oppo- 
sition to the changes in the “private carrier” definition as follows: 


We respectfully oppose the change in the “private carrier” definition provided 
in H. R. 6141 for the reasons : 

(a) That it is unnecessary, since “buy and sell operations” already are 
clearly prohibited by the present act as applied through the primary busi- 
ness test, so that the problem if any is one of policing, which a change in 
the statute would not help; 

(b) That such unnecessary changes are unwise, sinee they could be inter- 
preted in unforeseen ways, and in any event would enable opponents of 
private operation to start the battle of litigation over again; * * * and 

(c) That any reopening of the definition could result in still other and 
ill-advised amendments.” 


The National Industrial Traffic League also opposed the changes 
for similar reasons, saying: 


The league is opposed to the Cabinet Committee recommendation and the 
provisions of the bill on this subject as being entirely unnegessary to accomplish 
the ends desired, and as being highly undesirable from the standpoint of the 
possible effect on private carriage. * * * The league does not contend that the 
added phrase would supersede the primary business test but does fear that in 
the administration of that added language, simply because it is added language, 
it would be used to modify the primary business test. * * * The term “in 
furtherance of any commercial enterprise” is an important element supporting 
the primary business test. * * * We believe that the business or commercial 
limitation is reasonable and valid and should be continued.” 

* * * Ok * ” * 

The league respectfully submits that there is nothing wrong with the present 
definition—that the defect if any is a lack of adequate enforcement, adequate 
policing, and with such more adequate enforcement and policing the league has 
no disagreement. 


The Car & Truck Renting & Leasing Association, in opposing the 
definition because of the elimination of the words “or in furtherance 
of any commercial enterprise,” said : 

* * * This amendment, if legally effective, would only have the end result of 
classifying as a private carrier * * * and, therefore, subjecting, in certain re- 


spects, to the jurisdiction of the Interstate Commerce Commission, every motor 
vehicle which crosses a State line. * * ** 


We are gratified that the National Industrial Traffic League realizes 
that the “primary business” test will not be superseded by the new 
definition. 

In our opinion, the Commission and courts will still have to look at 
the business in which the person transporting the property is engaged 
for the purpose of determining whether or not the property was 
acquired by such person as an owner, lessee, or bailee “for the purpose 
of such transportation.” 

Concerning the contention that the problem is one of enforcement 
for the Commission, it seems to us that the statements of the Commis- 
sion should be given a great deal of weight in this respect. The Com- 
mission has stated time and time again in its annual reports that it 
a weffectively cope with this problem without some changes in 
the act. 

We have previously stated that we do not agree that elimination of 
the words “or in furtherance of any commercial enterprise” would 


® Pp. 3, statement, James D. Mann. 
# Pp. 17-20, statement of William H. Ott. 
“ Statement, Howard Willett, Jr. 
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bring about the absurd result of subjecting every motor vehicle which 
crosses a State line to the jurisdiction of the Commission. 

However, in order to avoid any ambiguity, we suggested that the 
words “in a commercial operation” be inserted at an appropriate place 
in the definition. 

CONTRACT CARRIAGE 


We have also commented upon the modifications suggested by the 
Commission with respect to the proposed redefinition of “contract 
carrier by motor vehicle,” and its opposition to the proposed redefini- 
tion of “contract carrier by water.” 

We indicated that we felt that certain of the changes suggested by 
the Commission in the definition of “contract carrier by motor vehicle” 
were preferable to certain of those which we proposed. 

We also made it clear that we felt that a great deal of weight should 
be given to the views of the Commission as to whether or not the defi- 
nitions of contract carriers by motor vehicle and water should continue 
to be uniform. 

Although the National Industrial Traffic League agreed generally 
with the objective of the Advisory Committee report that reasonable 

rotection should be afforded to common carriers, and that such ob- 
jective would be furthered by curtailment of contract carrier opera- 
tion, it objected to the tests of spore eet individualization, and 
comparability to be inserted in the definitions of contract carrers by 
motor vehcle and water and said: 


While the Commission has used the tests of specialization, individualization, 
and comparability as criteria, the inclusion of such language in the statute would, 
in the league’s opinion, unduly limit and restrict contract carrier operations to 
the detriment of the general public. Furthermore, it is doubtful whether such 
restriction would in any way aid common carriers since a large part of the 
carriage would become private carriage, and in so doing would divert other 
traffic with it. The Cabinet Committee report, in the opinion of the league, 
goes too far in its condemnation of contract carriage. If the real question is one 
of providing more adequate enforcement of the present law, i. e., prohibiting con- 
tract carriers from performing service for the general public, some other changes 
than those recommended ought to be made. 

The league, therefore, opposes the recommendations of the Cabinet Committee 
report and the corresponding provisions of H. R. 6141 relating to the definition 
of contract carriers without, however, implying any opposition to more effective 
enforcement of the present law or to proper changes in statutory language to 
facilitate such enforcement.® 


The Contract Carrier Conference of the American Trucking Asso- 
ciations also objected to the use of the terms “specialized” and “‘indi- 
vidualized” in the definition, saying: 


The use of the terms “specialized” and “individualized” to modify the type of 
private carriage which may be conducted by contract carrier would cause undue 
confusion and make it impossible for contract carriers to substitute their services 
for many types of private carriage. To limit contract carriers to substituting 
their services for private carriage and making it necessary for such carriers to 
obtain permits on the basis of the inadequacy of existing services would impose a 
tremendous hardship on contract motor carriers, for they would not be in a posi- 
tion to compete for private carriage business, The conference, therefore, is 
unalterably opposed to section 10 (b) of H. R. 6141.* 


We are unable to ee that requiring contract carriers to limit their 
operations to “specialized” or “individualized” services would be “to 


«Pp. 12-14, statement of William H. Ott. 
# Pp, 5, statement of Clarence D. Todd. 
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the detriment of the general public.” The general public is mainly 
dependent upon the common carrier to provide it with transportation 
services under any and all conditions. 

It is in the public interest, therefore, that common carriers be pro- 
tected against inroads by those contract carriers who are, in effect, 
engaged in common carrier operations without assuming the burdens 
and obligations incident thereto. 

The Commission has pointed out in its annual reports that it has 
“no control over the situation,” and the proposed definition is in- 
tended to assist the Commission in drawing a line of demarcation be- 
tween the activities of common and contract carriers. Such a line 
must be drawn if common and contract carriers are to assume their 
proper positions in our transportation system. 

As we indicated in our previous testimony, we do not agree with 
the Commission that “no departure is warranted from the present 
policy of affording to shippers secrecy regarding their business trans- 
actions to the greatest extent possible” by requiring contract carriers 
to publish and post rates actually maintained and charged to shippers 
or, in the alternative, their contracts with such shippers. 

We pointed out that the Commission itself had said in its various 
decisions that “minimum rates of contract carriers are, in fact, not 
rates at all in the common carrier sense of the term” but are “simply 
a floor for the charges actually to be made.” 

Under such circumstances, we are at a loss to understand why the 
Commission objects to being given authority to obtain information 
which is necessary for a proper administration of the act. 

The Transportation Association of America recommended that: 


Contract motor and water carriers shall be required to file, adhere to, and 
make public the rates they actually charge.“ 


but took no position with respect to the publication of contracts: 
The Intercoastal Steamship Freight Association, in supporting the 
filing of actual rates by contract carriers by water, said: 


As far as the intercoastal trade is concerned, our difficulty as common car- 
riers in competing with contract carriers is lack of knowledge as to the actual 
rates charged by the contract carriers. We don’t know what the competition 
is we have to meet. Contract carriers are not required to file any rates except 
minimum rates. Once filed, what might be termed a “legitimate minimum 
rate” loses all practical meaning as years go by ina rising market. The original 
minimum rate is not necessarily a rate that is actually being charged * * *. The 
possession of such information would enable the Commission to determine 
whether the minimum rate on file was a minimum rate in fact or fancy.” 


The National Industrial Traffic League, in opposing the provision, 
said: 


H. R. 6141 also modifies the statutory requirement with respect to the filing 
of rates by contract carriers both highway and water. The league has pre- 
viously gone on record as approving filing with the Commission of schedules of 
minimum rates or charges actually maintained and charged. That is the re- 
quirement of the present law. The bill would eliminate the word “minimum” 
and, by cross reference to other portions of the statute, make the filing require- 
ments now provided for common carriers applicable also to contract operations. 
such common-carrier requirements are entirely inappropriate for contract 
operations.” 


“Pp. 11, statement of George P. Baker. 
# Pp, 42, statement of Harry S. Brown. 
“Pp. 15, statement of William H. Ott. 
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_ The Contract Carriers Conference of the American Trucking Asso- 
ciations also opposed the provision, and said: 


* * * The charges set forth in the published schedules, with very few excep- 
tions, are the only charges made to any shipper for the described transperta- 
tion. There are occasions when a contract carrier, serving two shippers of the 
same commodity, between the same points, is able to negotiate a new contract 
for a higher rate with one of the shippers before a similar increase can be 
negotiated with the other shipper. Since the Commission will not accept a 
schedule naming two different rates for the same service, the contract carrier 
is not permitted to show the increase in his schedule until both shippers have 
executed contracts covering such increase. 

Since the charges set forth in the schedule are those actually charged some 
shipper, there are no hidden charges. Many contract carriers publish a separate 
schedule for each contracting shipper, because they find it makes for better cus- 
tomer relations to keep the schedule provisions current with those in each con- 
tract. We know of no contract carrier who uses the minimum-rate provision 
to conceal his actual charges and thus gain an advantage over a common carrier 
competitor. * * * As has been shown herein, the contract carriers under exist- 
ing law are not in a position to conceal their rates from their competitors. There 
is no reason, therefore, for this amendment to the act.” 


We have great difficulty in understanding why it would be con- 
sidered inappropriate for contract carriers to file and publish the rates 
which they actually charge. 

There is no doubt about the contract carrier being a competitor of 
the common carrier. Nor should there be any doubts about the com- 
petition being conducted on an unequal and unfair basis so long as the 
common carrier is unable to determine what his competitor is 
charging. 

No extended discussion is necessary in order to see that the public 
interest will be served by giving the common carrier the opportunity 
to meet, if he can, the price competition of contract carriers. 

The National Industrial Traflic League objected to the provisions 
which would require the Commission in prescribing a contract car- 
rier rate to determine that such rate would not give advantage or 
preference to the contract carrier in competition with any common 
carrier subject to the act, and said: 

H. R. 6141 proposes further restrictions on contract carriers by the changes 
contained in sections 12 (b) and 17 (f) * * *. The effect of these changes seems 
to be to require the Commission to take into consideration the effect of any rates 
or charges proposed by a contract carrier upon the rates and charges of any 
common carrier * * *. The league has long been on record to the effect that the 
rates should be based upon the cost, circumstances, and transportation charac- 
teristics of each form of transportation and not made in relation to the rates 
charged by any other form of transportation. This principle should apply to the 
rates and charges of contract carriers as well as to common carriers * * *, The 
league, therefore, opposes sections 12 (b) and 17 (f) of H. R. 6141 and any other 
statutory provisions under which contract carrier rates and charges would be 
increased above proper charges for the service performed solely because of the 
effect of such rates and charges on common carriers.“ 

The Contract Carrier Conference of the American Trucking Asso- 
ciation also objected to the provision as being in conflict with the 
objective of the revised national transportation policy to encourage 
full competition and reduced economic regulation, saying : 

Under the existing law only the provisions of part II of the act apply to con- 


tract carriers. The first amendment to section 218 (b) would make it neces- 
sary for the Commission, in prescribing a contract carrier rate, to give consider- 


47 P. 6, statement of Clarence D. Todd. 
4 Pp. 14-15, statement of William H. Ott. 
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ation to the rates of all forms of transportation subject to the jurisdiction of 
the Interstate Commerce Commission. Such requirement is not only unneces- 
sary but in direct conflict with other provisions of the bill. It is unnecessary 
because there is little or no relationship between the rates charged by contract 
motor carriers and those charged by railroads, water carriers, and freight for- 
warders. It is in direct conflict with other provisions of the bill because in 
section 2, which is a restatement of the national transportation policy, it is clear 
that free enterprise, full competition, the reduction of economic regulation, and 
the encouragement of fair and impartial regulation are all to be encouraged. 

Mr. Jervis Langdon, Jr., appearing on behalf of the Association of American 
Railroads, supported the restatement of the national transportation policy alleg- 
ing that competitive forces in ratemaking “* * * constitutes the cornerstone of 
a modernized regulatory program.”, To assure the increased reliance on com- 
petitive forces, this witness suggested that the Commission be directed not to 
consider the effect of a prescribed rate on the traffic of any other mode of trans- 
portation. 

The conference does not endorse the Cabinet Committee report, restatement 
of the national transportation policy, or the position of the Association of 
American Railroads, but if all other forms of transportation are to be given a 
“free rein” in ratemaking, and the Commission is not to consider the effect of 
such rates on other forms of transportation, then the contract carriers feel 
that they are entitled to the same opportunities and should not have their rates 
prescribed on the basis of the rates of other forms of transportation.” 


It seems to us that the objections of the National Industrial Traffic 
League and the contract carrier conference of the American Trucking 
Association are meritorious. 

Although it is the objective of the proposed legislation to provide 
additional freedom of ratemaking to common carriers in order to 
furnish equality of opportunity to those who are dependent upon 
common carriers, it is not intended that determinations of the law- 
fulness of the minimum rates of contract carriers be based upon the 
rates, rules, regulations, or practices of common carriers. 

It appears, therefore, that the provision should be modified so as 
to relieve the Commission of this obligation, and we will suggest lan- 
guage designed to accomplish this objective. 


BULK COMMODITY EXEMPTIONS 


We pointed out in our previous testimony that the Commission had 
stated in reports on legislation designed to modify the exemption 
applicable to the transportation of dry-bulk commodities by water 
carriers that, during the first years of operation under the water-car- 
rier provisions of the act, the country was at war and conditions were 
such that every carrier had more than it could do. 

The Commission added, however, that with the return to more nor- 
mal conditions the competitive situation had become intense, and that 
it was apparent that effective overall regulations was not possible so 
long as bulk commodities could be moved by exempt carriers. ; 

Repeal of the exemption was opposed by the National Industrial 
Traffic League on the following basis: 

Opposition to the proposed change is based on the belief that Government regu- 
lation of carriers in any case should be based on the need for protection of the 
public interest, or the elimination of demonstrated abuses, rather than upon the 
special interest of any carrier or particular group of carriers. * * * While there 


may be some exempt water operation which is competitive with regulated car- 
riers, it has not been shown that there would be any public benefit through con- 


4° Pp. 10-11, statement of Clarence D. Todd. 
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trol of such competition. The overwhelming majority of such bulk tonnage moves 
today on an exempt basis, and the public benefits therefrom through economical 
transportation. To subject that traffic to regulation would increase the overall 
cost to the public with but minor benefit to competing carriers. The alleged 
needs of the regulated carriers should not be allowed to change the situation 
without proof positive of the necessity for that change and the public benefit to 
follow. The league believes that no such showing has been presently made.” 

The Chamber of Commerce of the United States also opposed repeal 
of the exemption because it did— 
not feel that the public interest requires extending regulatory controls to cover 
this important traffic. 

The Transportation Association of America opposed the repeal 
because— 

* * * it was not convinced that the lack of regulation of the water carriage 
of bulk commodities has a substantial effect on the competitive situation between 
bulk water carriers and other carriers. 

We believe that repeal of the exemption would be in the public inter- 
est and not in the “interest of any carrier or particular group of car- 
riers,” as implied by the National Industrial Traffic League. 

The Commission has pointed out in reports on legislation designed 
to modify the exemption that: 

* * * the public interest in stable, reasonable, and properly related rates can- 
not find expression in the complete absence of control of a large part of the bulk 
carrying trades. 

It is clearly in the public interest that common carriers be given the 
Onberhaniy to provide transportation at charges competitive to those 
now made by carriers enjoying the benefit of the exemption. 


We also believe that repeal of the exemption would have a substan- 


tial effect on the competitive situation between bulk water carriers 
and other carriers. ; , 

A representative of the Association of American Railroads testified 
that: 

Dry-bulk commodities include such commodities as coal and coke, grain, ore, 


sand, gravel, and sulfur, with respect to which there is keen competition between 
rail and water carriers.” 


He further testified that: 


The effect of this exemption, which has been a part of the law since its enact- 
ment in 1940, is substantial; and especially since the end of World War II its 
impact has been sharply felt by the railroads and by regulated water carriers.” 

Although not objecting to repeal of the exemption, the Lake Car- 
riers Association has pointed out that the proposed redefinition of 
“contract carriers by water” may require modification of the exemp- 
tion applicable to contract carriers on the Great Lakes transporting 
dry-bulk commodities, if such carriers are to continue to receive the 
benefit of such exemption. 

We indicated in our previous testimony that we had no intention to 
deprive contract carriers on the Great Lakes of the benefit of the ex- 
emption applicable to the transportaiton of dry-bulk commodities by 
such carriers, and that we would not oppose an amendment of this 
nature if the committee believed it to be necessary. 


© P, 21, statement of William H. Ott. 
1 Pp. 20-21, statement of J. Carter Fort. 
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FREIGHT FORWARDER ASSOCIATIONS 


We pointed out in our previous testimony that the purpose of this 
amendment was to vest the Commission with the authority necessary 
to cope with the numerous individuals and groups claiming to be ex- 
empt from regulation as shippers’ associations, but who are in 
actuality nonregulated forwarding enterprises for profit. 

We also pointed out in our testimony that the Commission had 
stated in its annual reports for several years that it had been unable 
to make any progress in dealing with activities of these individuals 
and organizations because of court decisions, and that it had recom- 
mended that corrective legislation be enacted. 

The Transportation Association of America did not endorse any 
specific legislative language, but said: 

Congress should provide definite statutory standards for determining which 
shippers or shipper associations involved in consolidation or distribution of 
volume freight on a nonprofit basis for securing lower rates are entitled to ex- 
empt status.” 

The National Industrial Traffic League, in urging that the present 
provisions of the law on this subject remain unchanged, said: 

The league is strongly opposed to such legislation, consistent with 
the position it has taken on similar subject matter before the Congress 
over a period of years. A similar bill was before the 82d Congress, 
S. 2713, and the league testified on the subject before the Senate com- 
mittee at that time. 

Section 402 (c) of the act now carries the exemption provision of part IV which 
the bill proposes to narrow, that narrowing to be based upon discretionary 
action by the Commission in the light of standards which are either entirely 
unnecessary or indefinite and improper. To the extent that the bill may be in- 
tended to facilitate the detection or prevention of violations of the present law, 
the league has no objection to it, and language designed to accomplish that re- 
sult only would have our support.” 

The provision which we have suggested was also opposed by various 
shippers’ organizations as being unnecessary or indefinite and 
ouvaaoe 

We believe that the recommendation of the Commission, which is 
charged with the administration and enforcement of the act, that cor- 
rective legislation be enacted, should be given a great deal of weight. 

However, we do not have any pride of authorship in the language 
which we have submitted, and will be happy to accept any suggestions 
which will accomplish our objective of providing the Commission 
with authority necessary to cope with this problem. 


SERVICE DEFICITS 


Both the rail carriers and ourselves suggested that your committee 
might wish to defer consideration of the provision authorizing the 
Commission to override certain State service Sete where con- 


tinuance of service would result in a revenue loss to the carrier, or 
otherwise unduly burden the interstate and foreign commerce, pend- 
ing results.of the investigation recently instituted by the Commission 
of the deficit in passenger train service. 


52 Pp, V-1, statement of George P. Baker. 
53 P, 22, statement of William H. Ott. 
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However, we feel that we should comment upon certain opposition 
which has been expressed to the proposal. 

The provision was opposed by the Brotherhood of Railroad Train- 
men, the Order of Railway Conductors and Brakemen, the Order of 
Railroad Telegraphers, the Railway Labor Executives Association, 
and the Public Service Commission of Wisconsin, on the ground that 
the problem was one which was local in character, and should be solved 
in the light of local conditions and local needs. 

The following testimony of the representative of the Public Service 
Commission of Wisconsin is typical of the opposition expressed in 
this respect : 

The needs of the public immediately involved in a proposed discontinuance of 
passenger train service are usually local in character. Those needs, it seems, can 
be better evaluated by State agencies than a Federal agency. It is the position 
of the Wisconsin commission that the proposed changes as outlined in section 6 
of bill H. R. 6141 would not be in the public interest.™ 

The provision was supported by, among others, the National Coal 
Association, United Fresh Fruit & Vegetable Association, the Cham- 
ber of Commerce of the United States, the Transportation Associa- 
tion of America, and the American Short Line Railroad Association, 
for the reason that the burden placed on interstate commerce by the 
operation of unprofitable intrastate service should be corrected. 

The following testimony of the representative of the National Coal 
Association is typical'of the views expressed in support of the pro- 
vision. 

In explanation of our position, and our qualified endorsement of section 6 of 
the bill, let me say fitst that the coal industry is a strong believer in State rights. 
We are opposed to any undue usurpation of the powers of the respective States 
by the Federal or centralized Government. However, the present act already 
gives the Interstate Comiterce Commission power to prescribe intrastate rates 
where it finds the level of such rates discriminatory or prejudicial to the move- 
ment of interstate commerce. With this precedent now in the act, it would seem 
desirable to give the Commission similar authority over service matters for the 
following, among other, reasons: 

The railroads incur an annual deficit of over $700 million from their passenger, 
mail, baggage, diner, pullman and head-end operations. All of this deficit must 
be offset by higher rates on freight before the railroads can break even. So 
long as the users of freight service must pay for these unprofitable services 
through higher freight rates, prescribed or approved by the ICC, then, in our 
opinion, that same Commission should have authority to approve abandonment 
of unprofitable rail service. There would then be hope at least that the users of 
freight service might obtain some semblance of relief from high freight rates— 
relief they have long sought but failed to receive.” 


We are unable to agree that the problem is local in nature where 
the continued operation of unprofitable service casts a burden on 
interstate commerce. Also, the inability or unwillingness of State 
authorities to handle the problem satisfactorily appears to have re- 
moved it from the local category. 

In submitting a report to your committee on H. R. 6141 on October 
31, 1955, this Departinant pointed out certain technical and clerical 
changes which should be made in the bill. 

We also proposed several amendments in our testimony on April 24, 
1956. We have suggested further changes today. 


% Pp. 4, statement of A. Wilford Larson. 
Pp. 3, statement of F. F. Estes. 
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For your convenience, we have indicated all of these changes and 
amendments in a memorandum entitled “Amendments Proposed by 
Department of Commerce to H, R. 6141, 84th Congress, Ist session,” 
which I would like to have incorporated in the record immediately 
after my testimony of today. 

May I parenthetically say this, as I conclude my statement : 

The Interstate Commerce Commission Act, as CH GEARY enacted in 
1887, made discrimination between shippers unlawful and no power 
was given to prescribe rates for the future, 

Then in 1910 there was added the suspension clause because the court- 
injunction remedy was too slow and burdensome for shippers. 

Now, suspension is used mainly by carriers against each other. 
Subsequent amendments of the statute, including the existing policy 
and the rule of ratemaking, have made the Interstate Commerce Com- 
mission the adjudicator of carrier competition, and the Supreme Court 
has so held in the Eastern Central case. This concept is strikingly in 
contrast to the original purpose, which was to protect shippers and 
make discrimination between them unlawful. 

In conclusion, let me sum up as follows: 

The various testimony and other evidence submitted to this com- 
mittee, which we have discussed in part today, in my judgment impels 
continued support of the Saeed of the Advisory Committee. 
In fact, the deliberations have strengthened our initial conviction on 
the necessity for improvement in policy and practice. 

By far the overwhelming majority of witnesses have been repre- 
sentatives of types of transportation—experienced, sineere, able men 
whose first concern is in the particular industry they are championing. 


But absent from your hearings has been another group whose physi- 
cal presence, of course, cannot ever be. manifest at hearings. That 
absentee is the general publie—the millions whose welfare waxes or 
wanes in = with spirit and the scope of regulatory power. 


The public interest must be paramount in all of our ultimate de- 
cisions, This committee already has shown its concern for the public 
interest by the conscientious manner in which the whole problem has 
been explored. 

T am confident that its final judgment and eventual recommendations 
will be in the best interests of all the people of the United States. 

Secretary Weexs. Mr. Chairman, that concludes my prepared state- 
ment. Mr. Earl Smith of the Defense Department is here. Does the 
committee wish to hear him on section 22 now or later on, or what. is 
your pleasure with respect to questioning ? 

Weare at your service now or on any other day. 

Mr. Harris. Mr. Secretary, it appears that you have just concluded 
your testimony at a very appropriate time because I am sure you heard 
the bells just new for a call of the House. I observe that you have, 
along with your statement, a memorandum of the Department of Com- 
merce. Did you want that included with your statement ? 

Secretary Weeks. Yes. 

(The information referred to follows :) 
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AMENDMENT PROPOSED BY DEPARTMENT OF COMMERCE TO H. R. 6141, 84TH CONGRESs, 
1st SESSION 


I. Page 2, line 6, insert the words “as well as among carriers of each mode” 
immediately after the word “modes.” 

The purpose of this amendment is to encourage and promote full competition 
between carriers of each mode of transportation as well as between the various 
modes of transportation. 

II. Page 6, line 3, insert the words “or to charge any greater compensation 
as a through rate than the aggregate of the intermediate rates subject to the 
provisions of this part or part III except in cases where any or all of the single 
factor rates used to make up the aggregate-of-intermediate rate has been estab- 
lished by the carrier to meet competition,” immediately after the word “distance.” 

The purpose of this amendment is to continue the existing prohibition against 
rail and water common carriers charging more as a through rate than the aggre- 
gate of the intermediate rates except in those instances where any or all of 
the single-factor rates used to make up the aggregate of intermediate rates were 
established by the carrier to meet competition. 

III. Page 6, line 16, delete the words “proportional rates, or”. 

The purpose of this amendment is to remove an ambiguity concerning the 
objective of the section to limit the authority of the Commission to the estab- 
lishment of just and reasonable minimum or maximum proportional rates. 

IV. Page 7, line 16, delete “interstate” and substitute “intrastate”therefor. 

This is a clerical amendment. 

V. Page 9, line 23, delete “wherever” and substitute “whenever” therefor. 

This is a clerical amendment. 

VI. Page 10, line 19, insert the words “over which joint through rates or a 
combination of proportional rates are applicable” immediately after the word 
“route”. 

The purpose of this amendment is to make it clear that through rates which 
rail and water common carriers would be prohibited from canceling without 
the consent of all carriers participating therein, unless the Commission author- 
izes such cancellation, are limited to those over which joint or a combination 
of proportional rates are applicable. 

VII. Page 13, line 19, insert the words “carriers of the same mode or” imme- 
diately after the word “of” where it first appears. 

Page 13, line 20, insert the words “to the charges of carriers of the same mode 
or” immediately after the word “charge” where it first appears. 

Page 13, line 22, insert the words “carriers of the same mode or’ immediately 
after the word “of” where it first appears. 

The purpose of these amendments is to make it clear that the three “shall nots” 
to be imposed on the Commission in its ratemaking shall be applicable to intra- 
mode as well as intermode transportation. 

VIII. Page 14, line 15, delete the phrase “on traffic which is noncompetitive,”. 

The purpose of this amendment is to meet the objections of certain shippers 
that competitive traffic might be required to bear unreasonably high or excessive 
charges if the Commission considered, in determining whether a charge was 
more than a just and reasonable maximum charge, the effect of competition only 
for the purpose of preventing carriers from imposing excessive or unreasonable 
charges on noncompetitive traffic. 

IX. Page 18, line 3, insert the words “, in a commercial operation,” imme- 
diately after the word “who”. 

The purpose of this amendment is to make certain that the definition of a 
“private carrier of property by motor vehicle” will be applicable only to com- 
mercial hauling. 

X. Page 18, line 21, delete the words “thereto and”. 

Page 18, line 22, delete “personnel” and substitute “personal” therefor. 

These are clerical amendments. 

XI. Page 19, line 15, delete ‘‘thereto”’. 

Page 19, line 16, delete “and” as it first appears therein. These are clerical 
amendments. 

XII. Page 26, line 3, commencing with the word “Such” strike out all through 
the word “carriers” in line 11. 

The purpose of this amendment is to relieve the Commission of the obligation 
of taking into consideration the effect of a minimum rate proposed by a contract 
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carrier by motor vehicle on the rate of any common carrier in determining the 
lawfulness of such minimum rate. 

XIII. Page 29, line 16, delete the words “thereto, and”. 

This is a clerical amendment. 

XIV. Page 33, line 11, insert the words “over which joint through rates or 
a combination of proportional rates are applicable” immediately after the word 
“route”. 

The purpose of this amendment is to make it clear that through rates which 
common carriers by water and rail carriers would be prohibited from canceling 
without the consent of all carriers participating therein, unless the Commission 
authorizes such cancellation, are limited to those over which joint or a combina- 
tion of proportional rates are applicable. 

XV. Page 36, line 12, commencing with the word “Such” strike out all through 
the word “carriers” in line 20. 

The purpose of this amendment is to relieve the Commission of the obligation 
of taking into consideration the effect of a minimum rate proposed by a contract 
carrier by water on the rate of any common carrier in determining the lawfulness 
of such minimum rate. 

XVI. Page 43, line 17, delete the words “thereto, and”. This is a clerical 
amendment. 

XVII. Page 47, line 18, delete the word “fare”. This s a clerical amendment. 


Mr. Harris. The committee will have to adjourn now. 

We were going to surprise you, Mr. Secretary, I am sure, by not 
asking you any questions. 

The members of the committee present, having heard you before 
and having questioned you at great length on the subject, and having 
listened again to your very fine presentation in which you condensed 
and brought into focus some of the issues that have been presented here 
pro and con about many of these matters, felt that the subject had been 
adequately covered at the moment and that we did not have any 
further questions. 

Now, with reference to Mr. Smith, I observe his statement here in 
further reference to section 22. Mr. Smith could file his statement 
if he desires; otherwise, we could try to get the members of the com- 
mittee to come back at a later time. 

Secretary Wrens. I think Mr. Smith would be very glad to file it 
for the record. 

Mr. Smrru. It is optional whether it be read or accepted for the 
record, Mr. Chairman. 

Mr. Harris. J have had occasion to go through it very hurriedly 
and, as we mentioned a moment ago, it is pretty much along the lines 
of the discussion that we have had before, is it not, or is it new 
material ? 

Secretary Wrrxs. We have some new material but you may use 
your judgment, Mr. Chairman. 

Mr. Harris. Obviously we cannot hear it now and I was trying to 
determine the further proceedings of the committee. 

If it is satisfactory for you to file it, we will be glad to have it go in 
the record and all the members of the committee will have an oppor- 
tunity to study it, and that will conclude the hearings on this matter. 

Secretary Werks. Mr. Chairman, I am sure that Mr. Smith will be 
glad to file it for the record. I do not want to silence my colleague but 
you have been very patient with me and I think we will do it that way. 

(The statement referred to follows:) 
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SUPPLEMENTARY STATEMENT OF Eart B. SM1ITH, DIRECTOR OF TRANSPORTATION AND 
COMMUNICATIONS, OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE (SUPPLY 
AND LOGISTICS) 


Mr. Chairman and members of the subcommittee, on April 24, 1956, I gave the 
views of the Department of Defense on those portions of H. R. 6141 and 6142 
which proposed to modify the Government rate provisions in the Interstate Com- 
merce Act and on H. R. 525 which would repeal entirely the Government rate- 
making provisions of section 22 of that act. 

In that testimony it was pointed out that in view of the fact that the Secretary 
of Defense supported the recommendations of the report of the President’s 
Advisory Committee on Transport Policy and Organization, my remarks would 
be confined to the proposed repeal or modification, as the case may be, ineorpo- 
rated in H. R. 6141 and 6142, also H. R. 525. The Government rate provisions 
incorporated in section 22 of the act were given extensive and painstaking study 
by a subcommittee of the Presidential Advisory Committee and that Committee 
recommended the modification incorporated in H. R. 6141 and 6142. The pro- 
posed modification reflects a well-considered and reasonable solution to any 
changes needed in the Government rate provisions. 

Since my prior testimony many witnesses have appeared before this subcom- 
mittee submitting testimony pro and con with respect to these bills. Generally 
speaking, certain segments of the transportation industry and practically all 
elements of the shipping industry have supported repeal of section 22 of the 
Interstate Commerce Act as exemplified by H. R. 525. Representatives of those 
groups have urged immediate passage of H. R. 525 in preference to action on the 
Government rate provisions proposed in H. R. 6141 and 6142. 

At the outset let me say that it is certainly conceivable that some of the criti- 
cism directed against the use of section 22 of the act has a valid basis. We know 
that it has. In fact, in my previous testimony, the abuses inherent in section 22 
were delineated. We also pointed out to you the advantages implicit in seetion 
22—flexibility in ratemaking to meet the changing military requirements—and 
protecting security implicit in military operations. What we are urging is that 
Government rate provisions be amended to preserve the good and destroy the 
undesirable features of section 22. 

Additionally, it is no doubt true that some personnel of the military depart- 
ments engaged in transportation procurement use methods and practices contrary 
to our policies and regulations in securing rates from the transportation industry. 
But I do want to direct your attention to the fact that the Department of Defense 
is a large organization with a vast employment of personnel engaged in buying 
transportation. To ascertain that all personne] follow all the rules all the time 
is a difficult task. There are infractions but they are the exception rather than 
the rule. When such departures from policy and regulations are disclosed, action 
is taken immediately to correct them. 

Much of the testimony presented represents honest differences with respeet to 
the need for Government rate provisions—some represents misunderstandiags— 
some is designed to mislead—a portion is just frivolous—there appears to have 
been more heat than light placed on this subject. 

Since my previous testimony dealt, among other things, with the need for Gev- 
ernment rate provisions, my supplementaly testimony will treat only the testi- 
mony on which there has been misunderstanding. Additionally, this testimony 
will give you an informed estimate of what the complete repeal of the Government 
rate provisions of section 22 of the act will cost the military departments in terms 
of dollars. 

Contention that: (a@) Rates established on Government traffie are in many eases 
below standard leyels of reasonableness, and (b) reduced rates for the Govern- 
ment result in increased rates to other shippers. 

The advertising men work on the thesis that if a statement is continuously 
drummed into the ears of prospective purchasers, what is fiction will eventually 
become accepted as fact. The above statements actually fall in this category— 
for over the past 10 years these statements have been repeated often and long. 

These two phrases are generally discussed independently of each other, but 
they are inextricably related. One proposition is that if the rates established 
on Government traffic are in many cases below the standard levels of reasonable- 
ness, then the rates on Government traffic would result in relatively-higher-than- 
reasonable rates for other shippers. Conversely, if rates on Government traffic 
are not below standard levels of reasonableness, then the Government rates 
would not have such an effect on the other shippers. 





TRANSPORTATION POLICY 1761 


Actually, the test applied by the Interstate Commerce Commission to determine 
whether a rate is below a level of reasonableness is whether the earnings from 
a rate will be sufficient to cover fully distributed costs of providing the service, 
including assignment to profit, for which the rate is made. Hence, it can be seen 
that the earnings produced is the prime factor. It is not particularly the measure 
of the rates themselves, whether it be class, exceptions to class, commodity, or 
section 22 rates. 

I want again to discuss the rate situation, particularly as it affects Government 
traffic. At this time there exists in this country two general categories of rates, 
or prices, used by transportation agencies—the first being class rates—the second, 
commodity rates. The class rates blanket the entire United States and are used 
to afford any shipper a rate on a sporadic shipment of goods on which there has 
not been a commodity rate established. The second category, or the commodity 
rates, as I pointed out in my previous testimony, are lower in measure than the 
class rates on the same commodity and have been established by the carriers for 
industrial concerns largely because of the volume shipped and the regularity of 
the movements. Except for commodity rates on shipments of coal and certain 
other commodities, there are no commodity rates available on Government, and 
particularly military traffic because they have not been placed in effect where 
military traffic moves. Consequently, rather than pay a high class rate on the 
shipment of a particular commodity which is to move in considerable volume, the 
military departments request a rate adjustment from the carrier or its agent. 
If the carrier grants the military departments a rate lower than the class rate, 
the carrier generally exercises its option to publish the rate in a section 22 docu- 
ment. If such a commodity rate were accorded an industrial concern, the carrier 
industry would have published the rate in a commodity tariff. Section 22 has 
merely been used as a vehicle to afford the Government a commodity rate to, 
from, or between its many installations. The attached exhibits show typical 
examples of actual requests made by the military departments for certain rates 
on particular items and the comparison of the measure of rates and earnings 
with existing rates. 

Now I will discuss earnings. The Interstate Commerce Commission has had 
an opportunity on at least one occasion to study the level of earnings on section 
22 traffic. Likewise, the Commission’s Bureau of Transport Economics and 
Statistics has treated this same matter in its waybill analysis. This latter 
analysis was referred to in my previous testimony (pp. 4 and 5) wherein I said: 
“* * * reports of the Bureau * * * [shows] that the average level of section 22 
quotations was above that of comparable commodity rates by 14 percent for years 
1950 and 1952 and by 13 percent for the years 1953 and 1954.” 

Attempts to discredit this analysis of the Commission’s Bureau of Transport 
Heonomics and Statistics have been unsuccessful. In fact, the letter transmitted 
to this subcommittee by the Director of the Commission’s Bureau of Transport 
Economies and Statistics and reported in Traflie World of May 19, 1956, confirms 
what the analysis shows. 

The report of the above letter in Traffic World mentioned ammunition fixed 
hn. 0. i. b. n. for cannon, from Panhandle, Nebr., to Locada, Oreg. The shortline 
mileage was 1,148 miles. The then existing rate was $7.21 per 100 pounds and the 
minimum weight was 30,000 pounds. The volume for shipment was 20 million 
pounds or 210 carloads with an average load of 108,000 pounds. Carload revenue 
for each car based on the existing rate of $7.21 per 100 pounds at the average load 
of 108,000 pounds would have been $7,786.80. This would have produced $6.78 
per car-mile and 126 mills per ton-mile. The carload revenue for each car based 
on the existing rate of $7.21 per 100 pounds at the minimum weight of 30,000 
pounds would have been $2,163, or $1.88 per car-mile er 125 mills per ton-mile. 
The rate offered by the carrier was $4.69 per 100 pounds. Carload revenue pro- 
duced for each car at this rate and the average loading of 108,000 pounds is 
$5,065.20—$4.40 per car-mile or 81.4 mills per ton-mile. 

Following my prior testimony questions have been raised regarding the reli- 
ability of the results of comparing section 22 traffic with commercial traffic since 
the comparison was on “similar but net identical commercial traffic.” In this 
connection the revenue derived from traffic with similar characteristics may 
appropriately be compared regardless of the fact that the commodities may not 
be identieal. It is historically a fact that the predominance of decisions by the 
Commission in such matters are rendered on the same basis. 

The Commission itself had an opportunity to consider these section 22 rates in 
dockets Nos. 30660 and 30416, Class Rates Mountain Pacifie Territory—Transcon- 
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tinental (296 I. C. CO. 555). The exhibits in this proceeding abundantly support 
the results of the analysis referred to above. 

Even though rates granted the Government under section 22 tenders have been 
lower than the class rates, they have been at levels, the same as or higher than 
commodity rates on comparable commodities of industrial concerns, and the rev- 
enue contribution to the carriers has been higher than that of comparable com- 
modities shipped by industrial concerns. 

Moreover, the analysis referred to above and the exhibits in dockets Nos. 30660 
and 30416 conclusively show that the level of rates paid by the Government— 
traffic characteristics of the commodity (volume, load factors, distance, origins, 
and destinations) considered, return to the carriers a better revenue contribu- 
tion than that produced by rates on comparable commodities shipped by industrial 
concerns. It is my belief based on experience that a complete investigation by 
the Commission of negotiated Government rates would confirm what has been 
already found on cursory examination. 

Since military traffic is returning to the carrier industry a greater revenue 
contribution than that of commercial traffic (and the rates on which the latter 
contribution is based are reasonable), it seems mathematically impossible for 
military traffic to cast a burden on commercial traffic. 

It seems inconceivable to me how anyone would seek to deny to the Govern- 
ment a rate on a commodity which will return to the carrier the same as or a 
higher revenue contribution than that afforded by a comparable rate accorded 
to an industrial concern. 

Contention that: Privilege now available to carriers to reduce rates for the 
Government results in destructive rate wars among carriers and between modes 
of transportation. 

It is certainly true that the present wording of section 22 contains the seeds for 
destructive rate wars. Despite this, however, and despite the further fact that 
the number of voluntary tenders are on the upgrade, there is no available evi- 
dence, at this juncture at least, that the situation has degenerated into unfair and 
destructive rate practices. This view appears to be substantiated by the Com- 
mission’s decision in docket No. 31451, All American Airways, Inc., et al. v. 
Abilene and Southern Railway Company et al. (decided November 23, 1955, recon- 
sideration denied May 7, 1956), wherein it found that the railroads, in granting 
reduction to the military departments for the transportation of military person- 
nel in groups, had “* * * * not resulted in quotations by them which [were] 
* * * noncompensatory * * *” and that they were not “* * * unfair or destruc- 
tive competitive practices * * * in contravention of the national transporta- 
tion policy.” 

Much of the testimony of the witnesses before this subcommittee has tended 
to imply that to the extent that there are rate wars, the Government agencies are 
responsible. It is the policy of the Department of Defense to seek adjustments 
in rates which are reasonable both to the military departments and the carriers. 
While there are infractions of our policies and regulations, as pointed out pre- 
viously in this testimony, they are corrected as rapidly as they are disclosed. 
Section 22 extends a privilege to the carriers and not to the Government. No 
earrier is bound to grant the Government any rate concession except through the 
usual litigation channels before the Commision as afforded by the Interstate 
Commerce Act, namely, a complaint that a rate is unreasonable—and the Com- 
mission, after hearing, so finds. 

It was specifically for the reasons described above that we have urged amend- 
ments in the Government rate provisions as proposed in H. R. 6141 and H. R. 
6142. The legislative proposals in those two bills will go a long way in elimina- 
ting the possibility for rate cutting by the carrier industry in the drive for Govern- 


ment traffic. 
Contention that: Government rates are negotiated “under the counter” in 


secrecy. 

The military departments use in principle the same procedure in negotiating 
rates with the carriers as used by ethical industrial concerns. When the mili- 
tary departments desire a reasonable rate on a particular commodity, a com- 
parison is made between present and proposed rates and the ton-mile earnings 
on the present and proposed rates. After these factors are determined, the mili- 
tary departments make representations to the carrier or its agent setting forth 
the transportation characteristics of the commodity and the ton-mile earnings 
on the present and proposed rates and inquire whether the carrier or its agent 
will publish the rate that has been proposed. After a review of the information 
supplied by the military department, the carrier may reply in the affirmative. 
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The carrier then has two methods by which the rate can be made available to the 
Government. It may either publish the rate in a tariff and file it with a regula- 
tory agency, or publish the rate in a tender under section 22. 

The military departments would, of course, prefer to have these rates pub- 
lished in tariff form. However, since the option is with the carrier as to the 
medium of publication and for reasons best known to the carrier, the publica- 
tion of the rate is generally in a tender under section 22. On the other hand, if 
the carrier replies in the negative to the request of the military departments to 
publish the proposed rate, the carrier and the military departments may then 
negotiate for a rate on a higher level, but certainly within a zone of reasonable- 
ness. After agreement is reached, the carrier then publishes the rates in the 
manner described immediately above. 

Of course, if the carrier publishes the rate in a tariff, it is filed with the regula- 
tory agency and is open to the general public for use and for inspection by any 
interested person. If the carrier publishes the rate in a section 22 tender, it is not 
filed with the Commission, but is tendered to the military departments in suffi- 
cient quantities to allow distribution to those Government agencies and installa- 
tions affected by the rate. The military departments maintain a file of these sec- 
tion 22 tenders which are available for inspection by any interested person at 
reasonable business hours. Thus, it will be seen that under the regulations of the 
military departments, they follow the same procedure in conducting their rate 
negotiatitons as do industrial concerns. 

In this connection you perhaps may inquire why the miiltary departments re- 
ceived almost 19,000 voluntary tenders last year. The answer is relatively simple. 
Most of these voluntary offerings by carriers are made so that a carrier can 
meet his competition to participate in Government traffic or go below the com- 
petitive rate to insure getting the Government traffic. 


ADVANTAGES OF PRIVATE AND CONTRACT CARRIAGE AVAILABLE TO PRIVATE SHIPPERS 
BUT NOT AVAILABLE TO GOVERN MENT 


Private shippers, in negotiations with common carriers, have avenues open to 
them that are not available to the Government. A private shipper, in negotia- 
tion for a rate with a common carrier, always has the private or contract trans- 
portation weapon available if the common carrier refuses the requested rate ad- 
justment. Because of Department of Defense policy, the military departments do 
not engage in private transportation except on a very limited scale within instal- 
lations and in terminal areas. Additionally, since contract carriers’ route per- 
mits have been granted by the Commission to fit the pattern of industrial con- 
cerns, a very small amount of this contract transportation is available to the 
miiltary departments. The military departments are thus in reality “captive” 
to the common carrier industry. 


ADDITIONAL COST TO THE MILITARY DEPARTMENTS IF SECTION 22 IS REPEALED 


Many inquiries have been made during this hearing as to what additional cost 
to the Government would be involved if section 22 is repealed. Since the prepara- 
tion of our original report on S. 2114 and its transmission last February by the 
Department of the Army to the chairman, Committee on Interstate and Foreign 
Commerce, United States Senate we in the Department of Defense have had an 
opportunity to make a more thorough investigation of this problem and our best 
informed estimate is that at the present level of traffic (passenger and freight), 
it will cost the military departments annually approximately $200 million 
for freight and $15 million for passengers, or a total of $215 million. This $215 
million figure, is of course, direct additional transportation cost only. It does 
not include the additional expense which will be necessary to hire additional 
personnel to process rate adjustments throught the carrier ratemaking machinery 
and litigate rate adjustments before the regulatory agency. Any estimate of this 
cost would be highly speculative—but this expense will emerge. 

In the deliberations of your subcommittee on these bills and particularly 
H. R. 525 it should be pointed out that the United States District Court for the 
Northern District of California speaking through Circuit Judge Lemmon in 
docket No. 35101, United States of America, Plaintiff v. Publie Utilities Commis- 
sion of the State of California, Defendant, decided April 30, 1956, said that it 
would interfere with military operations to require the military departments to 
be subject to the normal ratemaking provisions of the Public Utilities Commission 


of California. 
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The Court held that ‘“* * * insofar as section 530, * * * purports to author- 
ize the Public Utilities Commission of California to impose ‘such conditions as it 
may consider just and reasonable’ upon the granting of reduced rates by commer- 
cial carriers in favor of the * * * [United States of America], it is invalid, 
void, and of no effect, as contravening the provisions of the United States Consti- 
tution relating to the national defense, supra. The * * * [Public Utilities Com- 
mission of California] is permanently enjoined from enforcing any of the restric- 
tive provisions of section 530 as against the * * * [United States of 
America] * * *” 

In conclusion, the Department of Defense supports unqualifiedly the Govern- 
ment rate proposals in H. R. 6141 and 6142 and urges that they be favorably re- 
ported. Conversely, we recommend that H. R. 525 be unfavorably reported in 
its present form by your subcommittee. 

I thank you. 

EXHIBIT 1 


Sutruric AciIp—SHEFFIELD, ALA., TO FLORENCE, ALA. 


On April 6, 1955, a route order was issued to cover 36 carloads of sulfuric 
acid from Sheffield, Ala., to Florence, Ala.; movement to start immediately. 

The applicable rate was a class rate of 21 cents per hundred pounds, minimum 
weight based on capacity of tank car. It was requested that a rate of 115 cents 
per net ton, minimum weight based on capacity of tank car used be established. 
The requested rate was predicated on the Southern Freight Association Fourth 
Section Committee Sulfuric Acid Seale which is the basis used in establishing 
commodity rates on subject commodity between points in the same territory. 

Rail carriers established commodity rate as requested, and a savings of $5,382 
in transportation charges was realized. 


Tariff rate: 


pounds__ 100, 000 
per hundredweight__ 
Revenue per car 
Revenue per car-mile 
Revenue per ton-mile 
Negotiated rate: 
Distance 
Average load 


Revenue per car 
Revenue per car-mile 
Revenue per ton-mile 
Basis: Southern Freight Association Fourth Séction Committee Sulfuric Acid 


Seale. Statistics same as for negotiated rate. 


Exurit 2 


SMALL-ARMS AMMUNIPION—BELLEMONT, ARIZ, TO Hitt Fietp, Uran 


The Fourth Transporation Zone Office reported on November 16, 1955, by tele- 
phone, volume movement of 10,600,000 pounds of small-arms ammunition from 
Navajo Ordnance Depot, Bellemont, Ariz, to Hill Air Force Base, Utah. Ship 
ment to start immediately. 

The present going tariff rate fourth class 185 cents per hundredweight, mini- 
mum 20,000 poundea. 

The proposed rate of 116 cents per hundredweight, minimum 30,000 pounds, 
was predicated on commodity rate of 154 cents per hundredweight, published to 
apply on small-arms ammunition in Rocky Mountain Motor Tariff Bureau No, 32, 
ICC 55, from Gallup, N. Mex., to Salt Lake City, Utah. This rate reflects 38 
pereent of the first class rate. 

Due to the time element of shipment, rate negotiations were entered into with 
moter and rail carriers by telephone on November 18, 1955, to establish the rate 
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of 116 cents per hundredweight immediatély. Rate negotiations were success- 
fully concluded on November 22, 1955, prior to date of shipment, and resulted in 
a transportation savings of $73,000. 


Tariff rate: 
URN SiS oes oe tek Soe ces dened aleeld Wed miles__ 551 
pounds__ 20,000 
per hundredweight__ $1. 85 
Revenue per truck $370. 00 
Revenue per truck-mile cents. 67.151 
Revenue per ton-mile mills... 67.151 
Negotiated rate: 
BPANCO ore etek cic kiie ska ce ukdendncelea Based miles 551 
40, 000 
$1. 16 
Revenue per truck $464. 00 
Revenue per truck-mile cents_. 84, 210 
INO CIN cites cetcatccits aiciceteaeanataian ee ecigec alpacas enialieiocanie mills__ 42.105 
Tariff basis for negotiation (Gallup, N. Mex., to Salt Lake City, Utah) : 
Distance Ss 490 
pounds_. 10,000 
per hundredweight._. $1.54 
Revenue per truck $154. 00 
Revenue per truck-mile cents__ 31. 428 
Revenue per ton-mile mills__ 62. 856 


EXHIBIT 3 


FREIGHT AUTOMOBILES—F ort KNoOx, Ky., to TOLEDO, OHI0 


On April 6, 1956, the Office, Chief of Transportation, was notified by Fort Knox 
of impending movement of 123 carloads of freight automobiles from Fort Knox, 
Ky., to Toledo, Ohio ; such movement to begin April 9, 1956. 

The applicable rate was a class rate of 197 cents per hundred pounds, car- 
load minimum based on size car ordered. It was requested that a rate of 131 
cents per hundred pounds, minimum weight based on size car ordered, be éstab- 
lished. The requested rate was predicated on commodity rates applying on 
subject commodity in the opposite direction. 

Rail carriers, by section 22 rate tender, established a rate of 135 cents pér 
hundred pounds, explaining that the difference of 4 cents was occasioned by 
an arbitrary added to rates in this particular territory. A savings of $11,240.60 
was realized. 


Tariff rate: 

miles__ 340 
Average loading pounds_. 30,000 
hundredweight__ $1.97 
Revenue per car $591. 00 
Revenue per car-mile cents__ 173.82 
Revenue per ton-mile cents... 11.588 

Negotiated rate: 
Pe iia ee. 5k, askance acne aaa Satine een miles__ 340 
Average loading pounds__ 30,000 
I lie Rei i aca aa re Le ae aa ie wee g te hundreweight_._ $1.35 
Revenue per car $405. 00 
Revenue per car-mile cents__ 119 
Revenue per ton-mile cents__ 7.93 


Basis: 4th class Docket 13494 scale of rates, plus 4 cents per hundredweight, plus 
increase of Ex parte 123, 162-C, 166—D, 168—B, 175—-C, and 196—A series which 
is the established basis for commodity rates from northern points to many 
destinations in the South, applying same basis in reverse direction. 





1766 TRANSPORTATION POLICY 


Exuisit 4 


DyYNAMOMETERS—EL Monte, Catir., TO DAYTON, OHIO; Ex MONTE, CALIF., To 
San ANTONIO, TEx. 


The Los Angeles Ordnance District reported on May 18, 1955, by letter, a 
volume movement of 600,000 pounds of Dynamometers from El Monte, Calif., 
to Dayton, Ohio, and San Antonio, Tex., to begin in June 1955. 

The going tariff rates, 3d class were 799 and 565 cents per 100 pounds, respec- 
tively, subject to a minimum weight of 30,000 pounds, per Trans-Continental 
Tariff No, 38—H. 

The proposed rates of 428 and 342 cents, respectively, minimum 30,000 pounds 
are predicated on electrical appliances and machinery commodity rates published 
in item 5400 to Trans-Continental Tariff No. 2-U. 

Rate negotiations were started June 16, 1955. Negotiations were success- 
fully concluded, and the savings on the initial tonnage was $10.860. This com- 
modity is still moving in various quantities at intermittent periods. 


Dayton San Antonio 


Tariff rate: 
Distance 
Minimum we [tS Sc bSct a cwhsus out ceewiiun reese aweedis ewsmene 
Rate - oo ialinnnieakebaiand 
Revenue ‘per car. 
Revenue per car-mile 
Revenue per ton-mile 
Negotiated rate: 
Minimum weight 
ag tastane 
Revenue per car. al 
Revenue per car-mile kas 
Peeves OEP GER bb on bocce kukn mh ben Re abdbdensowk tidedh 
Tariff basis for negotiation: Predicated on electrical applicances and ma- 
chinery commodity rates published in TCFB Tariff No. 2- 


Sara. 
583888 


2.8 
nr £5 
a at ae 
PERS 


Exursit 5 


STEEL Towers, KnocKep Down—ENeLeEwoon, N. J., To TOBYHANNA, Pa. 


On January 4, 1956, the Office, Chief of Transportation, received a report from 
the Signal Corps Supply Agency, covering a volume movement of steel towers, 
knocked down, weighing 1,925,700 pounds to be shipped from Englewood, N. J., to 
Tobyhanna, Pa. Movements of shipments were to start in January 1956. 

The going class 3714 rate of 58 cents per hundredweight carload minimum 
weight 36,000 pounds was applicable to this movement of steel towers. 

The rail carriers were requested by telephone on January 4, 1956, to establish 
a commodity rate of 38 cents per hundredweight carload minimum weight 40,000 
pounds on this traffic. 

This requested rate was predicated on commodity rates published for applica- 
tion on manufactured iron and steel articles from and to points in the same 
territory. 

Successful negotiations were concluded January 9, 1956, which resulted in a 
savings of $3,851.40. 


Tariff rate: 
Distance 
Minimum weight 


Revenue per car 

Revenue per car-mile 

Revenue per ton-mile 
Negotiated rate: 

Distance 

Minimum weight 


Revenue per car 
Revenue per car-mile 
Revenue per ton-mile 
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Tariff basis for negotiation: Predicated on rates for manufactured iron and 
steel articles in the same territory. Negotiated rate statistics reflect the tariff 
pasis for iron and steel articles. 


Mr. Harris. We appreciate that. Of course, it is very easy to see 
that Mr. Smith reiterates the position he took with respect to section 
22 and opposes outright repeal of it. 

Mr. Rogers. Mr. Chairman, Mr. Smith’s office will be available to 
us for any calls, I presume. 

Mr. Harris. I am sure they will be available, and certainly that 
applies to the Department of Commerce and the Interstate Commerce 
Commission, too. 

In view of that, let me, on behalf of the committee, thank you and 
your associates here for your additional presentation today in sum- 
ming up and concluding the hearings on this very involved problem. 

This will conclude the hearings on this involved question. The 
record will be open for 10 days for anyone who desires to file any 
supplemental or additional statement. 

I announced on Thursday of last week that the record would remain 
open for a few days, giving anyone whom we might have overlooked, 
and certainly it was unintentional if we did, to express themselves on 
the record if they desired. 

The committee will adjourn with our thanks to you, Mr. Secretary, 
and to your associates and the others who have been interested in this 


problem. 
(The following material was later submitted for the record :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., July 20, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CHAIRMAN PRIEST: The Commission is pleased to take advantage of the 
opportunity afforded by Chairman Harris to submit a further statement at the 
conclusion of the extensive hearings before the Subcommitte on Transportation 
and Communications on H. R. 6141 and related bills. 

Many carrier and shipper representatives have testified before your subcom- 
mittee. Most of this testimony has been partisan, and understandably so, since 
each group represented has been chiefly concerned with the advancement and 
protection of its own particular interest and advantage. The Commission’s 
concern is not primarily how the interest of particular carriers will be pro- 
moted, but how the proposed changes in the act will affect transportation as a 
whole. More important, its vital interest is in how will they affect the overall 
national interest, that is, the interests of shippers, articles of commerce, and 
localities, all of which are entitled to a balanced and efficient transportation 
service at nondiscriminatory and fair rates. 

The general public has the right to expect the Commission to speak for and 
protect its interests since it is not organized for such a purpose. Also, Con- 
gress should expect us to analyze these proposals from the point of view of the 
objectives of the present transportation policy. Consistent with the exercise 
of such responsibilities, this statement, therefore, will implement our previous 
analysis of the proposed changes with those objectives in mind. 

As we understand it, the Association of American Railroads, speaking through 
Mr. Jervis Langdon, Jr., would abandon the Cabinet Committee proposals in 
considerable part in favor of concentrating on two major changes. One is 
that there should be added to the present section 15a of the act a paragraph 
reading: 

“In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates to the rates of any other 
mode of transportation ; or whether such rates are lower than necessary to meet 
the competition of any other mode of transportation.” 
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The other is for relief from the provisions of section 4 as contemplated by 
H. R. 6208. 

We are in accord with this latter proposal. H. R. 6208 was introduced by 
you at our request. The reasons for this request are set forth in the justifi- 
cation accompanying our letter addressed to you dated May 3, 1955. 

However, we recommend strongly against the proposed addition to section 15a 
of the three “shall nots” quoted above. The spokesman for the Association of 
American Railroads stated that the objective of the amendment would bé to 
prevent the Interstate Commerce Commission from apportioning traffic be- 
tween competing modes of transportation. He suggested that such a change 
would benefit the shipping public by permitting the carriers with the lowest 
out-of-pocket costs to reduce their rates to the level of such costs without regard 
to ang other considerations. 

The same witness stated that if the three “shall nots” are added to section 
15a, there would be no need to modify the present statement of national trans- 
portation policy. The implication that the proposed amendment of section 15a 
would not affect that policy is misleading. As we will show, the suggested “shall 
nots” would nullify the present mandate of Congress in the national transpor- 
tation policy that the Commission shall administer the Interstate Commerce 
Act so “as to recognize and preserve the inherent advantages of each” mode 
of transportation, and “to promote and foster sound economic conditions in 
transportation and among the several carriers * * * without * * * unfair or 
destructive competitive practices.” 

It should be made clear at the outset that the Commission does not attempt 
to apportion traffic between competing modes of transportation. The Commis- 
sion does believe, however, that it has a responsibility to so administer the act 
as to afford shippers, as far as possible, a choice of transportation services at the 
lowest rates which are consistent with efficient service. At the same time all 
carriers should have an opportunity to render competitive service with a maxi- 
mum of ratemaking freedom, but with restraints against rates which would be 
mutually destructive as between the modes of transport, or within any particular 
mode, to the detriment of the public. 

If the three “shall nots” were inserted in the rule of ratemaking of section 15a, 
the Commission would be limited to one test in determining the reasonableness 
of a rate—whether the rate is compensatory. We are convinced that this would 
be highly impracticable and inimical to the maintenance of a sound transpor- 
tation system. 

There is great variation in the cost patterns of the various forms of transpor- 
tation. Authorities agree that the constant or fixed portion of the total rail 
expense is approximately twice as great as the corresponding costs fot motor 
carriers, for example. It follows that the ratio of out-of-pocket or direct costs 
to total rail expenses is considerably smaller than the ratio of out-of-pocket 
costs to total motor carrier expenses. Thus, we have innumerable situations 
where the carrier with the higher total costs will have the lower direct costs, and 
vice versa. The low-cost form of transportation (all costs considered) should 
normally be the ratemaking form. Within reason, other carriers: should be 
permitted to meet the rates of the low-cost carrier. A high-cost carrier should 
not be permitted to set the pace in ratemaking, and the Commission’s policy has 
not bound rates to the high-costs carrier. 

In many competitive situations it is proper for a carrier to establish a rate 
returning less than its full costs but which will cover its direct or out-of-pocket 
costs and contribute something to fixed costs. However, the three “shall nots” 
would leave high-cost carriers entirely free to establish rates approximating 
their out-of-pocket costs for the sole purpose of capturing all of the traffic of 
competitors which have lower full costs, but higher out-of-pocket costs. To put 
it bluntly, the proposed amendment to section 15a would, in many instances, 
enable railroads to drive other forms of transportation out of business. In trans- 
portation, as in any other business, with the disappearance of competitors the 
rates of the victors in such a struggle would not long remain on the depressed 
competitive levels. Indeed, Congress showed its awareness of such economic 
realities by providing in section 4 (2) that: 

“Wherever a carrier by railroad shall in competition with a water route or 
routes reduce the rates on the carriage of any species of freight to or from 
competitive points it shall not be permitted to increase such rates unless after 
hearing by the Commission it shall be found that such proposed incréase rests 
upon changed conditions other than the elimination of water competition.” 
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Of course, no form of transportation should be expected to operate on an out- 
of-pocket cost basis, or on one approximating out-of-pocket costs, and it could 
not be expected that any would do so for very long. Accordingly, a carrier should 
not be permitted to reduce its rates to an out-of-pocket level for the purpose, or 
with the probable result, of depriving shippers of the service of other carriers 
with lower full costs. To avoid such a result, consideration of the effect of the 
rates upon other forms of transportation is essential. 

By the railroad’s test of competitive freedom, the services of other forms of 
transportation would be denied to the public in many cases. Motor carriers thus 
would be reduced in many instances to handling only traffic undesirable to the 
railroads for relatively short hauls. Shippers, however, desire motor service 
and, as shown by many grants of operating rights over strong railroad opposition, 
railroad service has not been adequate to meet shippers’ needs. Motor service, 
as a general thing, could be expected to deteriorate. One of the basic issues is, 
then, how much motor service can be dispensed with without undue sacrifice of 
the public interest. The public has come to depend on it in large measure for 
both peace and wartime needs. This issue should be faced syuarely. Water car- 
rier service poses the same problem. There has been an express intention of Con- 
gress, Shown by provisions of the Interstate Commerce Act, and by public expen- 
ditures on waterways and highways, in the encouragement and preservation of 
other forms of transportation. Needless to say, motor transportation would not 
have developed as it has, and inland water transportation would not have re- 
covered as it has since 1920 if the legislation now proposed had been in effect at 
an earlier date. 

The proposed changes will have far-reaching consequences in other respects. 
Proponents of the three “shall nots” minimize the difficulties which the Interstate 
Commerce Commission would face in protecting shippers and communities from 
unjust discrimination and undue prejudices and preferences. In our opinion, the 
proposed legislation would jeopardize many rate relations which have been 
worked out with extreme care over the years and which are the foundation of 
our marketing and distribution system. The interests of shippers and com- 
munities, like those of the carriers themselves, would be injured by the disrup- 
tion of these relations. 

Proponents of this legislation have repeatedly emphasized that the publie will 
still be protected against rates that are unjustly discriminatory or unduly prefer- 
ential and prejudicial because it is not proposed to amend sections 2 and 3 of 
the act, which condemn unjust discrimination and undue preference and preju- 
dice. Overlooked, however, is the fact that sections 2 and 3 are not self-executing ; 
they merely declare unlawful, unjust discrimination and undue prejudice and 
preference. These sections are given force and effect through section 15 (1) of 
the act which authorizes the Commission to prescribe just and reasonable rates 
to remove any unlawfulness, including undue prejudice and preference as between 
shippers and localities, by prescribing, if necessary, the precise rates that will 
accomplish that purpose. Our powers under section 15 (1) would become in- 
effectual in this respect, if the three ‘“‘shall nots” were adopted, regardless of 
whether section 15 (1) is amended. 

If section 15 (1) were amended, the Commission would have the power to 
prescribe only minimum or maximum rates, or the “relationship’’ that may be 
necessary to remove a violation. The term “relationship” would lose signifi- 
cance because only minimum or maximum rates could be prescribed. If section 
15 (1) is left unchanged, the Commission still would be prohibited by the new 
section 15a (3) from considering the relationship between rates of different modes 
of transportation. This analysis is supported by the fact that the railroads 
are now of the yiew that the power of the Commission to prescribe precise rates 
need not be restricted. This concession, significantly, is made contingent upon the 
adoption of a new paragraph 3 to the present section 15a containing the 3 “shall 
nots.” 

We are of the view that in the criticisms of the Commission’s administration 
of its statutory authority there has been much oyersimplification of transporta- 
tion problems and the incidence of regulation. In complete disregard of the 
fact that transportation is an essential public utility, we are said to interfere 
unduly with the operation of a pricing process of a kind considered to be good 
in business generally. In short, it is urged that virtually unlimited competition 
will giye the public lower rates by carriers “best fitted to perform the service. 
To the contrary, we believe that unrestrained competition would, after a period 
of uncertainty and of disruption and instability, result in the public being sub- 
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jected to higher and unequal rates and left without an adequate choice of strong 
carriers for services which are admittedly indispensable for the great mass of 
shippers. 

The Commission is required to take into account many factors in passing upon 
rate adjustments which involve more than the interests of the carriers alone. 
When called upon to take action, the Commission’s chief concern is the eco- 
nomic impact of rate changes. Involved are shippers over a wide range of terri- 
tory and the pattern of production and marketing not only of the particular com- 
modity but of related and competitive commodities. 

By way of illustration, we cite Blackstrap Molasses from Louisiana to Tavin 
Cities (292 I. C. C. 573), decided June 10, 1954. In that case the Commission 
suspended a proposed reduction in a rail rate, found the rate not shown to be 
just and reasonable, and ordered it canceled. 

Blackstrap molasses is used in making mixed animal feeds. Large quanti- 
ties move by barge from New Orleans to the Twin Cities. Movements by truck 
also occur from various railheads and from barge terminals in the Twin Cities. 
Feed manufacturers are located throughout Minnesota and the adjacent States 
of Iowa, Nebraska, and the Dakotas. Many are served by railroads, but have 
No access to water service. 

The railroads proposed a substantial reduction in their rate to regain some of 
the traffic moving via the direct barge route from New Orleans. The proposal 
was protested not only by the barge lines but by numerous shippers. Most of 
the testimony concerned the effect of the rate upon the small manufacturers and 
shippers located away from the water routes, who are in active commercial 
competition with the large producers in the Twin Cities. Among other enter- 
prises that would have been adversely affected were sugar refining companies 
at origin points in Louisiana west of the Mississippi River producing molasses 
from domestic sugar, and numerous feed distributors at interior points in Towa, 
Nebraska, Minnesota, and the Dakotas. The important issues were the existing 
rate relations, market competition and costs of transportation service. The rail- 
roads contended that a reduction in the rail rate was necessary to meet the 
water competition and that their proposed rate was not lower than necessary to 
accomplish that purpose. There was no claim that the existing rates and rate 
relationships were unreasonable. 

Under the present statute, we could, and did, give consideration to the rate 
relationships between the railroads and the water carriers and the effect that 
the proposed change in the rail rate would have had upon competing manufac- 
turers and shippers in this large geographical area. 

The cost data for the service by rail indicated that over reasonably direct routes 
the proposed reduced rail rate would be compensatory. Upon the record, which 
was comprehensive on the question of carrier, shipper and market competition, 
the Commission found that the proposed rate was lower than necessary to meet 
the barge competition, would be contrary to the present national transportation 
policy and held potentialities of undue prejudice against interior feed mills and 
undue preference of those located at the Twin Cities. It was found also that 
the reduced rate would unduly prefer shippers from New Orleans and be unduly 
prejudicial to those located at other origins in Louisiana. 

The facts in this case iNustrate how many factors vital to the welfare of a wide 
variety of shipper interests, including those of small business, are involved in 
what appears to be a mere matter of a rate reduction by a competing mode of 
transportation. This protection to the public would have been impossible under 
the proposed revised rule of ratemaking in section 15a (1) or the proposed new 
paragraph 8 to the present section 15a. 

Transportation is too critical a factor in the national economy to be subjected to 
the degree of license contemplated by the “shall nots” and the possible loss or 
deterioration of competitive services necessary to the national welfare. A 
balanced but competitive system, providing a variety of transportation service, 
is needed. There already exists ample competition between carriers. It has 
been described as “bitter and intense.” The railroads are now active and 
vigorous participants in this competitive struggle. Asa result, the public benefits 
by obtaining good service from all forms of transportation at reasonable charges. 
The risk the proponents of this legislation seem to be willing to take is not theirs 
alone; the public would have greater risks to bear. As stated later, there are 
other wavs in which carriers can be assisted, without the gamble the country 
is now being asked to take. Experience in recent years has shown that rail- 
roads have been spurred into making large gains in efficiency and reductions of 
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costs through technological and other changes because of existing keen competi- 
tion, all to the public advantage. 

We are constrained to make some final observations. It seems to us that some 
of the proposed changes are, in effect, attempts to treat symptoms and not the 
fundamental ills which face public transportation. The constant erosion of 
traffic which properly should be handled by common carriers or regulated carriers 
is the major source of the problems of public transportation. To be blunt again, 
we must point out that the action of the Government agencies themselves in 
diverting traffic from regulated carriers, the practices of the Department of 
Defense and the Government Services Administration in seeking rates as low as 
possible under section 22, the continual expansion of exempt commodities and 
exempt carriers, and the growth of private transportation, are all contributing 
to a weakening of the service which the average shipper wants and needs for 
his protection. The continuance of the taxes on freight and passenger trans- 
portation which apply only to forhire transportation offers a strong induce- 
ment to large shippers who can afford it to engage in private transportation. 
Others, in an effort to escape the tax, engage in forhire transport through spurious 
invoices of purchase and sale. There are 4 million small businesses in this 
country most of which cannot afford private carriage and which must depend 
upon public transportation for services necessary to their survival. 

The less traffic handled by public transportation the higher the rates will go 
and the less efficient for hire service will become. If, in fact, the “hard core of 
transportation” in this country is common carriage, then all reasonable and 
practicable efforts should be directed toward its preservation. The overwhelm- 
ing majority of people still must rely on public transportation. In their in- 
terest and for the national security it must be kept sound. 

Transportation is an indivisible and integral part of this Nation’s economy. 
Influences which curtail the progress of public transportation will force it to 
lag behind and thereby retard the growth of our total economy. Congress, the 
Government agencies, and the carriers themselves should consistently work 
together to preserve a sound transportation system. This objective cannot be 
served if factors which run counter to its attainment are promoted through 
special legislation or other practices. 

The basic aim of regulation is the protection and advancement of the interests 
of the public. To succeed, transportation regulation must be administered with 
a knowledge of all the facts that bear upon particular rate adjustments and 
with power to act in the light of what is good for transportation in its larger 
aspect, rather than for what is desired by particular carriers in given situations. 

We believe that regulation is accomplishing its broad objectives. We do not 
contend that legislation affecting regulation cannot be improved in some respects 
or that its administration is perfect. Indeed, in this letter and upon other oc- 
casions we have pointed out to the Congress current and potential problems 
facing public transportation. Nevertheless, on the whole, the transportation 
system of the country is in a reasonably sound condition. Coordinated services 
are being promoted, technical innovations and improvements in service are 
being effectuated, and rates are as reasonable and as free from unjust discrim- 
ination as could be expected when the issues are sO many and so complex. All 
of this is being done under a system of private ownership, which makes huge 
tax payments to our Federal, State and local governments, rather than under 
Government ownership and at a deficit, as in most other countries. 

We therefore respectfully submit that neither the Nation’s balanced, efficient 
and progressive transportation system, nor the national economy, should be 
subjected to the disturbances and ultimate damage which would result from 
enactment of certain provisions of H. R. 6141 or the substitute proposal in the 
form of the three “shall nots” as suggested by the Association of American 
Railroads. 

Sincerely yours, 
ANTHONY ArpPAIA, Chairman. 


SECOND SUPPLEMENTARY STATEMENT BY JERVIS LANGDON, JR. ON BEHALF OF THE 
ASSOCIATION OF AMERICAN RAILROADS 


This supplementary statement was prepared by Jervis Langdon, Jr., and is 
presented on behalf of the Association of American Railroads. It is a reply 
to the further statement dated July 20, 1956, and submitted on behalf of the 
Interstate Commerce Commission to Chairman Priest of the House Committee 
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on Interstate and Foreign Commerce in connection with H. R. 6141 and related 
bills. The ICC statement sets forth its objections to the three “shall nots”—the 
proposed legislation which would bring to an end the ICC’s present practice 
of rejecting compensatory rates proposed by one form of transportation when 
found to have an adverse effect upon a competing form. 

This is the first opportunity the railroads have had to answer these ICC 
objections. In its main presentation in connection with H. R. 6141 the ICC did 
not come to grips with the “shall nots”’—although they clearly constituted 
the main thrust of the ratemaking recommendations in the Cabinet Committee 
report which this proposed legislation was designed to implement. 

The ICC opens its July 20 statement by denying that it attempts to “appor- 
tion” traffic among competing modes of traffic. Regardless of terminology, the 
effect is apportionment. For the ICC does agree that, in passing upon the 
reasonableness of the rates of one mode of transportation, their effect upon a 
competing mode is taken into account and that compensatory railroad rates, for 
instance, have been set aside because of an adverse effect upon motor or water 
carriers. While this may not be apportionment in terms, apportionment is 
the inevitable result, and it is this practice which the ICC defends as being in 
the public interest of transportation as a whole. It gives four reasons: first, 
the practice is in accord with the “objectives of the present transportation 
policy”; second, the practice is often in the interest of protecting the form of 
transportation with the lower “full” eosts as distinguished from lower out-of- 
pocket costs; third, the general public wants and desires to have motor and 
water service in any event; and fourth, the practice is necessary to protect the 
public from discriminatory rates. 

We proceed to separate consideration of the reasons which the ICC gives for 
opposing the “shall nots.” 


Point 1. Instead of “nullifying” the national transportation policy, the “shall 
nots” would require the ICC to carry out its basic objective 

The ICC says that its present practice of taking into account the effect of 
the rates of one form of transportation upon the traffic and revenues of a 
competing form is in accord with the objectives of the national transportation 
policy and that “the suggested ‘shall nots’ would nullify the present mandate 
ef Congress in the national transportation policy.” 

We do not agree with this conclusion. 

At the time the Transportation Act of 1940 with its national transportation 
policy was under consideration, there was apprehension that water-carrier rates 
would be regulated in the interests of the railroads, and to forestall any such 
result the Congress took three positive steps. By amendment to the ratemaking 
rule in each part of the act, it provided that the ICC, in taking into account “the 
effect of rates on the movement of traffic,” should be limited to “the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed. * * *”* And it added a proviso to the antipreference provisions 
in each part of the act to the effect that they should not be construed to apply 
to “discrimination, prejudice, or disadvantage to the traffic of any other carrier 
of whatever description.” * And finally it provided in section 305 (c) that: “dif- 
ferences in the * * * rates * * * of a water carrier in respect to water trans- 
portation from those im effect by a rail carrier with respect to rail transportation 
shall not be deemed to constitute unjust discrimination, prejudice, or disad- 
vantage, or an unfair or destructive competitive practice, within the meaning of 
any provision of this act.” 

Safeguards of the same character had been provided when, 5 years earlier, mo- 
tor carriers were brought under ICC regulation, and there was fear that their 
rates would be regulated in the interest of the railroads. At that time the “policy 
of Congress to regulate transportation by motor carriers in such manner as to 
recognize and preserve the inherent advantages of * * * such transportation” 
was made clear,® and the ICC was instructed, in the exercise of its power to fix 


1Pt. I, see. 15 (2) ; pt. II, see. 216 (i) ; and pt. III, sec. 307 (f) (See S. Rept. 433, 76th 
Cong., 1st sess., May 16, 1939, at pp. 2-3.) : 

2 Proviso in pt. I, see. 3 (1), reading: “Provided, however, That this paragraph shall 
not be construed to apply to discrimination, prejudice, or disadvantage to the traffic of 
any other carrier of whatever description.” 

Comparable provisos are found in pt. II, see. 216 (d) ; and pt. ITI, see. 305 (c). 

8 Sec. 202 (a) of the Motor Carrier Act of 1935. 
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just and reasonable rates, to “give due consideration, among other factors, to 
the inherent advantages of transportation by such carrier, to the effect of rates 
upon the movement of traffic by such carriers. * * *’* And finally the Con- 
gress added the same proviso to the antipreference séction in the Motor Carriér 
Act which, as we have seen, was included in the comparable sections of other 
parts of the act in 1940.° 

So much for the intent of Congréss in the regulation of water and motor carrier 
rates. Thé important point here is that the Congréss intended the same result 
in the regulation of railroad rates. ; 

In 1940 the same National Transportation Policy was made applicable to the 
regulation of the railroads as to the regulation of the motor cartiers And the 
water carriers, and the Congress, in providing “for fair and impartial régulation 
of all modes of transportation subject to the provisions” of the Interstate Com- 
merce Act, called upon the Commission so to administer it “as to recognize 
and preserve the inherent advantage of each; * * *.” Moreover, the same pro- 
viso as had originally been made was made to section 3 (1), the comparable pro- 
vision for railroads, and section 305 (c), the comparable provision for the water 
earriers. And finally, the ratemaking rule for railroads (sec. 15a) was made 
subject to the same amendment as included in the case of the motor and water 
carriers, and the Commission was instructed, in the exercise of its power to 
prescribe just and reasonable rates, to consider, among other factors, “the effect 
of rates on the movement of traffic,” but only “by the carrier or carriers for which 
the rates are prescribed.” Neither the motor carriers nor the railroads, it is 
true, were specifically provided with the equivalent of section 305 (c) in the 
water carrier part, but that section was not designed te modify the provisions 
of the National Transportation Policy or provide special and more favorable 
treatment to water carriers.° 

Equal treatment for each of the regulated forms of transportation was empha- 
sized and reemphasized during the course of the debates in the Congress on the 
Transportation Act of 1940, and this included the right of each form to assert its 
inherent advantages in competing with the others. In the supplementary state- 
ment filed by the Association of American Railroads under date of June 4, 1956, 
in connection with this subject, these statements from the debates were set forth 
in the appendix (pp. A-5 to A-9), and they are repeated in appendix A hereto. 

In its early decisions the ICC so applied the Transportation Act of 1940, in- 
eluding the National Transportation Policy. Seatrain Lines, Inc. v. Akron, 
0. & Y. Ry. (243 1. C. C. 199 (1940) at p. 214). In an exhaustive review of the 
authorities following World War II, the ICC, aftér recognizing that there had 
been “deviations,” said in the well-known Automobile case: 

“As Congress enacted separately stated rate-making rftilés for éach transport 
agency, it obviously intended that the rates of each such agency should be de- 
termined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, théfté appears no 
warrant for beHeving that tail rates, for example, should be held up to & par- 
ticular level to preserve a motor-rate structure, or vice versa.” " 

Thus was a rail rate, found to be compensatory, upheld “notwithstanding the 
possible injurious effect * * * upon the business of protestant [tank trucker.]” * 
And the ICC pointed out in other instances that “The fact that the effect [of 
the proposed rate] may be to attract traffic how moving by other forms of trans- 
portation is not of legal significance,” ’ and affords “no basis for diSapproval.” ” 
Contentions that proposed rates were lower than necessary to meet the competi- 


4See. 216 (1), Motor Carrier Act of 1935. At that time, the ratemaking rule which 
governed the railroads (see. 15a) provided that in the exercise of the Commission's power 
to ean just and reasonable rates it “shall give due consideration, among other factors, 
to the éffect of rates on the movement of traffic.” The addition of the phrase “by the car- 
nipt py poneiems for which the rates are prescribed” camé later with the Transportation Act 
o a be 

5 See. 216 (d), Motor Carrier Act of 1935, A similar proviso was later added, as we 
hate sen, to sec. 3 (1), which is the antipreference governing the railtoads in the Trans- 
portation Act of 1940. 

* Oppenheim, The National Transportation Policy and Inter-Carrier Competitive Rates 
(1945), at pp. 71-77. 

7™New Automobiles in Interstate Commerce, 259 I. C. C. 475 (1945), at p. 538. 

8 ron Products from Baltimore to Martinsburg, W. Va., 246 I. C. C. 496 (1941), 
at p. 498. 

* Groceries from Boston to Maine and Vermont, 248 TI. C. C., 199 (1941), at p. 202. 

10 Unfinished Cotton Goods from Texas to New Orleans, 248 I. C. C. 721 (1942), at p. 724. 
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tion were overruled with the finding that they did not constitute a “claim” that 
they were “lower than reasonable minima,”’™ and the “practical question” of 
whether the competition could be met with a rate higher than the one proposed 
was found to be for the “managerial discretion of the railroad.” 

Accordingly, we regard as incorrect the assumption in the ICC’s statement of 
July 20 to the effect that “the suggested ‘shall nots’ would nullify the present 
mandate of Congress in the national transportation policy.” And we dissent 
from the ICC’s criticism of the railroad presentation in support of the “shall 
nots” when it says: 

“The same witness [Langdon for the AAR] stated that if the three ‘shall 
nots” are added to section 15a, there would be no need to modify the present 
statement of national transportation policy. The implication that the proposed 
amendment of section 15a would not affect that policy is misleading.” 

Clearly, the “shall nots” would affect the national transportation policy as 
it has been administered by the ICC. But it would not affect that policy as it 
was intended by the Congress—an intention which the ICC, in certain earlier 
decisions, recognized and applied. The “shall nots,” in other words, would 
require the ICC to carry out the national transportation policy as designed by 
the Congress. To accomplish this purpose it is not necessary to amend the policy 
itself, 


Point 2. Instead of promoting low-cost transportation, the ICC practice—twhich 
the “shall nots” would change—often penalizes the low-cost form of carriage 


In its statement of July 20 the ICC says: 

“There is great variation in the cost patterns of the various forms of transpor- 
tation. Authorities agree that the constant or fixed portion of the total rail 
expense is approximately twice as great as the corresponding costs for motor 
carriers, for example. It follows that the ratio of out-of-pocket or direct costs 
to total rail expenses is considerably smaller than the ratio of out-of-pocket 
costs to total motor carrier expenses. Thus, we have innumerable situations 
where the carrier with the higher total costs will have the lower direct costs, 
and vice versa. The low-cost form of transportation (all costs considered) 
should normally be the ratemaking form. Within reason, other carriers should 
be permitted to meet the rates of the low-cost carrier. A high-cost carrier should 
not be permitted to set the pace in ratemaking, and the Commission’s policy 
has not bound rates to the high-cost carrier. 

+. * . - * es . 


‘““* * * the three ‘shall nots’ would leave high-cost carriers entirely free to 
establish rates approximating their out-of-pocket costs for the sole purpose of 
capturing all of the traffic of competitors which have lower full costs, but higher 
out-of-pocket costs. To put it bluntly, the proposed amendment to section 15a 
would, in many instances, enable railroads to drive other forms of transportation 
out of business, 

~ e * » * ® ® 


“Of course, no form of transportation should be expected to operate on an out- 
of-pocket cost basis, or on one approximating out-of-pocket costs, and it could 
not be expected that any would do so for very long. Accordingly, a carrier should 
not be permitted to reduce its rates to an out-of-pocket level for the purpose, or 
with the probable result, of depriving shippers of the service of other carriers 
with lower full costs. To avoid such a result, consideration of the effect of the 
rates upon other forms of transportation is essential.” 

This statement demands careful analysis. 

What are the railroads seeking through the enactment of the “shall nots’’? 
It is the right to make competitive rates which will at once reduce their unit 
costs and increase their net revenues. As every economist knows, this objective 
in the case of an industry with substantial fixed or constant costs is often 
, attained by rates which are less than “full” costs. The following example makes 
the point: In the transportation of commodity X, the out-of-pocket expense is 
$3, and the full cost is $4 per ton. A rate of $3 will attract 1,000 tons, a rate of 
$3.50 will bring 800 tons, and a $4 rate (which is equivalent to full cost) will 


All Freight yen Chicago and St. Louts to Santa Rosa, New Mewico, 248 I. C. C. 517 
(1921 ), at p. 


2 Empty edna in Western Trunk Line and Southwestern Territories, 246 I. C. C. 
253, 255 (1941). 
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move 300 tons. Now, which rate will make the biggest contribution to the net 
revenues of the railroad? The answer is obvious from the following table: 


Total | Total out-of- Total con- 
revenue pocket tribution 


400 tons at $3.50 
300 tons at $4 


Thus would a rate of $3.50 increase the net revenues of the railroad more than 
a higher rate of $4 which would cover full costs. Moreover, the $3.50 rate would 
reduce total unit costs by attracting more traffic over which to spread the 
constant expenses. This method of ratemaking is known to the ICC; certainly 
it is known to its Cost Section. In a recent bulletin released to the public, the 
1CC’s Cost Section, dealing with this precise subject, said in part: 

“Prices are never based on an arbitrary apportionment of the constant or 
fixed expenses. Indirect expenses never burden all traffic proportionately, ton 
for ton, irrespective of the ability of the traffic to pay. Such an approach, 
indeed, would be contrary to the principle that low unit contributions to the 
constant costs may yield increased aggregate contributions as a result of added 
volume. 


. a * * ~ * 8 


“* * * yalue of service (demand) is, indeed, the key to a ‘fair apportionment’ 
of the constant costs.” * 

What this means is that, contrary to the inferences in the ICC statement of 
July 20, average full cost has absolutely no significance except in relation to 
volume in any industry, with substantial constant eXpense, such as the rail- 
road industry. The failure of the ICC to recognize this fact invalidates its 
presentation. 

Take the $3.50 rate in the example set forth above. And let us assume that, 
in accordance with its present practice, the ICC finds this rate to be unlawful 
because of an adverse effect upon either the competing motor or water carriers 
whose full costs (not counting public subsidies) are $3.75, say, or less than the 
$4 full cost for the railroad. 

What are the consequences of the ICC’s denial of the $3.50 rate? Inevitably, 
they are these: It reduces the railroad’s net revenues, increases the railroad’s 
unit costs (by restricting the volume of traffic over which constant expenses 
may be spread), and necessitates higher rates on other traffic. In addition, the 
ICC denial will have the effect of apportioning traffic to forms of transportation 
whose full economic costs are not included because the taxpayers provide and 
maintain their rights-of-way—often at no charge. 

When therefore the ICC denies the $3.50 rate under the circumstances re- 
lated, it is denying to the form of transportation with the higher constant 
expenses an opportunity to lower its unit costs and thus perhaps qualify itself, in 
particular circumstances, as the low cost form of transportation. Certainly, in 
taking action of this kind, the ICC does not serve the purpose of low cost 
transportation for the benefit of the public. This is a laudable objective, but 
we would suggest that before price tags are put on the competing forms of trans- 
portation (1) each form be allowed, with compensatory rates, to spread its 
constant costs over as much traffic as possible and (2) all of the costs (not 
just the costs which the shippers are asked to reimburse) be included. 

How else can the ICC ever know whether or not it is promoting low-cost 
transportation? 

This is not to suggest that the rates of carriers using public rights-of-way 
cover costs absorbed by the taxpayers, but clearly their contribution cannot be 
ignored in the discharge of a public duty to promote the type of “economical 
and efficient” national transportation system contemplated by the national 
transportation policy. At all events, the ICC should not be allowed to enjoin 
the principal form of transportation which provides and maintains and pays 
taxes on its own right-of-way from achieving lower unit costs (by distributing 
its necessarily higher constant expenses over as many traffic units as possible) 


13ICC’s Cost Section Statement No. 4-54, November 1954, at pp. 20-21. 
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for the purpose of protecting forms of transportation which use public facili- 
ties, often at no charge. 

Nor does the ICC save the point when it says in its statement of July 20 that 
“within reason, other carriers should be permitted to meet the rates of the low- 
cost carrier.” 

In the example cited above this would presumably mean that, if the competing 
water carrier had a lower “full” cost of, say $3.75 and fixed its rate at that level, 
the “higher cost” railroad could name a rate of $3.75. But that does not solve 
the problem even if the railroad could publish a $3.75 rate—which it could not 
under present ICC practice. In the first place, it is the $3.50 rate, not the $3.75 
rate, which will produce the lowest unit costs for the railroad and increase its 
net revenues the most. In the second place, the chances are that the ICC would 
not authorize a $3.75 railroad rate. 

Repeatedly has the ICC condemned as unreasonably low compensatory rail- 
road rates which failed to reflect an adequate differential over the full costs 
to the shipper of using competing water services.“ In fact, the railroads are 
supposed to hold an umbrella over subsidized inland water carriage—at what- 
ever rate levels that subsidized form of transportation may name—and the 
suggestion that the ICC “within reason” will permit the “high cost” carrier 
to meet the rates of the “low cost” carrier is hardly correct—even when the com- 
petitor is low cost because of subsidy. 

It is not to be inferred from the foregoing that, when compared with the costs 
of forms of tfansportation which employ publi¢ rights-of-way, railroad “full” 
costs are always higher. Quite the contrary is true, particularly when such costs 
are compared with those of motor carriers for distances beyond 150 te 200 
miles. Nor is it to be inferred that if competitive rates proposed by railroads 
cover their “full” costs they will necessarily be allowed. In a fairly recent case, 
proposed rates were shown by the evidence to be 146 percent of “full” railroad 
eosts, and yet the ICC turned them down because of an adverse effect upon com- 
peting motor carriers.“ Railroad rates to meet highway competition have been 
increased by the ICC although they reflected much higher than average car-mile 
revenues.” 

Every time the ICC reflects rates of the character of the $3.50 rate above men- 
tioned, it increases transportation costs as a whole, imposes a special penalty 
on the tailroads which have proportionately high constant expenses because 
they provide, maintain, and pay taxes on their own rights-of-way, and ifiter- 
feres with the development of the kind of national transportation system which 
the Congress intended with its 1940 policy declaration. The “shall nots” are 
thus required to restore a degree of fairness in the regulatory process and to 
instill some ecOnomic sense. 


Point 3. Instead of causing the deterioration of motor and water services, the 
“shall nots” would help all forms of transportation find their true economic 
places in @ sound and efficient transportation system 


The next reason for ICC opposition to the “shall nots” is the assumption that 
they would cause deterioration of motor and water cartier service. 

Such services, it says, cannot be dispensed with unless the public interest is to 
be sacrificed. The ICC observes: 

“There has been an express intention of Congress, shown by provisions of the 
Interstate Commerce Act, and by public expenditures on waterways and high- 
ways, in the encouragement and preservation of other forms of transportation. 
Needless to say, motor transportation would not have developed as it has, and 
inland water transportation would not have recovered as it has since 1920 if the 
legislation now proposed had been in effect at an earlier date.” 

This ICC statement borders upon saying that the motor and water carriers 
come first—irrespective. 


144A late example is the decision of division 2 on reconsideration in Pig Iron—Rockwood, 
Tenn., to Chicago and Joliet, I. and 8. docket 6388, dated May 23, 1938. 

1 Since 1948 the ICC’s Cost Section has been making a series of territorial studies show- 
ing the development of unit costs, operating performance factors, and cost scales for motor 
carriers operating in the sevéral regions of the country. E. g., ICC Statement No. 2-56, 
Cost of Transporting Freight by Class 1 Motor Common Carriers of General Commodities 
Performing Transcontinental Service. The conclusion stated in the text is the result of 
a comparison of such cost scales with the average rail costs arrived at under form A for 
the comparable region, or the area including the region. 

18 Alcoholic Liquors in Official Territory, 288 I. C. C. 219 (1951), at p. 228. 

17 Southwestern Tank Truck Carriers Committee et al. v. Abilene & Southern Railway 
Company et al., 284 1. C. C. 75 (1952), at p. 84. 
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We do not attribute such a position to the ICC, but we do say that its practice 
of disallowing $3.50 rates in circumstances such as those related above will ulti- 
mately have the result of guaranteeing first place for the motor and water car- 
riers. No form of transportation such as the railroads, depending solely upon 
mass movement over privately owned but publicly taxed rights-of-way, can possi- 
bly survive such a practice—in the long run. 

It has generally been understood that the national transportation policy is 
applicable to each form of transportation alike and that, in the public interest, 
its uniform provisions do not prefer one form over the other. In construing this 
policy, the ICC now says that it is important for the public to continue to have 
motor and water services, and the implication is that this should be without 
regard to economic costs. Accepting this position for the moment, it follows 
that the public should also continue to have railroad service without regard to 
economic costs, 

It is simple enough for the ICC, by disallowing rates of the $3.50 kind referred 
to above, to protect motor and water carriers from railroad competition. The 
principal advantage the railroads appear to possess in the competitive race, 
particularly with the motor carriers, is the advantage of low unit costs based on 
volume, and when the ICC interferes with the assertion of this advantage for the 
purpose of protecting competing forms, it can render the railroads as competi- 
tors largely impotent. 

But if the country should also continue to have railroads, how is the ICC going 
to protect them from the motor carriers? Motor carriers obtain most of their 
traffic because of faster and more flexible service. In order to assure the con- 
tinuance of railroad service, is the ICC in a position to make motor carrier com- 
petition less effective by requiring 3-day service between stations A and B instead 
of the 36-hour service which controls the traffic? And how can competitive motor 
service be made less flexible to help the railroads stay in business? Many hun- 
dreds of miles of railroad line serving agricultural areas in this country have 
been abandoned since the enactment of the nationa] transportation policy of 
1940, and if the continuance of railroad service is regarded as important in the 
public interest, the ICC is of course powerless to protect it from the competition 
of the exempt and private transportation, both on the highways and waterways. 

Attent on is invited to appendix B which is recent evidence of the truly 
astounding growth of water transportation on the inland rivers during recent 
years—a growth which is confirmed by the evidence submitted during the course 
of the hearings in H. R. 6141 by Witness Chester C. Thompson of the American 
Waterways Operators, Inc. Whether palatable or not to the many special 
interests Which sponsor it, the truth is that inland water transportatiun Is 
inherently discriminatory. Its “benefits’—to which all of the taxpayers of 
the country contribute—are available to certain areas of the country only, and 
even then, they are largely limited to shippers who can accumulate minimum 
shipments of no less than 500 to 1,500 tons. And what can the ICC do to 
protect smaller and less fortunately located shippers from such discrimination, 
let alone insure the continuance of railroad service in the face of such com- 
petition? The ICC has said that it can do nothing,” and this has been empha- 
sized by the Supreme Court.” The ICC has helped the development of this 
inherently discriminatory form of transportation by requiring that railroad 
rates reflect adequate umbrellas over the full costs to the shipper of using the 
water service—whatever those costs may be.” 

The point of course is this: In protecting motor and water carriers against 
railroad competition, the ICC has no problem. To the extent that railroad 
has an advantage, it takes the form of lower rates reflecting lower unit costs, 
and that is an advantage which the ICC can make ineffective, and even destroy, 
in the interest of protecting the other forms of transportation. But when 
the shoe is on the other foot, the ICC is completely and hopelessly impotent. 
It cannot protect the railroads against the competition of either the motor 
or water carriers. The charges of most of these competing carriers are not 
even known to the ICC, let along under its control. And so far as the regulated 
water carriers are concerned, their principal advantage of faster and more 
flexible service is not subject to the restraining hand of regulation. The rates 


18 Cotton from Memphis and Helena to New Orleans, 273 I. C. C. 337 (1948), at pp. 
365-366. 

10 Interstate Commerce Commission Vv. Mechling, 330 U. S. 567 (1947). 

» Note 14, supra. 
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of the relatively few barges under ICC control cannot be touched in the interest 
of preserving railroad service.” 

Since the ICC is powerless to protect the railroads from the competition of 
the other forms, it is grossly unfair to protect the other forms from compensatory 
and nondiscriminatory railroad rates. 

The only practical means of bringing about some degree of consistency in 
the application of the national transportation policy—a policy which is neither 
national nor consistent as presently applied—is to permit each form of trans- 
portation, in dealing with the competition of another form, to assert. its inherent 
competitive advantages. That is what the three “shall nots” would accomplish. 
The fact that the “shall nots’ would give the railroads the same rights as now 
possessed by every other form of transportation is no reason for ICC condem- 
nation. 


Point 4. I0C fear that the “shali nots” would open up means for discriminating 
against the public is baseless and reflects a fundamental error of law 


The ICC observes that it “is required to take into account many factors in 
passing upon rate adjustments which involve more than the interests of the 
carriers alone,” and in this connection it says that its power to remove dis- 
crimination “would become ineffectual * * * if the three ‘shall nots’ were 
adopted.” 

The ICC recognizes that there is no proposal to change in any way either sec- 
tion 2 or section 3, but it observes: 

“Overlooked * * * is the fact that sections 2 and 3 are not self-executing; 
they merely declare unlawful, unjust discrimination and undue prejudice and 
preference. These sections are given force and effect through section 15 (1) 
of the act which authorizes the Commission to prescribe just and reasonable 
rates to remove any unlawfulness, including undue prejudice and preference as 
between shippers and localities, by prescribing, if necessary, the precise rates 
that will accomplish that purpose. Our powers under section 15 (1) would be- 
come ineffectual in this respect, if the three “shall nots” were adopted, regard- 
less of whether section 15 (1) is amended.” 

It will be recalled that, in the view of the railroads, the power of the ICC 
to fix precise rates under section 15 (1) need not be withdrawn in order to 
accomplish the purpose of the three “shall nots,” and accordingly, their proposal 
does not contemplate any change in section 15 (1). The only reason assigned 
by the ICC in now saying that, even if section 15 (1) is left unchanged, its power 
to cure discrimination under sections 2 and 3 would be “ineffectual” is set forth 
as follows: 

“If section 15 (1) is left unchanged, the Commission still would be prohibited 
by the new section 15a (3) from considering the relationship between rates of 
different modes of transportation. This analysis is supported by the fact that 
the railroads are now of the view that the power of the Commission to prescribe 
precise rates need not be restricted. This concession significantly, is made con- 
tingent upon the adoption of a new paragraph 3 to the present section 15a con- 
taining the three ‘shall nots.’” 

If this is meant to suggest that section 15 (1) is another means for apportion- 
ing traffic—under the guise of “considering the relationship between rates of 
different modes of transportation’—the ICC’s power to act would certainly be 
curbed by the enactment of the “shall nots.” But we submit that section 15 (1) 
would not be properly resorted to in this connection. In its disallowances of 
compensatory rates because of their effect upon other forms of transportation, 
the ICC has not employed its power under section 15 (1) to prescribe the precise 
rate; on the contrary, it has employed its minimum rate power but with the use 
of faulty standards. Accordingly, if the faulty standards for reasonable mini- 
mum rates are eliminated, as the three “shall nots” would do, the ICC’s power 
under section 15 (1) to fix precise rates would remain, but it would not be 
exercisable in a manner to defeat the objective of the three “shall nots.” That 
is the reason the railroads believe it unnecessary to amend section 15 (1). 

But the principal question here is, how would the enactment of the “shall 
nots” affect the ICC’s power to cure discrimination against shippers, localities, 
regions, ports, and the other public interests which are protected by section 2 
or 3? 


21 Notes 18 and 19, supra. 
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While not self-executing, section 2 which prohibits discrimination among ship- 
pers at the same locality and section 3 which prohibits discrimination among 
all who depend upon transportation generally (with the express proviso, how- 
ever, that it does not apply to discrimination against the traffic of any other 
carrier) would remain unchanged. And so would section 15 (1) remain un- 
changed—the provision which, as stated by the ICC, gives force and effect to 
sections 2 and 3. What more is required to continue full power in the ICC to 
protect the shipping public from discriminatory rate practices? 

No one is suggesting that ICC power to cure discrimination against the ship- 
ping public be curtailed. 

The ICC cites its denial of a competitive railroad rate designed to meet the 
competition of unregulated water transportation in Blackstrap Molasses from 
Louisiana to Twin Cities (292 I. C. C. 573 (1954)) and outlines at some length 
the protection which this denial afforded to various protesting shipping interests, 
The ICC says: 

“This protection to the public would have been impossible under the proposed 
revised rule of ratemaking in section 15a (1) or the proposed new paragraph 3 
to the present section 15a.” 

We do not accept this conclusion. 

The case in question involved an application for relief from both the long- 
and-short-haul clause and the aggregate-of-intermediates rule of section 4, and 
even if the three “shall nots” had then been in effect, they could not have affected 
the result. The reason is that the ICC can grant relief from the provisions of 
section 4 in special cases only, and its discretion to determine what is and is 
not a special case is broad. Consequently, believing the protesting shippers 
would be hurt by the special case for fourth section relief advanced by the 
applicant railroads in the cited proceeding, the ICC did not grant the application. 
It could continue to refuse similar applications under the three “shall nots.” 

In addition, so far as the ICC found the requested fourth section relief rate 
from New Orleans to the Twin Cities “to be lower than necessary” to meet the 
unregulated water competition, it would continue to have such jurisdiction. 
The “shall nots” would eliminate only the faulty standards which the ICC has 
been using in its review of reasonable minimum rates under section 1; they 
would not modify the standards which are used when the railroads require relief 
from the provisions of section 4. To be more explicit the ICC accepts the exist- 
ence of competition as one type of “special case’ which may justify fourth 
section relief, but it limits the measure of the relief which it grants in order to 
protect its basis, i. e., the existence of the competition itself. The ICC’s power 
so to limit the character of fourth section relief would continue under the three 
“shall nots.” 

Therefore, in suggesting that the three “shall nots” would limit its ability to 
protect the shipping public from discrimination, the ICC appears to have erred 
in its presentation of the law. We repeat that no one wants to reduce the ICC’s 
present powers in this respect, and if through some technicality, such a reduc- 
tion can be spelled out—something which the ICC does not do in its statement of 
July 20—a revision of language should be possible. 


CONCLUSION 


In its “final observations” on the three “shall nots” the ICC suggests that 
they attempt “to treat symptoms and not the fundamental ills.” The ICC goes 
on to mention “the constant erosion of traffic which properly should be handled 
by common carriers or regulated carriers” as constituting “the major source of 
the problems of public transportation.’ And then it proceeds to refer to several 
influences upon transportation which it deprecates including “the continual 
expansion of exempt commodities and exempt carriers, and the growth of private 
transportation.” 

And the ICC observes : 

“The less traffic handled by public transportation the higher the rates will go 
and the less efficient for-hire service will become. * * * The overwhelming ma- 
jority of people still must rely on public transportation. In their interest and for 
the national security it must be kept sound.” 

We know of no more effective argument for the prompt enactment of the three 
“shall nots.” For they would permit the one form of public transportation which 
is often disabled from asserting its competitive capabilities affirmatively to deal 
with the character of competition referred to by the ICC. If they are to survive, 
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a form of regulated transportation including the railroads must have this 
right. 

The ICC may regard the existence of exempt and private transportation as the 
fundamental problem, This may or may not be true. But the railroads doubt 
that these conditions will soon change, and in the meantime they, as a leading 
form of public transportation, must have a chance to assert their competitive 
capabilities before it is too late. It is one thing for the railroads to go down 
after having had a chance to compete; it is another thing for them to go down 
with their hands tied. 

APPENDIx A 


That railroad rates were not to be regulated in the interest of water carriers 
or motor carriers—any more than water-carrier rates or motor-carrier rates 
were to be regulated in the interest of the railroads—is made clearer when state- 
ments made during the course of the debate in the Congress are recalled. 

In its report on 8. 2009 (which later became the Transportation Act of 1940) 
the ae committee said (S. Rept. 433, 76th Cong., Ist sess., May 16, 1939, at 
pp. 2,3): 

“The ratemaking rule has been amended to expressly provide adequate safe- 
guards for the public, and at the same time the Commission is directed in pre- 
scribing a rate to consider its effect on the movement of traffic only by the partic- 
ular type of carrier for which the rate is prescribed. That is, in prescribing a 
rate for water carriers the Commission will not consider the effect of that rate 
on the movement of traffic by either rail or motor carriers * * *. 

“For many years it has been the view of keen students of the transportation 
problem that there has been no consistent national policy with respect thereto. 
One reason urged in support of that view is that while the principal haulers of 
traffic and passengers, the railroads, have long been strictly regulated—as have, 
since 1935, motor-trucks and buses engaged in interstate transportation—other 
forms of transportation are developed at public expense and without supervisory 
regulation. The net result of such a policy is inequality between various forms 
of transportation. * * * It may be safely said that neither the strictly regulated 
railroads nor the motor-carrier operators favor the elimination of all rezulation. 
Consequently the remaining remedy is to so extend regulation to competing forms 
of transportation, other than air, which only recently was placed under the Civil 
Aeronautics Authority, and retaining to each such lawful advantages as are 
inherent therein, so as to, as nearly as possible, equalize them and put them on 
a common footing, at least from a regulation standpoint. This is not for the 
purpose of favoring one form of transportation over another or seeking to put 
any form of transportation out of business; it is, as stated, simply to put them 
all on a common basis or common starting point in their sharp struggle for busi- 
ness. S. 2009 seeks to do this also. If one or more forms of transportation can- 
not survive under equality of regulation, they are not entitled to survive. This 
is not railroad philosophy; it is transportation philosophy. The problem is not 
a railroad problem, but is, as the Interstate Commerce Commission has said, a 
transportation problem.” 

In the course of the Senate debate the following colloquy took place between 
Senator Austin and Senator Wheeler, chairman of the Senate Committee on 
Interstate Commerce and manager of the bill: 

“Mr. AusTIN. So, if there is one type of common carrier which has a natural 
facility or a natural advantage over another, the bill does not require, indeed, I 
understand it not to permit, the extinguishment of the natural advantage in com- 
petition for the benefit of the competitor which has not the advantage. Am I 
correct in that interpretation? 

“Mr. WHEELER. The Senator is entirely correct, and I thank him for his state- 
ment. In the ratemaking provision, and in three different places in the bill, we 
wrote in such a provision specifically so as to protect them” (84 Congressional 
Record 5883). 

The following further statements made during the course of the debate in the 
Senate are enlightening: 

“Mr. TrumAN. Mr. President, the reason the discussion always gets back to 
the railroads is that the railroads handle about 67 percent of all the traffic. In 
1926 they handled 75 percent of all the traffic, The present condition of the rail- 
roads is due to a great many things which are not necessary to be considered at 
this time. The railroads are absolutely essential to the welfare of the country, 
and they should not be discriminated against any more than any other method 
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of transportation should be discriminated against. The object of the pending 
bill is to try to put all methods of transportation on an equal basis. If it will not 
do that we shall have failed in our effort. 

“Mr. Pepper. Mr. President, I really meant to say when I spoke a moment ago, 
if the Senator will further yield, that when the Senator referred to the various 
means of transportation being equal 

“Mr. TRUMAN. Equal before the law. 

“Mr. Pepper. If that is what the Senator meant by the expression he used, very 
well. 

“Mr. TRUMAN. Yes, that is exactly what it means (84 Congressional Record 
5958). 


Ea “ ms * * * * 


“Mr. WHEELER. I say to the Senator, as I said a moment ago, when this legisla- 
tion is enacted it will be found to be beneficial because we are stating that it is 
the policy of the Congress of the United States that the Interstate Commerce 
Commission shall treat each and every one of these forms of transportation upon 
an equal basis; and no language could be written into law that more clearly 
directs that that should be done than we have done in the Interstate Commerce 
Committee (84 Congressional Record 6073). 


* * * * * * * 


“Mr. WHEELER. * * * It is not a question of helping the railroads; and I think 
it ought to be clear that the bill is not introduced primarily with the idea that it 
will help the railroads. The statement has been made repeatedly that the object 
of the bill is to help the railroads. The object of the bill is to help the railroads 
insofar as we can correct some undesirable practices and speed up the work of 
the Interstate Commerce Commission. The bill seeks to give equality to the rail- 
roads in the same respect in which we give equality to everybody else. I do not 
think the Senator from North Carolina, who is noted for his fairness, can say to 
the American people that we want the railroads in a straitjacket with reference 
to their rates, but that the water carriers, their competitors, should be free. If 
the Senator takes that position, then I say there is only one thing we ought to do, 
If we are not to regulate the water carriers, if we are to let them resort to any 
practice they wish to follow, including rebates and everything else, then let us 
say to the railroads of the country, “We will repeal the law regarding the regula- 
tion of your rates.” Let us turn them loose; let us go back to the law of the 
jungle and let the best man win. Who would suffer in the long run? It would 
be the shippers of the country, the farmers, and the miners, about whom the 
Senator is now speaking” (84 Congressional Record 6135). 

In introducing the bill to the House, Congressman Wolverton, one of the bill’s 
managers, declared : 

“The one and only thought that dominated the committee was to formulate 
legislation that would be helpful to all forms of transportation and in the publie 
interest. * * * Nothing could more clearly set forth the fundamental purpose 
of this legislation and the desire to preserve the inherent advantages of every 
form of transportation than the declaration of this committee in the bill as to 
what should be our national policy in this important matter. Permit me to 
read from the bill. (Congressman Wolverton here read the declaration of 

olicy.) 

. “That declaration of policy is the foundation upon which this bill has been 
drawn. In no particular does any provision of this bill deviate from it in the 
slightest degree. Each provision and all of them taken together do nothing other 
than make that declaration effective as a national policy. With the admin- 
istration of the act in accordance with the spirit and intent of the act no unfair 
or unjust advantage can be gained by one means of transportation over another 
(84 Congressional Record 9769). 

Finally, the conference committee agreed to a bill in the form in which it was 
enacted. It contained of course the national transportation policy; the amend- 
ment to the ratemaking rules for each form of regulated transportation under 
which the Commission could only consider the effect of rates on the movement 
of traffic “by the carrier or carriers for which the rates are prescribed ;” and the 
proviso to the antipreference provisions in each part of the act. But this bill, 
as we have seen, did not contain the Miller-Wadsworth amendment. This 
amendment, it will be recalled, would have required the Commission to accept 
reasonably compensatory rates as proposed by any form of transportation, and 
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it was turned down only for the reason, as expressed in the Commission’s report, 
that it was “not necessary in order that the public at large may enjoy the benefit 
and economy afforded by each type of transportation.” (Please see pp. A3- 
A4, supra.) In reporting the bill, the conference committee agreed. It said (86 
Congressional Record 10172) : 

“The conferees are unanimously in harmony in the viewpoint that the inherent 
advantages of each type of carrier should be preserved for the benefit of the 
Nation. Legitimate regulation must look to the protection of the economic ad- 
vantage of each type of carrier against destructive competition of the other. 
No carriers should be required to charge unreasonable rates for the benefit or 
purpose of compelling diversion of traffic to a competitor. [Emphasis ours.] 

Thus did the Congress make it clear that since water rates and truck rates 
were not to be regulated in the interest of the railroads, railroad rates were not 
to be regulated in the interests of either the water carriers or the trucks. At no 
point in the long legislative histoy was there the slightest indication that, for 
the protection of a competing form of transportation, another form would be 
denied the right to establish reasonably compensatory and nondiscriminatory 
rates and thus, in effect, be forced to hold a rate umbrella. According to the 
Congress, the public was just as much entitled to competitive railroad rates as 
to competitive water and truck rates. 





APPENDIX B 
[From the Wall Street Journal, July 16, 1956] 


RIVERBANK BooM—CHEAP TRANSPORTATION AND PowEeR Draw More PLANTS TO 
WATERWAYS—GLIDDEN Looks ror Bic Rise 1N Barce TrAFFic; SLEEPY CALVERT 
Ciry, Ky., AWAKES—COoMPETITION Cuts Ratt Rates 


(By Roger W. Benedict, staff reporter of the Wall Street Journal) 


There’s an industrial boom surging along the banks of the Nation’s navigable 
waterways. 

Last year, manufacturers and public utilities picked waterside sites for a hefty 
$6.5 billion worth of new plants—more than 3 times the 1954 total. In the 
first 6 months of this year, they stepped up this pace, earmarking $3.6 billion 
for construction along waterways. 

What’s back of the riverbank boom? Industry’s postwar urge to decentralize 
has sent companies scurrying around the United States looking for new plant 
sites, Two assets are common to all waterway sites: Low-cost transportation 
and an ample water supply. These advantages have grown even more alluring 
as rail and truck freight have risen and water shortages have gripped many 
parts of the Nation. Some water sites, too, offer sources of cheap hydroelectric 
power. 

The rush to the rivers is a repetition of early United States history. In the 
18th and early 19th centuries, towns and industries huddled near rivers, a major 
source of transportation, power, and even communication. With the spread of 
railroads and highways, the Nation’s inland waterways—28,996 miles of navi- 
gable rivers and canals—began to dwindle in importance. But their comeback 
now is well underway. 

COMPETITION CUTS RATES 


Mammoth 20,000-ton barge tows moving up and down the waterways can haul 
as much freight as 400 rail cars or 1,000 trucks at rates as low as one-third the 
cost by other means of transportation. The competition of barge lines means 
that rail and truck rates in river towns are also lower than in cities away from 
the water. 

The industrial growth along the waterways has brought a 213 percent increase 
in barge traffic on the inland waterways since 1946, and volume this year is run- 
ning well ahead of the record 87.5 billion ton-miles of freight hauled in 1955. 
The inland waterways’ share of the Nation’s freight loads rose to 7.3 percent 
* 1954 from 2.6 percent in 1943, excluding the share carried by Great Lakes 
shipping. 

The waterways boom has lead to a rapid growth in barge lines, too. The 
current inland waterways fleet includes 18,110 towboats and barges, up 1,043 from 
1950, and most inland shipyards are back-ordered into 1958. 
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WATER TRAFFIC RISES 


“We have so much barge traffic going in and out of here, that the home office 
calls me admiral,” grins husky, hearty Anthony L. Ascik, who runs Pittsburgh 
Metallurgical Co.’s big new ferroalloy plant at Calvert City, Ky. Half of all 
raw materials used at the plant and half of its products moved by barge, he 
reports, and water traffic at the firm’s docks is now more than 11 times what 
it was 3 years ago. 

Center of the inland waterways boom has been the busy Ohio River and its 
8 navigable tributaries, which have gained $9.3 billion worth of new industry 
since 1950. 

Other booming waterway areas: A stretch of less than 10 miles along the 
Mississippi River between New Orleans and Baton Rouge has acquired $850 
million worth of new plants since World War II. More than $500 million worth 
of industry has settled along the upper Mississippi between Cairo, IIL, and 
St. Paul, Minn., in the postwar period. The Gulf Intracoastal Waterway and 
connecting rivers and canals have gained a lion’s share of the $1.2 billion chemi- 
eal industry and $1.1 billion oil-refining industry on the gulf coast of Texas. 

A few of the big new waterway plants built or announced in the past 5 years: 
Olin Mathieson Chemical Corp.’s $90 million aluminum plant at Clarington, Ohio; 
Kaiser Aluminum & Chemical Corp.’s $220 million worth of aluminum plants at 
Ravenswood, W. Va., and $60 million alumina plant at Baton Rouge, La.; Amer- 
ican Cyanamid Co.’s $55 million chemical plant at New Orleans; Tevras Co.’s 
$44.5 million refinery at Lockport, Ill.; Lone Star Cement Co.’s $35 million plant 
at Lake Charles, La.; Bowater Paper Co.’s $52 million newspaper mill at Charles- 
ton, Tenn.; Crane Co.’s $25 million titanium plant at Chattanooga, Tenn.; Allied 
Chemical & Dye Corp.’s $22 million chemical plant at Moundsville, W. Va., and 
$24 million nitrogen plant at Omaha, Nebr., and Dow Chemical Co.’s $20 million 
plant at Baton Rouge, La. 

EXPANSION ON WATER 


Dwight P. Joyce, chairman and president of Glidden Co., says, “We intend to 
keep most of our future expansion on the water, because of the great potential 
there. We make extensive use of water transportation now for bringing in raw 
materials and shipping out our chemical products, and we believe that barge 
traffic will increase greatly in coming years.” 

D. A. Rhoades, vice president and general manager of Kaiser Aluminum & 
Chemical, notes: “In the integrated production of aluminum, economic water 
transportation is essential to provide a direct flow of raw material between major 
production units.” Kaiser will barge alumina from plants at Baton Rouge and 
Gramercy, La., up the Mississippi and Ohio Rivers to the $220 million worth of 
reduction and fabricating plants it is building at Ravenswood, W. Va., he reports. 

“In the chemical industry, particularly in the manufacture of heavy industrial 
chemica!s, the primary advantage of a waterside site is the lower transportation 
cost afforded by moving both incoming raw material and outgoing finished 
products in large bulk shipments by barge,” says F. L. Linton, comptroller of 
Allied Chemical & Dye, which has 45 waterway plants and is building 2 more. 

Many companies located on the waterways operate their own barge fleets. Last 
year Wheeling Steel Corp. hauled 2.25 million net tons of coal for its steel mills 
in its barges, up from 1.5 million in 1954, and tonnage in the first 6 months of 1956 
was 100,000 tons ahead of 1955. 

Among other companies operating barge fleets are: Crucible Steel Corporation 
of America, Jones & Laughlin Steel Corp., Lone Star Cement Corp., Marquette 
Cement Corp., Shell Oil Co., Socony Mobil Oil Co., Inc., Standard Oil Co. (Indi- 
ana), Standard Oil Co. (New Jersey), Standard Oil Co. (Ohio), and United 
States Steel Corp. 

WATER USE RISES 


In these days of water shortages, the steady flow past waterside plants is 
another weighty advantage for the waterways. Last year industrial firms used 
60 billion gallons of water a day, 6 times their daily intake in 1900, and are 
expected to need 115 billion gallons a day by 1975. Public utilities in 1955 used 
59.8 billion gallons daily, more than 11 times what they used each day in 1900. 

An idea of the water available for industry.in the rivers: Daily flow of the 
Mississippi past New Orleans is 300 billion gallons a day. 

When the advantage of cheap transportation and ample water are added to 
other important factors, the result is an almost irresistible lure to many com- 
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panies. The Ohio Valley adds low cost coal-generated power and proximity to 
eastern markets to its water assets, and the New Orleans-Baton Rouge area links 
up ocean transportation, low-cost natural gas-generated power and large sources 
of petroleum, sulfur, and other raw materials with its water advantages. 

Industrialization has brought big changes for both people and towns along 
the waterways. Consider Kentucky’s Calvert City, until a few years ago a 
sleepy unincorporated hamlet of 300. Today, it bustles with more than $77 
million worth of new industrial plants, employing 1,500 workers, and is planning 
for a population of 10,000 by 1965. 


HELP FROM A DAM 


At Calvert City, the big extra factor was provided by the Federal Government 
with construction of nearby Kentucky Dam, part of the TVA system. To get 
the dam, and its assets of low-cost power, flood protection for industrial sites, 
locks for barges, and recreation facilities for workers, however, took a long hard 
fight by Luther Draffen, country storekeeper at Calvert City, and other western 
Kentucky leaders. 

Mr. Draffen began his battle for the dam and industrial development of Calvert 
City in the years after World War I when farmers in the area lost the market 
for the dark tobacco they had exported to Germany, Italy, and France, and 5,000 
farm people migrated north to work in the industries of Detroit, Chicago, and 
Akron. 

After the dam was constructed, he and Charlie Hall, a young Paducah mer- 
chant, began preparing brochures, writing letters and taking industrial site 
hunters on tours of the area. Finally, in 1948, they hit the jackpot. 

First came Pennsylvania Salt Manufacturing Co., which has now invested $20 
million in 6 chemical plants, employing 250. Next came Pittsburgh Metallurgical, 
which has expanded its original 3 ferroalloy furnaces to a $7.5 miNion 10-furnace 
plant, employing 640, and is now building 3 more units including the largest elec- 
tric ferroalloy furnace in the world. 


NATIONAL CARBIDE MOVES IN 


In 1951, National Carbide division of Air Reduction Co. moved in with a giant 
$18 million plant, employing 400. Two years later, B. F. Goodrich Co.’s chemical 
division moved in with a $13.5 million plant, employing 165, to combine acetylene 
from National Carbide and hydrochloric acid, sulfuric acid, and caustic soda from 
Pennsalt to make vinyl chloride and acrylonitrile. Last year, General Aniline & 
Film Corp. put up a $7 million plant with 108 employees, to take National Car- 
bide’s acetylene and hydrogen from Pennsalt to produce drugs and artificial 
blood plasma. 

This year, Air Reduction has completed a $5 million chemical plant to use its 
own acetylene in making vinyl acetate monomer, and anotHer $1 million plant to 
turn out oxygen and rare gases. American Aniline & Extract Co. also put up 
a $1 million polyvinyl alcohol plant using chemicals from the new Air Reduction 
plant. 

Nor has this chain reaction of industrial growth ended. Three major chemical 
companies have acquired more than 1,200 acres of land in Calvert City for future 
industrial sites. 

In the ease of Calvert City, industrial development got a big push from hydro- 
electric power from Kentucky Dam, but the resurgence of coal as a source of 
electric power has been an even more important part of the waterway boom. 
Even Calvert City gets large amounts of power now from TVA’s steam generating 
plants---National Carbide alone uses 120,000 kilowatts-hours, compared to Ken- 
tucky Dam’s capacity of 160,000 kilowatt-hours. 

John W. Evers, president of Commonwealth Edison Co., Chicago, told the 
convention of the National Coal Association last month, “We are barging as much 
coal as possible.” The utility burns 11 million tons of coal a year, and Mr. Evers 
notes that rail rates for hauling coal are up 15 cents a ton in the last 3 years, 
while the cost of coal has dropped 3 cents a ton. 


INDUSTRIAL DISTRICTS 


To get in on the waterway boom, many cities are developing industrial districts 
on the water. Memphis has lured 23 companies to its $3 million 980-acre Presi- 
dent’s Island project since 1952, and is now starting development of another 
6,800 acres on the mainland across from the island district. 
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The Federal Government has appropriated $551,000 for preliminary engineering 
work on a project that would open up the 3,100-acre Columbia Bottoms north of 
St. Louis for a proposed industrial district to be operated by the bistate agency, 
Joint Illinois-Missouri Authority. Other river cities with ambitious industrial 
development projects: Pittsburgh, Minneapolis, St. Paul, Baton Rouge, New 
Orleans, Dubuque, Iowa, and Syracuse, N. Y. (New York State Barge Canal). 

Barge line executives point up how all this rising waterway activity is causing 
an upsurge in their industry. 

Capt. A. C. Ingersoll, Jr., president of Federal Barge Lines, Inc., says he expects 
1956 volume to exceed the record 3,191,811 tons hauled last year, up 21 percent 
over 1954 volume. “May was the best month in our history,” he reports. 

“I would be surprised if the growth of the barge industry is less than 4 percent 
per year for the next 10 years,” he adds, “and it may grow as fast as 15 percent 
a year.” Federal added a new towboat and 25 new barges last year, recently 
launched a big modern towboat and has 25 barges on order. 


WASHINGTON, D. C., May 9, 1956. 
Hon. OREN Harris, 
Chairman, Transportation and Communications Subcommittee, 
House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 


DEAR Mr. CHAIRMAN: I beg leave to transmit herewith an expression of views 
on behalf of four Midwest meatpackers—Oscar Mayer & Co., the Rath Packing 
Co., George A. Hormel & Co., and John Morrell & Co.—in opposition to certain 
phases of H. R. 6141, being legislative expressions of the so-called Weeks report. 

Yours truly, 
WARREN H. WAGNER. 


VIEWS OF CERTAIN MipwWest MEATPACKERS ON H. R. 6141 ANp S. 1920 
PRELIMINARY 


H. R. 6141 and S. 1920, bills to amend the Interstate Commerce Act, purport to 
reduce to legislative form the proposals contemplated by the so-called “Weeks 
report” or Cabinet Committee report. 

The views thereon expressed herein are those of Oscar Mayer & Co., the Rath 
Packing Co., George A. Hormel & Co., and John Morrell & Co., shippers, operating 
meatpacking plants at Madison, Wis., Davenport, Waterloo, Ottumwa, Fort 
Dodge, and Estherville, Iowa, Austin, Minn., Fremont, Nebr., Dallas and Ama- 
rillo, Tex., Sioux Falls, Mitchell, and Madison, S. Dak., and Philadelphia, Pa. 
These packers are not among the so-called Big Four. 

At the above points we have slaughtering plants. In addition, certain of us 
operate large processing plants at the following cities: Atlanta, Ga.; Birming- 
ham, Mobile, and Montgomery, Ala.; Charlotte and Winston-Salem, N. C.; Chat- 
tanooga and Memphis, Tenn.; Chicago and Decatur, Ill.; Dallas, Houston, and 
San Antonio, Tex.; Fresno, Los Angeles, Oakland, and San Francisco, Calif. ; 
New Orleans, La.; Philadelphia, Pa. ; and Seattle, Wash. 

There are a number of phases of this legislation which will undoubtedly be op- 
posed by other shippers, and to avoid reiteration we will not discuss all of them 
herein. 

Of course, changes in the provisions of the present statute will impel litigation 
to ascertain their validity, meaning, scope, and application—expensive to the 
small carrier or shipper compared with the availability of extensive staffs of the 
larger carrier or shipper. Is that necessary? 

The consequences of proposed changes should be considered from the legal or 
practical standpoint, administration or functioning of the Commission, as well as 
upon the rights of shippers. 

If the railroads and the motor carriers are turned loose so that they can 
reduce their rates with impunity, we would unquestionably revert to the “laws 
of the jungle,” as stated by the Commission in its “comments” to Congress on 
this question. Throatcutting and rate wars would be worse than prior to 1887, 
when special rates were published in so small type that powerful microscopes 
were needed, or when special noncompensatory rates were put in for a day to 
accommodate a given shipper. 
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We are at a loss to understand how there can be a saving of a billion dollars 
to shippers while increases in transportation charges are continually sought by 
all the various modes of transport, and particularly the railroads, the two latest 
being Hr parte No. 175 and Ex parte 196. Or how so much additional revenue 
will accrue to the railroads if reductions can run wild. 

The high-sounding phrases will not withstand analysis when considered with 
the legislative proposals alleged to carry them out. “In trying to better, oft 
we mar what’s well.” (Shakespeare. ) 

Secretary Weeks, in his statement to the press accompanying the release of 
the Weeks report (April 18, 1955), stated that ‘After months of intensive study, 
consultation with experts in and out of the Government and hearing with an open 
mind all sides of the question, the Presidential Advisory Committee has presented 
its report to the President.” 

So far as we know, no consultation was had with the Interstate Commerce 
Commission. Perhaps the Weeks Committee does not think that there are any 

“experts” with the Interstate Commerce Commission, notwithstanding the fact 
that for time immemorial the courts have described it as a body of experts." 

The Committee does not delineate with whom, in or out of the Government, 
conferences were had, or with whom the consultation was had, or upon whose 
judgment the Committee most relied. 

The Committee gives undue weight to cost 

The Weeks Committee proposes that the authority of the Commission be 
restricted to the prescription of minimum rates which shall not be less than 
compensatory, i. e., when they fail to cover the direct ascertainable cost of pro- 
ducing the service; and maximum rates which do not fall below the full cost 
of performing the services. In other words, cost is to become a controlling 
factor. 

We beg leave to submit an expression of our views on that subject. 

We recognize that the subject of cost is receiving more and more consideration 
in fixing transportation rates, both rail and motor. The Interstate Commerce 
Commission has established a Bureau of Accounts, Cost Finding, and Valuation. 
And the Weeks Committee recommends expansion so as “to form a basis for the 
Commission’s judgment of what constitutes compensatory rates.” 

However, what we here say relates in most part to the disadvantages to which 
the shipper is put in making out his case before the Interstate Commerce Com- 
mission in connection with the rail and motor carrier rates he must pay for the 
transportation of his products. 

The railroads, through their national and territorial associations or bureaus, 
as well as through their individual staffs of specialists, are able to and do make 
elaborate presentations of cost studies. What is true as to the railroads is 
equally true as to the motor carriers. In addition to motor-carrier bureaus or 
associations, some individual motor carriers are rather elaborately equipped in 
that respect, as are many of the individual railroads. So, as we say, the carriers 
are equipped to make out a case as to cost. 

However, the shipper is not so fortunate in that respect. 

The staff of the Commission prepares and publishes various studies of cost of 
transportation, but the shipper, if he does not employ a high-priced specialist 
on cost, is unable to present initially or to rebut elaborate presentations made 
by the carrier on that subject; or to present initially data on that subject if the 
carrier, knowing that that cost data would argue against it, fails to present 
such data. 

The Commission often uses data produced by its Cost Section, but the shipper 
is at a great disadvantage in its use. We will cite some illustrations: 

At the May 6, 1955, session of the 26th annual meeting of the Association of 
Interstate Commerce Commission Practitioners at the Hotel Commodore, New 
York City, the undersigned asked a member of the Commission’s Board of Suspen- 
sion, who was a member of a panel, and which Board has authority to suspend 
or not suspend proposed increased or reduced rates, concerning the use of cost 
figures. Quoting the transcript of that discussion which appears in the June 
1955 issue of the ICC Practitioners’ Journal (p. 955) : 

“Mr. WAGNER. We heard much today about costs, otherwise I wouldn’t have 
brought it up. We heard that cost is a relative figure and you cannot determine 
the cost between any two points on a given commodity, etc. Has the Suspension 


1 O’Keefe v. United States, 240 U. 8S. 294 (1916) ; Pn Southern Ry. Co., 188 Fed. 
(1905) ; Board of Trade v. United States, 314 U. 8S. 534, 546 (1942). 
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Board, either in mind or on paper, or submissions by the Bureau of Statistics 
[sie Cost Section], anything bearing on costs which it uses to suspend rates, 
which are not available to the public or not even put into the protest? 

“Mr. Bay. On every protest that is filed, that is one of the first things we do. 
We ask our Cost Section to give us the estimated costs, both the out-of-pocket and 
the fully distributed. They do that. We use it. When I say ‘we’ I am talking 
for myself, you understand. Iuseit. That helps me—because I certainly cannot 
look at a rate and tell you whether it is compensatory or noncompensatory, or 
whether it covers out-of-pocket or does not—those figures are available to you, 
and if you ask for them I will be glad to tell you any cost figures that are given 
to us by our Bureau of Statistics [sic Cost Section]. ~ 

“Mr, WAGNER. I think I have most of them distributed to the public, right 
in my office. But when we come before the Commission, I doubt whether we 
can get into the record any one of those figures which come from the Commission 
without objection from the carrier himself, and maybe the examiner himself, 

“Mr. Bay. That is outside my jurisdiction. I only suspend them.” 

It will therefore be observed that the Commission uses cost figures in the 
determination of suspension, but when the proceeding is heard before an exam- 
iner the rights of the shipper are curtailed in respect of cost. 

In one proceeding in which we were party (No. 30710), the railroads refused 
to supply us with certain data useful in preparing costs and the Commission 
declined to require the railroads to furnish that data, even though we offered 
to relieve the railroads of all expense in connection with furnishing that data 
and even though the Commission in a prior caSe a number of years ago required 
the railroads to furnish data along the very same lines. In No. 30710, Rath 
Packing Co. v. A. é W. Ry. Co. (296 I. C. C. 693, decided September 19, 1955), the 
railroads presented no cost data and the examiner in his proposed report, and the 
Commission, undoubtedly assisted by the Cost Section, pointed to the inadequacy 
of our showing because of the omission of data along the very lines above 
referred to. 

In another case (No. 31342, Proposed Increased Refrigeration Charges, de- 
cided January 9, 1956) the shippers endeavored to get a representative of the 
Cost Section assigned to follow the proceeding as it progressed, but because 
of inadequacy of appropriation the Commission did not do that. (A request 
by a representative of the Cost Section, or at his suggestion a request by the 
eXaminer hearing the case, addressed to the carriers, is usually productive of 
results and more effective than a request of a shipper to the Commission to re- 
quire the carriers to supply data or later after the issuance of a proposed or 
final report in which deficiencies on the subject are reported by the examiner 
or the Commission.) In that proceeding it was necessary for us with 5 other 
meatpackers to employ an expert cost accountant and we expended in excess 
of $22,000 for his services, and the proceeding is not through and we may need 
more of his services. In addition, in that same proceeding, other groups of 
shippers were impelled to employ cost accountants, one group we understand 
paid more than we did, and another group not far from what we paid. 

Transportation costs are in a state of flux, especially where economies in serv- 
ice are accomplished. To illustrate: With dieselization, the railroads often con- 
solidate as many as 3 or 4 trains into 1, with a resultant large saving in cost. 
Example, Illinois Central western lines and Chicago Great Western. On oc- 
casion they even go so far as not to run a train until they have a maximum of 
tonnage, rather than a minimum. On the reverse side, we have no compensating 
decrease in freight rates on our particular products. 

As stated, the shipper is at a disadvantage in the use even of data issued 
by the Commission’s Cost Section. That data is often used by the Commission 
itself, but the shipper without employing an expert cost accountant is deprived 
of the use of those studies. To illustrate: While it carries on its face the 
statement appearing on all similar documents that “this study, issued as in- 
formation, has not been considered or adopted by the Interstate Commerce 
Commission,” in statement No. 5-54, issued in December 1954 by the Commis- 
sion’s Bureau of Accounts, Cost Finding, and Valuation, entitled “Cost Study of 
Class I Motor Carriers of General Freight in the Middle West Territory, Year 
1953,”’ the second paragraph of the introductory statement reads: 

“The purpose of the study is to provide the Commission with costs to assist 
in judging what the level of rates should be, to furnish costs for use in judging 
rate proposals before the Suspension and Fourth Section Boards, and to permit 
‘comparisons of rates and costs in cases before the Commission.” 
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Unquestionably any use of that study by a shipper witness not an expert 
cost accountant would be objected to by the carriers and the objection would 
be sustained by the Commission. 

Mr. Commissioner Tuggle, at the 26th Annual Meeting of the Association of 
Interstate Commerce Practitioners, May 5, 1955, expressed serious doubt as 
to the wisdom of using cost factors alone. 

Mr. James F. Pinkney, general counsel, American Trucking Associations, Inc., 
before the House subcommittee, stated: 

“* * * A motor carrier confronted by a railroad rate reduction on competing 
traffic would be unable te have the rate declared unlawful unless he could prove 
that the rate does not cover the railroad’s out-of-pocket costs for performing 
the service. Clearly the difficulties of a motor carrier in attempting to establish 
that a particular rate of the railroad is below its out-of-pocket costs are well- 
nigh insurmountable.” 

Of course, to the same extent, or even more so, would the shipper be confronted 
with insurmountable difficulties in attempting to establish cost, because the 
basic data for the determination of those costs are in the hands of the carrier, 
and even when the shipper attempts to use Commission-issued cost statistics 
the carriers promptly oppose the use of those statistics, and when the shipper 
asks the carriers to furnish requisite data the carriers decline to do so, and the 
Commission itself declines to require the carriers to furnish that requisite data. 

In this connection, observe the statement made by Mr. Commissioner Freas 
on July 26, 1955, at Palm Springs, Calif., speaking of “problems in ratemaking,” 
when he said, “Basic data as to the cost of the service are frequently totally 
missing or wholly inadequate” (Daily Traffic World, January 26, 1956). 


The Committee improperly eliminates consideration of “value of service” 

What becomes of “value of service,” if the Commission can only prescribe 
maximum rates not less than full cost of performing the service, and minimum 
rates which shall not be less than compensatory, leaving to the carrier only to 
determine where in between? 

What becomes of the host of rates in excess of or below maximum cost? Are 
we drifting to a common rate on all commodities which move, say, in boxcars? 
(The cost tables distributed by the Commission are based on equipment and 
load.) 

As we understand it, so much of section 15 (a), paragraph 2 of the act, which 
says that the effect of rates on movement of traffic, and hence on the carrier’s 
revenue, must be taken into consideration by the Interstate Commerce Commis- 
sion in fixing freight rates, would be entirely eliminated under the bills here 
considered. Consequently, value of service, or what the traffic could bear, would 
no longer be required as a yardstick for ratemaking. 

Historically, value of service has been one of the important factors used by 
the Commission in making railroad freight rates. If costs alone are to control 
maximum reasonable rates, without a mandate to require the Commission to con- 
sider the effect of rates on movement of traffic, we can expect to have nothing 
but unrealistic decisions. 

A good example of unrealistic ratemaking is before the Commission in connec- 
tion with the petition of the western and southwestern railroads to reopen 
Docket No. 28300, Class Rate Investigation. In that well-known proceeding the 
Commission gave great weight to the cost of service in establishing a uniform 
class rate seale in the territory east of the Rocky Mountains. It was found that 
a uniform scale, predicated largely on cost of service considerations, should super- 
sede both lower and higher class, exception, and commodity rates already in exist- 
ence. After spending many years trying to reconcile the irreconcilables created 
by the 28300 decision, the carriers have found that they are confronted with an 
unrealistic and unworkable situation. Accordingly, they now seek to have the 
case reopened for the purpose of showing that commercial and competitive condi- 
tions, in addition to cost of service, need to be taken into account in fixing freight 
rates on important heavy-moving commodities. It is particularly significant 
that the petition includes in an appendix a comprehensive statement, by Chair- 
man Hill of the railroads’ Eastern Traffic Executives Association, relative to the 
difficulties encountered by the eastern lines in their attempt to conform rates to 
the docket No. 28300 pattern. It will be recalled that throughout the 28300 
proceeding the eastern lines seemed to favor the program generally and made an 
all-out effort to conform their rates to it. Finally they, along with the western 
roads and many. shippers, have concluded that the decision is unworkable and 
unrealistic as related to commodity and exception rates on important commodities. 
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Unless the Congress continues the present requirements that both cost and 
value of service are to be yardsticks for use by the Commission, we foresee 
nothing but unrealistic ratemaking in the future. 


The Committee unnecessarily eliminates the prescription of precise rates 


In most instances, in a given case the Commission prescribes maximum rates, 
or in another case prescribes minimum rates. But why is it necessary to elimi- 
nate a precise rate from section 15? 

Let us look at I. & S. 2595, Meats and Packing-House Products (136 I. C. C. 
651, 156 I. C. C. 299). There the Commission fixed maximum reasonable and 
nonprejudicial rates. However, luter, before the railroads reduced certain of 
the rates they petitioned the Commission for authority and further hearings were 
had. (See 251 I. C. C. 533 and cases cited therein. ) 

Then let us look at another proceeding—I. & S. 4367, Fresh Meats from Iowa 
and Minnesota to the East (227 1. C. C. 765). Therein the Commission pre- 
scribed rates which are designed to remove undue prejudice, are relatively rea- 
sonable, and have been justified as reasonable rates. The finding specifically 
states that the rates prescribed will be reasonable and that they will remove the 
prejudice. We do not believe the railroads could increase those rates or reduce 
those rates without petitioning for authority and after appropriate hearing. 

If the prescription of precise rates has seldom been done, and if no one has 
been hurt by them, why change the law, and invite further litigation? On 
what ground is it necessary that the provision be eliminated? 

Question arises as to what rate may be used as a reparation base, if authority 
to award reparation is not repealed. 

Under the bills the Commission cannot hold that a rate would be unlawful 
(unreasonable) if it would be under cost plus burden, or over out-of-pocket cost. 
Let us assume a rate of $1.10, and the railroads publish tariffs carrying $1.45. 
The Suspension Board learns that the out-of-pocket cost would be $1 and the 
cost plus burden would be $1.50. If the Commission may only fix maximum or 
minimum, the Suspension Board can scarcely find a prospect of unlawfulness 
because the $1.45 rate is within the zone of reasonableness, i. e., between $1 and 
$1.50, Being unable to find a prospect of unlawfulness (unreasonableness), the 
Suspension Board could not suspend. But if the Commission may fix a precise 
rate, the Suspension Board could suspend because of the prospect of unlaw- 
fulness. 

Even assuming that the Commission has seldom fixed “precise rates,” who is 
hurt by not removing it? All we can see is opening the door for greater con- 
fusion and additional litigation to find out what the change is all about. 


Under the proposed amendments to the act where the Commission has sections 1 
and 3 issues before it in the same proceeding, how could it resolve the sec- 
tion 3 issue without considering rates, traffic, or service of other modes of 
transportation? 

In this connection, observe I. & S. 5269, Iron and Steel to Iowa, etc., decided 
November 21, 1955. In that proceeding the Commission refused to modify cer- 
tain prejudicial findings previously entered because the modification sought by 
the railroads to meet truck competition would prejudice other producing points 
where truck competition did not exist. If we were operating under amend- 
ments to the act proposed by the Weeks Committee, how could the points having 
no truck competition be protected? 

Often a given decision will embrace both a suspension case and complaint 
cases. Assume that the railroad publishes a reduced rate from point A to X 
of $1 to meet truck competition, which rate is suspended. The shipper at 
point B has a complaint attacking its rate and alleging prejudice and preference 
of point A. 3’s rate is $1.50 and its distance is the same as A’s. Under the 
proposed statute the railroad may not present evidence of truck competition 
as to rates, or traffic or service, in justifying the reduced $1 rate. Must the 
Commission close its eyes in determining that rate, but open its eyes and 
cons.der the truck competition in determining the extent to which it will remove 
or not remove prejudice for B? Or under the restriction in the bills must it 
ignore the truck competition in both instances? So the preservation of sec- 
tion 3 does not mean what the proponents of the bills claim it means in meeting 
a Situation such as the above described, no matter whether there is equal, 
different, or no truck competition from B. 

If a carrier may reduce given rates with impunity and as a corollary thereto 
reduce for a given shipper with “incentive” traffic, where will the allegedly 
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ore general increases come from? The only answer is the less favored 
shippers. 

Mr. Commissioner Clarke, at Lancaster, Pa., on March 12, 1956, in his under- 
taking to “set the record straight” concerning the Weeks report, stated: 

“If a carrier is permitted to make its rates solely upon the basis of com- 
petition, it is inevitable, human nature being what it is, that competitively made 
rates will favor the large shipper, the large producing and consuming com- 
munities, and the commodities moving in heavy volume, as against the small 
shipper, the small community and the commodity which moves in small volume.” 

Secretary Weeks in his initial statement indicated that his report recom- 
mends amending the ratemaking provision so as to “limit regulatory authority 
to the prescription of reasonable minimum or maximum rates” and “authorize 
volume rates.” (September 19, 1955, p. 13.) In other words, it would remove 
authority to prescribe precise rates. While he states that no change is proposed 
as to unjust discrimination, in the next sentence he states that it would “estab- 
lish a ‘zone of reasonableness’ within which all common carriers * * * would 
have freedom * * * to adjust their rates * * * in accordance with their best 
judgment.” 

In an advertisement published on pages 18 and 19 of the March 17, 1956 
Traftic World, Mr. William T. Faricy, president of the Association of American 
Railroads, presented an article entitle “The Right To Compete—Cornerstone 
of Modern Transportation Reculation.” In it, he urges that in the fixation of 
minimum rates the Commission should not give consideration to the effect of 
such a rate on traffic of any other mode of transportation. He quotes from 
the proviso suggested by the National Industrial Traftic League. 

Apparently the National Industrial Traffic League favors amending section 
15a by adding a proviso reading: 

“Provided, however, That in determining a minimum rate the Commission 
shall not consider the effect of such rate on the traffic of any other mode of 
transportation, the relation of such rate to the rate of any other mode of trans- 
portation, or whether such rate is lower than necessary to meet the competition 
of any other mode of transportation.” 

That proviso is the same as contained in H. R. 6141 and S. 1920, except the 
latter use the term “charge” and the National Industrial Traffic League proviso 
uses the term “rate.” 

Section 15a carries a rule of ratemaking, indicating that in fixing reasonable 
rates the Commission shall consider, among other factors, effect on the move- 
ment of traffic by the carrier, the need of adequate and efficient railway trans- 
portation at the lowest cost, and the need for revenues. 

The purpose of the proviso is to keep the Commission from relating truck rates 
to rail rates, or vice versa, allegedly because the Commission seems more and 
more to be tying the rates of one form of transportation to those of others. 

We agree that the purpose sought to be accomplished by. the “proviso” has 
merit, but believe its adoption could lead to other unforeseen complications in 
relation to administration of section 3 of the present act. We seriously question 
whether the public interest can be served by making an out-of-pocket cost limi- 
tation the only limitation on competitive rate reductions as contemplated by the 
“proviso.” To do so would unduly deplete revenues of the carriers and create 
objectionable discrimination between persons and places. 

If you may not “consider,” then a competitor’s rate may not be mentioned at 
the hearing. How, then, will one know whether anything will probably be gained, 
if one does not have the competitor’s rate or traffic before one? 

When considering discrimination from rail point A versus rail point B to a 
given destination, may you consider the competitive rate, movement, etc., via 
another mode which impelled one of the rates and allegedly not the other? As 
we read the proposal, if that subject may not be considered in approving the rate 
from one point, it may not when alleged preference of that point is considered. 

Of course, the proviso works both ways—the railroads could establish prefer- 
entially low rates for one shipper, or so could a motor carrier or a bureau. 

Question arises (1) whether the Commission has power to do what the proviso 
covers, and (2) whether it has actually done so in certain cases. We believe the 
answer to both those questions is in the affirmative. True, that is not so in all 
cases. For example, division 2 on February 6, 1956, in I. & S. No. 6451, Com- 
pressors—Tecumseh, Mich., to Springfield, Mass., wherein the Commission found 
reasonable a reduced commodity rail rate on compressors, said (sheet 5) : 

“Conceding that the protested rate may be shown to be compensatory, the 
protestant argues that there is no competitive necessity for this rate and that 
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if it should become effective it would have a disruptive effect upon rates between 
other points. The protestant argues also that the establishment of the protested 
rate would exclude motor carriers from participating in the traffic in the future, 
pointing out that motor transportation costs are in excess of similar rail costs. 
The respondents contend that if there were no competition, the establishment of 
the reduced rate with the increased minimum to the point where the car-mile 
yield is well above the average for all traffic, is within their managerial dis- 
cretion, and that such a rate is just and reasonable. The provision of the national 
transportation policy relating to the preservation of the inherent advantages of 
each mode of transportation does not require that the transportation agency 
having the inherent advantage must maintain its rates at a level which will 
enable other forms to compete successfully. In Interstate Commerce Commission 
v. Mechling (330 U. S. 567, 579, 580), the Supreme Court said, in discussing the 
inherent advantage of barge vis-a-vis rail cost, that Congress has declared in 
unmistakable terms that the ‘inherent advantage’ of the lower cost of barge car- 
riage aS compared with that of railroads must be passed on to those who ship 
by barge and that Congress wanted the shippers ‘to get full benefit’ of barge line 
rates. This pronouncement has application also to situations where rail car- 
riers providing the low-cost transportation are willing to establish rates which 
in the exercise of their lawful managerial discretion are substantially profitable 
even though the same rates may not be profitable for transportation by motor 
carriers.” 

Secretary Weeks states that “Where a carrier can move volume shipments in 
multiple units at lower cost and at a competitive rate he should be permitted to 
do so.” He says the act should authorize incentive and volume rates to meet 
competition provided they are suitably related to cost and minimum standards 
(September 19, 1955, pp. 17, 18). 

Before the Philadelphia meeting of the section of public utilities law of the 
American Bar Association, August 22, 24, 1955, Mr. Edward A. Kaier, general 
attorney, Pennsylvania Railroad, and principal railroad attorney in Ex Parte No. 
196, Increased Freight Rates, 1956, spoke on Comparison of British, Canadian, 
and American Transport Rate Regulation, in which he primarily deals with 
“agreed rates.” 

Under section 1, as we read the bill, the Commission would fix minimum and 
maximum rates, not specific rates. For example, for Swift at Des Moines and 
for Rath at Waterloo to a given destination it would fix a minimum rate of $1.50 
and a maximum rate of $2. There the Commission would stop, and the railroads 
would be privileged to charge what they pleased in between. More or less in line 
with Mr. Kaier’s speech, the railroads could charge Swift $1.50 and Rath $2, 
both rates within the proposed new section 1. Of course, it appears that sections 
2 and 8 are not to be disturbed, but does the proposed change contemplate the 
fixation of specific rates when section 3 is alleged? But if a section 1 complaint 
produces the result above referred to, must you turn around and file another com- 
plaint under section 3 to get relative relief? 

Are the railroads (more powerful and covering wider territory than the motor 
carriers) to be permitted to reduce their rates on a given commodity or from a 
given city with impunity and, after the competition by another mode of transpor- 
tation is wiped out, restore its previous rates? Was that not the practice of 
the Standard Oil Co. prior to its dissolution, of reducing its price in one part of 
the country until a competitor could no longer continue, and then Standard 
restore an appropriate price for the area, without competition? That was long 
ago. Are we going back to that practice? 

The Weeks committee seems to feel that competition between railroads and 
common carrier trucks will be sufficient to regulate maximum reasonable rates 
and hold them at proper levels. Experience all of us have had in dealing with the 
carriers and their ratemaking organizations, as well as recent developments, 
lead to a directly opposite conclusion. In January of 1955 the eastern railroad 
presidents and common carrier truckers formed an organization for their mutual 
benefit. If the common carriers by rail and truck get a freer hand to make freight 
rates as they choose, they will, undoubtedly, through some working alliance, 
make us pay much more for transportation in the future. Their new rail-truck 
council held a meeting on May 4, 1955, and endorsed the recommendations of the 
Weeks committee aimed at curtailing private and contract carrier truck opera- 
tions and doing away with agricultural commodity exemptions. In this con- 
nection, we understand that railroads and motor common carriers cannot legally 
confer on freight rates and keep their immunity under section 5a. However, if 
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past experience is any guide, we can expect to find them maintaining about the 
Same general level of rates by rail and truck, and seeking the same percentage 
increases, irrespective of alleged common carrier competition as a regulator of 
freight charges to the shipping public. 

Having those thoughts in mind, may we refer to the fact that year by year, of 
the federally inspected meats, the percentage originated on railroads is becom- 
ing less and less. Unquestionably we are diverting from railroad to motor car- 
rier. In the year 1952, 74 percent of Mayer’s carload shipments originating at 
Madison and Davenport for destinations east of the Illinois-Indiana State line 
moved by rail. In 1954, the rail movement dropped to 57 percent. The outbound 
tonnage shipped by Mayer from its Madison and Davenport plants has increased 
87.1 percent since 1950 when by truck, whereas the movement by rail has declined 
18.9 percent. During the same period Mayer’s total tonnage has increased 30 
percent. 

Rath has shown a pronounced steady increase in its truck tonnage since 1950. 
The 1954 tonnage by truck was an increase of 105 percent over that of 1950. 

In 1954, the outbound shipments by Hormel showed a gain of 122,490,344 
pounds by truck over 1952, whereas by rail it showed a loss of 1,832,117 pounds. 

Also on the same subject these companies have been impelled to decentral- 
ize, which has the effect of reducing its volume of freight or reducing the length 
of haul of much of its freight. For example, Mayer acquired a processing plant 
in Priladelphia in 1949. In 1952 it did likewise at Los Angeles. In 1954, Rath, 
which theretofore had been a single-plant operation, leased a packing plant in 
Amarillo, Tex. In June 1947 Hormel established a meapacking plant in Fre- 
mont Nebr.; and in July 1953 it obtained a packing plant at Fort Dodge, Iowa. 
In 1954 Morrell obtained a meat packing plant at Estherville, Iowa., a slaughter- 
ing plant at Madison, S. Dak., and a processing plant at Chicago. In 1955 it 
purchased a large slaughtering plant in Philadelphia. 

A change in the period of suspension serves no purpose 

A change in the suspension period would serve no purpose if it did not make 
the statutory limitation final and absolute. 

Today the suspension period is 7 months, and thereafter if the rates are not 
postponed by the carrier, the rates go into effect, and the carrier must keep 
a detailed record of shipmens in order to make refund if the rates are later 
not found justified. Rather than keep such detailed records the carrier almost 
universally voluntarily postpones the effectiveness of the rates until the pro- 
ceeding is decided. Therefore, if no change is made in that respect, a change 
from 7 months to 3 months is only a “paper” change and serves no putpose. 

Under the proposed legislation it is also contemplated that suspension may 
be ordered only on sworn complaint or affidavit (or as a result of the Commis- 
sion’s own investigation). Even a complaint need not be sworn to today. 
Also, today a practitioner may now protest without an affidavit. Assume, as 
has happened often recently, a shipper in the Middle West receives the tariff 
15 days before its effectiveness, he could not, as now, telephone to his counsel 
in Washington the facts and counsel prepare, duplicate, and file a protest within 
the time limit. Under this legislation it would be physically impossible to pre- 
pare, duplicate, swear to, and file the protest in time. Provision is now made to 
protest even by telegram, if necessary. That could not continue. 

As for alleged adequacy of remedy as purportedly contemplated by this revi- 
sion in section 15 (7): If a proposed rate is an increase and it goes into effect it 
would be practically impossible for the shipper in a complaint case to establish 
how much business he actually lost and the effect of the loss of a customer, which 
would result from the nonsuspension of the increased rate; or how much 
more business he might have gained had the proposed increase been suspended. 
That applies both to the shipper, and the carrier if a proposed reduction were 
not suspended. 


The proposals do not protect the interests of the small shipper 


As we see it, little appears to have been presented in the Weeks report or the 
bills toward protecting the interests of shippers, especially the smaller shippers. 
In fact, they seem to work against the shipper. Of course, there is lip service, 
but the bills do not meet the situation. 

The rights of the shipper are curtailed. For example, there is the redefini- 
tion of the term “private carrier by motor vehicle’; additional regulation of 
contract carriers; modification of agricultural commodity exemptions; changes 
in section 15 (a); maximum-minimum rate control; modifieation of the power 
of suspension ; and repeal of the long and short haul clause. 
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Seeretary Weeks in his initial statement before the House committee (Sep- 
tember 19, 1955, p. 7) stated that without common carriers and their regula- 
tion, there would be secret rates, undesirable traffic rejected, “and large 
yolume shippers would be unjustifiably favored.” Under these proposals, that 
is just what we contend will result from this proposed legislation. 

Secretary Weeks in his initial statement before the committee (September 19, 
1955, p. 3) stated that “a strong, privately owned common carrier system is 
essential to our economy and particularly to the small shipper and the con- 
sumer.” But the proposed legislation is certainly not for the benefit of the 
“small shipper and the consumer.” 


Outstanding orders should not be revoked 


By section 25 of the bills it is provided that all outstanding orders of the 
Commission in rate cases are repealed and ineffective 6 months after the 
enactment of the bills. 

That contemplates complete destruction of what has gone before in connection 
with the oldest established agency which constitutes the foundation of the 
other agencies. It wipes out outstanding orders, resulting from long expensive 
litigation. 

It took Oscar Mayer & Co. 16 years and 4 formal cases before the Com- 
mission to get its carloud rates lined up with Chicago and the Mississippi 
River. Section 25 would set that all aside and Mayer would be at the mercy 
of the railroads. That probably would make Mayer come back with lengthy, 
expensive litigation again. And if it did, what would a new order be worth? 
In other words, if all outstanding orders are to be canceled, what becomes of, 
or what value is there to, an order issued hereafter? 

In a long list of cases the Commission, after lengthy litigation, extending in 
some instances over many years, prescribed maximum reasonable rates on live- 
stock, fresh meats, and packinghouse products, and entered orders that those 
rates should not be exceeded. They cover almost the entire country. To avoid 
unduly lengthening this document we will cite only two illustrations. 

The rates on fresh meats and packinghouse products from the Midwest to 
mountain-Pacific territory were prescribed in the Westbound Meat case,’ and 
in the Armor case.” In the latter, reparation was awarded. The rates on 
livestock within the West were also prescribed by the Commission.* 

Nowhere have the railroads pointed to any authority for violating those 
orders, and exceeding those rates, as contemplated here. No one can point to 
authority of the railroads perfunctorily to publish rates higher than those 
approved in the outstanding orders, as contemplated here. 


CONCLUSION 


We shall not discuss additional instances where the rights of shippers will 
be curtailed, such as in connection with the redefinition of the term “private car- 
rier by motor vehicle,” additional regulation of contract cariers; modification 
of agricultural commodity exemptions ; and the like. 

We earnestly urge exhaustive consideration by the Congress of this pro- 
posed legislation insofar as it affects the shipper prior to the making of any 
changes in the existing law. 

Respectfully submitted, 


WARREN H. WAGNER. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 4, 1956. 
Hon. OrEN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives. 


Dear Mr. CHAIRMAN: This has further reference to the notice of hearings on 
H. R. 6141 and related bills, dated April 9, 1956, and our reply thereto, dated 
April 19, 1956. 

During the course of the hearings which began on April 24, 1956, several wit- 
nesses mentioned the recommendations made to the Congress by the Commission 
on Organization of the Executive Branch of the Government in its report on 

1 Hormel & Co. v. Atchison, T. & 8. F. Ry. Co., 263 1. C. C. 9 


2 Armour & Co. v. Ahnapee & W. Ry. Co., 272 I. C. G. 759; 281 I. C. C. 885 


8 Livestock—Western District Rates, 171 1. C. C. 721; 243 I. C. C. 253; and other 
divisions. 
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transportation released in March 1955. At the request of the chairman of the 
House Committee on Government Operations, we recently submitted a report to 
that committee commenting upon some of the recommendations contained in the 
above Commission’s report. 

In view of the possible relevancy of portions of our report to some of the mat- 
ters which your subcommittee has under consideration, we have requested 
permission and have been authorized by the House Committee on Government 
Operations to make our report available to your subcommittee. 

Accordingly, three copies of our report are transmitted herewith. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 7, 1956. 
Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

DrArR MR. CHAIRMAN: This is in further reference to your letter of April 6, 
1955, requesting certain information concerning the report on transnortation 
submitted to the Congress by the Chairman of the Commission on Organization 
of the executive branch of the Government. 

The Commission’s report is presented in 10 parts and sets forth 21 major recom- 
mendations, some of which are refined to the extent of subsidiary recommenda- 
tions. The Commission was considering an area which encompassed, during the 
fiscal year 1953, a direct and indirect estimated annual outlay of betwecn $2,600 
million and $3 billion. That was a substantial proportion of overall expend- 
itures in the operational areas of procurement, supply, warehous'ng, and 
distribution, and the Commission’s study probably represents the most complete 
appraisal recently made of the civil and military transportation activities of the 
Government as related to costs. 

The cooperation extended to the Commission by the civil and military agencies 
of the Government demonstrates a growing appreciation among responsible offi- 
cials of the importance of the increasing transportation cost factor invo'’ved in 
every purchase. It seems amply demonstrated that use, to the fullest possible 
extent, by Government procurement, supply, and distribution authorities of the 
technical assistance and traffic information presently available within Govern- 
ment undoubtedly would operate to reduce primary procurement costs, diminish 
storage time, improve handling procedures, and expedite supply and distribution 
operations. Improved traffic management techniques, effectively applied to Gov- 
ernment operations, can effect or result in tremendous economies. 

The General Accounting Office, to the extent opportunity was afforded, has 
consistently urged administrative agencies to consider the relatively substantial 
cost of transportation as an important factor in determining ultimate cost for 
procurement, warehousing, and supply operations. Also, there has been urged 
the necessity to consider total cost at points of use by comparing bids for delivery 
at destination with bids for delivery at the initial point of shipment to which are 
added the transportation charges to point of use. Efforts along those lines will 
be continued. The report of the Commission should serve to intensify adminis- 
trative efforts in that area. 

Attached is a report setting out our views and comments with respect to the 
recommendations of the Commission. Also, members of our staff will be avail- 
able for such oral discussion as may be desired. 

Sincerely yours, 
JosePH CAMPBELL, 
Comptroller General of the United States. 


Report OF THE UNITED STATES GENERAL ACCOUNTING OFFICE OF THE RECOMMENDA- 
TIONS MADE TO THE CONGRESS BY THE COMMISSION ON ORGANIZATION OF THE 
Executive BRANCH OF THE GOVERNMENT IN ITs REPORT ON TRANSPORTATION, 


Marc 1955 
I. THE VOLUME AND COST OF GOVERNMENT TRANSPORTATION 


The Commission states that for the fiscal year 1953 the Bureau of the Budget 
reported approximately $2,600 million were expended for transportation. How- 
ever, the Commission adds that the probable real tctal expense of transportation 
approached $3 billion when there is taken into consideration the purchase of 
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Government supplies on a delivered-at-destination basis. The Commission 
directs attention to the need for more effective traffic-management control and 
advocates division of this important function between ‘traffic management and 
traffic operations. Also, it makes specific reference to the importance of trans- 
portation costs, warehousing, and distribution as factors which should not be 
overlooked in procurement decisions, and, finally, certain examples are given of 
transportation dollars being wasted under the present traffic management system 
in the Government. 

It is to be appreciated that the huge amount expended for transportation by 
the Federal Government reflects indirectly the annual movement of millions of 
freight shipments and the travel of millions of people individvally and in groups. 
It is believed that nowhere in the country is there any industrial concern or 
railroad system doing a comparable amount of annual business. The very 
volume of Government traffic and attendant expenditures makes the Government 
transportation problem unique, and there is no doubt that more effective traffic 
management will result from centralizing determination and direction respect- 
ing policy control; rate negotiations: routing; research and study; and repre- 
sentation before regulatory bodies and carrier-rate bureaus. 

Of particular interest to the General Accounting Office is the statement made 
by the Commission that procurement decisions to be effective must consider the 
eost of transportation. That is a principle with which we fully agree. Ad- 
ministrative procurement officers should be required to seeure from traffic man- 
agement and use pertinent transportation-cost information in the solicitation of 
bids and the award of contracts. The importance of considering transportation 
in connection with or as a part of procurement costs is emphasized by the fact 
that transportation costs often exceed the cost of the material at the shipping 
point, as in the case of low-grade commodities such as coal, cement, sand, 
gravel, etc. 

The examples given by the Commission to demonstrate the need for better 
traftic management reflects irregularities and inefficiencies with which we are 
familiar from disclosures in the audit and which we have endeavored to correct 
by bringing such situations, when so encountered, to the attention of the in- 
terested agency. It must be remembered that disbursing officers and account- 
ing officers can not demand from the carriers as a right the correction of ex- 
cessive charges resulting from inadvertencies and inefficiencies in traffic manage- 
ment activities. Those officials must pay and audit not on the basis of what the 
charges would have been had the shipment been properly- handled by traffic 
management but on the basis of how it was actually handled at the direction of 
traffic management, right or wrong. Therefore, the General Accounting Of- 
fice can state in all sincerity that the disclosures resulting from the study made 
by the Hoover Commission are also reflective of the experience of the General 
Accounting Office and graphically illustrate the need for improvement in the en- 
tire field of Government traffic management and shipping control in the move- 
ment of personnel and property. 


Il. AN ANALYSIS OF THE DEPARTMENT OF DEFENSE TRAFFIC IN CONTINENTAL 
UNITED STATES 


Recommendation No. 1 


“(a) That the mileage allowance be retained but that the amount allowed per 
mile be reduced to a point where there is no profit in it.” 

We agree with the principle expressed that there should be no profit in the 
mileage allowance. We would envision considerable difficulty on the part of 
administrative officials, however, in determining a rate per mile that would 
eliminate profit in all cases. The rate should be one that is calculated to result 
on the average in reasonable reimbursement for costs incurred. 

“(b) That use of the allowance for automobiles be restricted to bona fide car 
owners and that they be required to submit proof of such ownership and 
possession.” 

We do not believe this recommendation should be adopted. We see no differ- 
ence from the Government’s standpoint whether the traveler uses an automobile 
which he owns or uses one of which he is not the owner. If the Commission’s 
recommendation is intended to eliminate the payment of a mileage allowance 
to those who hitchhike or to restrict the allowance to 1 traveler when 2 or more 
travel in the same automobile, this could be accomplished without restricting 
the allowance to bona fide car owners. 
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“(c) That in view of the clerical and accounting work involved in reimburse- 
ments of TR’s, limitations should be imposed upon refund privileges. 

“(d) That inasmuch as there is greater economy in group troop movement 
over movement of single persons, the group method should be used wherever 
practicable.” 

We believe that there is considerable merit in these recommendations. 
Economies should be possible through their adoption and implementation, and 
they should be given full consideration. 


Recommendation No, 2 

“That the Secretary of Defense explore and effect improved methods to reduce 
costs of packing, storage, and transportation of household goods of military 
and civilian personnel of the Department of Defense, and that he should place 
limitations on excessive shipments.” 

We believe there is considerable merit in the Commission’s recommendation. 


Recommendation No. 8 

“(a) That the use of automobiles for official duties in foreign countries be 
handled by a further use of regulated automobile pools provided by the Govern- 
ment where feasible, and that automobiles for personal use be rented from the 
pool at a reasonable rate. 

““(b) That if a car is desired for personal use abroad by military or civilian 
personnel, the owner should pay for its transportation to and from his station 
overseas.” 

Economies would be possible as a result of adoption of recommendations 8 (@) 
and (b). However, the question of whether the Government should pay the cost 
of transportation of the personal cars of military and civilian personnel is a 
matter of policy for consideration by the Congress. In any event, recommenda- 
tion No. 3 (b) could be adopted only after the enactment of legislation to repeal 
section 617 of the National Military Establishment Appropriation Act, 1950, 
63 Stat. 1020, which permits transportation on Government-owned vessels 
of motor vehicles for personal use when personnel of the Air Force or Army 
are ordered to make any permanent change of station. Like repeal or amend- 
ment would seem to be required with respect to section 30 of the act of August 2, 
1946, 60 Stat. 857, containing a similar provision with respect to personnel 
of the Navy, Marine Corps, and Coast Guard. 

See also in this conection section 913 of the Foreign Service Act of 1946, 60 
Stat. 1027, and section 5 (a) (1) (F) of the act of June 20, 1949, 63 Stat. 
209 relating to personnel of the Foreign Service and the Central Intelligence 
Agency, respectively, which may require revision. 


Recommendation No. 4 


“(a) That the Secretary of Defense study and determine whether preauditing 
of Department of Defense transportation bills is feasible and economic. . 

“(b) That the General Services Administration make a similar study and 
determination with respect to transportation bills of the civilian agencies of 
the Government.” 

Payments for transportation services rendered to the Government are the only 
class of vouchers which are not, as a general rule, subjected to an adminis- 
trative audit before payment. Prior to the enactment of the Transportation 
Act of 1940, bills of carriers for services rendered to the civilian agencies of 
the Government were preaudited by the GAO and bills of carriers rendered 
to the military departments were preaudited by those departments. However, 
the procedures resulted in long delays in making payments to the carriers with 
the result that the carriers songht relief from the Congress. This effort resulted 
in the enactment of section 322 of the Transportation Act of 1940 which provides 
that payment for the transportation of persons or property for or on behalf 
of the United States shall be made upon presentation of bills by carriers, prior 
to audit by the General Accounting Office. 

The Task Force on Transportation recommended that the Department of 
Defense institute an audit section in each of the military services, combining 
peraudit and final audit into one operation, so organized that carriers’ charges 
will be paid within 30 days, and that the General Services Administration create 
a similar auditing section for civilian agencies. 

The Commission itself did not adopt the task force recommendation. Instead, 
the Commission made recommendation No. 4, above after stating as follows: 
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“A number of additional considerations have been brought to the attention 
of the Commission. For instance, it has been stated that for agencies which 
now successfully perform preaudit work such as the Tennessee Valley Authority 
and the Atomic Energy Commission, preauditing is a relatively simple matter 
since limited types of cargoes and generally similar routings are involved. In 
contrast, the Department of Defense ships millions of different items to all points 
of the world, and consequently rate structures and preauditing would be highly 
technical and complex. Furthermore, it is said that this work would require 
a large staff of tariff experts spotted in at least the major shipping points. 
Qualified personnel in sufficient quantity are simply not available. In addition, 
the recommendation of the task force that charges be paid within 30 days is 
considered under present circumstances to be unattainable, and there would 
possibly be a greater delay in payment than now exists. The necessary dupli- 
cation of tariff files would be enormous. 

“The foregoing consideration might lead to a recommendation that the 
General Accounting Office should continue its current audit functions in behalf 
of all shipper agencies of the Government, except that in agencies where pre- 
audit is feasible due to the simplified nature of the agency’s transportation 
activities, such preaudit should continue with the guidance of the General 
Accounting Office, and that in these instances the General Accounting Office 
postaudits would be relaxed to spot checking.” 

As a result of our past experience, we do not believe that an administrative 
audit of transportation charges prior to payment is practical or economical in 
most cases. However, we have no objection to the Department of Defense and 
the General Services Administration making the studies recommended by the 
Commission. Of course, we will consider carefully the results of those studies 
and in those cases where it is shown clearly that an administrative preaudit 
of transportation payments is practical and effective the postaudit can be relaxed. 


Recommendation No. 5 

“That all bills of lading used in connéction with Government shipments be 
audited by the General Accounting Office.” 

We agree with this Commission recommendation and the reasoning support- 
ing same. 

The Government bill of lading has been designed to protect the interest of 
the United States in the shipment of property. Nevertheless, exaggerated and 
inflated figures sometimes have been advanced to suppcrt the claim that the 
cost of using a Government bill of lading greatly exceeds that of using a com- 
mercial bill of lading. As to the additional cost and difficulties incident to the 
use of commercial bills of lading for shipment of Government property, attention 
is invited to our annual report to the Congress for the fiscal year ending 
June 30, 1952, pages 28 and 29. No evidence, however, to our knowledge has 
ever been adduced establishing that use of commercial bills of lading is or 
can be made more economical if there be taken into consideration the supply- 
ing of equal evidentiary data essential to financial and property controls and 
the exact determination of technically correct transportation charges. 

The average cost to the General Accounting Office of auditing a Government 
bill of lading and processing overpayments to collection, including adjudication 
of claims by and against carriers, aid to the Department of Justice in the way 
of furnishing witnesses and technical assistance at trials and pretrial con- 
ferences in connection with litigation by and against the United States in 
courts throughout the country, has varied from 43 to 51 cents over the past 
5 years. Our costs attributable to the auditing of such commercial bills of 
lading or freight bills, as have come to the Transportation Division, with all 
the attendant necessary investigation, generally exceed that average especially 
when there be added to this cost the excess freight charges the Government is 
compelled to pay because of the lack of, or the inability of administrative agen- 
cies to locate, records which would permit an exact determination as to the 
correctness of the charges paid on commercial freight bills. During the past 
5 fiscal years the transportation division of our office has collected and deposited 
in the Treasury annually an average of $36,233,849 determined by that division 
to have been overpaid to carriers on audited bills of lading, Government and 
commercial, and commercial freight bills, at an average annual salary cost of 
$6,240,041. 
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III. SEA TRANSPORTATION IN THE DEPARTMENT OF DEFENSE 


Recommendation No. 6 
“That the Military Sea Transportation Service include in its reported operating 
costs : 


“(a) Military pay and allowances. 

“(b) Vessel depreciation. 

“(c) Interest on investment. 

“(d) Panama Canal and other tolls. 

“(e) Insurance costs. 

“(f) To the extent feasible, the valus of use of Government docks and 
other facilities.” 


Recommendation No. 7 

“(a) That Department of Defense directives be so clarified that Government- 
owned ships will not be operated when private facilities can render adequate 
service at reasonable rates, except for clearly established military security 
reasons. 

“(b) That the shipping agencies and the Military Sea Transportation Service 
apportion more cargo to private carriers and reduce the amount of arbitrarily 
labeled ‘nonsusceptible’ freight. 

“(e) That Military Sea Transportation Service and the shipping services 
jointly scrutinize the entire procedure which now controls the. determination by 
Military Sea Transport Service of advance space requirements. Necessary 
changes should be made to provide ship operators with reasonable ‘lead time’ 
and firmer space commitments. 

“(d) That the shipper services should reexamine their regulations imposing 
restrictions on port time for cargo. 

“(e) That port congestion should be controlled at warehouse and factory, 
rather than by port time limitations.” 


Recommendation No. 8 

“(a) That because of the immediate availability, in emergencies, of vessels in 
intercoastal trade the Department of Defense should utilize the service offered by 
private certificated carriers. 

“(b) That the Interstate Commerce Commission review its World War II 
exemption of the requirement of certification for intercoastal transport, in the 
interest of maintaining a healthy coastal maritime service.” 


Recommendation No. 9 

“(a) That to assist the prospect of reaching congressionally approved goals, 
Government-owned tankers should be replaced with more modern privately 
owned ships, and the Government ships placed in a mothball reserve, provided 
the total cost to the Government is not increased after consideration of all factors, 
including taxes and subsidy recapture. 

“(b) That short-term contracting should continue to be used only to cover 
unanticipated peak demands and unpredictable requirements. 

“(c) That the ‘voluntary tanker plan’ should remain in active existence, so 
that it will be available again during war. Cooperative effort is required by 
industry and Government to see that it so continues. However, arrangements 
should be made to prevent losses to participants. 

“(d) That steps be immediately undertaken to substitute privately owned T-2’s 
for contract operated Government-owned tankers in point-to-point petroleum 
transportation.” 


Recommendation No. 10 

“That since privately owned passenger ships will be, as they have been in the 
past, vital military auxiliaries in time of war, attention should be given to 
maximum utilization of existing passenger carrying capacity, provided the total 
cost to the Government is not increased after consideration of all factors includ- 
ing taxes and subsidy recapture.” 


Recommendation No. 11 

“(a) That the policy of the Military Sea Transportation Service and the na- 
tional maritime policy be coordinated and that, in particular, the ‘nucleus fleet’ 
concept be reevaluated. 
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“(b) That Department of Defense policy directives be revised to reduce the 
Military Sea Transportation Service nucleus fleet in view of the actual services 
which private industry can render.” 

Most of the recommendations in this part of the Commission’s report reflect 
its judgment on the issue of whether Government activities of a business nature 
should be carried on by private industry where there are established facilities 
therefor in private industry. In the case of the Military Sea Transportation 
Service the dominant considerations are miltary security and costs. 

The stated position of the Department of Defense is that its responsibility for 
national defense requires that it have a military transportation organization in 
the form of skilled personnel and facilities in ready operating status under its 
direct control that would be (1) immediately available in an emergency, (2) cap- 
able of rapid expansion when necessary, and (3) able to fulfill military require- 
ments for supplies, equipment, and personnel for United States Armed Forces 
overseas that cannot be met by commercial shipping. Defense further contends 
that such transportation organization must be a nucleus rather than a skeleton 
and therefore must handle enough of its total requirements to make it an efficient 
and economical operation. Defense further points to its general policy of using 
commercial shipping to the maximum extent consistent with its military respon- 
sibility and with the basic principles of prudent management. However, it em- 
phasized that “consistent with its military responsibility” must necessarily 
carry with it the power of decision regarding the use of its own facilities and 
commercial shipping. 

The Military Sea Transportation Service has always utilized extensively the 
services of commercial shipping and acknowledges heavy reliance upon it. Thus 
the main problem apart from considerations of costs, is one of degree, governed 
on the one hand by the measure of control required by the Military Establish- 
ment over transportation (through use of its own facilities) to assure adequate 
discharge of its responsibility for national defense and on the other hand by 
the need of commercial shipping for the transportation business of the military 
services in order to maintain a stable merchant marine as an arm of defense. 

In the matter of costs, there are many imponderables which make it doubtful 
that an accurate comparison can be made between the cost of Military Sea 
Transportation Service activities under Government or private operation. As 
brought out in the Commission’s report all costs incurred by the Government 
for Military Sea Transportation Service activities are not recorded in Military 
Sea Transportation Service accounts. Quite a few services are rendered by 
other agencies for which no charge is made. It is not certain that all these 
services can be readily identified since they are not segregated in the records 
of the paying agency. Certain of these costs such as those mentioned by the 
Commission are susceptible of at least reasonable calculation; others would 
be difficult and in some cases impractical to determine. 

Having ascertained such of these costs as may be calculated or estimated, 
there is the question of whether they should be included in the rates billed by 
Military Sea Transportation Service to the military services on the theory 
that the appropriations of the using agency should pay the full cost to the 
Government. The collection by the Military Sea Transportation Service of 
charges based on comparative cost items not involving direct expenditures by 
it might serve to increase the funds available to it for operation or outlay 
beyond those provided in its appropriation or fund. If such excess is not to 
be remitted to the paying agencies on a prorated basis, in the manner that the 
present excess accruing from current rates is disposed of, legislation may be 
appropriate to direct the disposition of such increased excess. If the costs 
recommended to be recorded are not included in the rates billed to the using 
services, the purpose of recording these costs will be principally to have knowl- 
edge of the full cost to the Government of Military Sea Transportation Service 
operations. This may give rise to a question of whether such knowledge com- 
pensates for the administrative effort and expense involved in computing and 
recording them and in apportioning them to the respective types of Military 
Sea Transportation Service operations, particularly when it is considered that 
certain significant cost elements such as vessel depreciation, interest, and canal 
tolls are not within the control of management and are not related to the 
measurement of management economy and efficiency of operations. 

Any'consideration of costs under Government or private operation must include 
the factors of Federal taxes paid by commercial operators and the recapture 
of subsidy paid by the Government to such operators. The extent to which 
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these factors may be affected by the transfer of further movements to private 
shipping cannot be estimated with any reasonable accuracy, and it can only 
be said that they are important factors bearing on the cost to the Government 
under either private or Government operation. 

The primary emphasis in the recommendations of the Commission is on those 
actions which will have the effect of channeling a larger portion of Military Sea 
Transportation Service traffic to private shipping. This emphasis appears to be 
predicated mainly on the thesis that business-type activities of the Government 
should be handled by private industry to the extent of the latter’s capabilities, 
Because of the absence of reliable data on the cost of Government operation, it 
cannot be stated whether any economies would flow from the adoption of the 
Commission’s recommendations. There is no reason to believe that the level of 
operational or administrative efficiency would be affected through more extensive 
participation by private shipping. 

Certain individual recommendations can be directly identified with economies. 
These are: 

Recommendation No. 7 (d) and (e).—To the extent that vessels are sailing 
without reasonably full loads or a divers‘fied mixture of bulk and weicht cargo 
by reason of current regulations governing port time for cargo, these recom- 
mendations suggest the means for more profitable utilization of cargo space. 

Recommendation No. 9 (b).—Short-term contracting of tankers is, in the 
absence of distressed market conditions, more costly than long-term contracting 
and as recommended by the Commission should be restricted to peak demands and 
unanticipated requirements. 

Recommendation No. 9 (d).—Costs recorded by the Military Sea Transporta- 
tion Service for the 9 months ended March 31, 1954, developed in our survey for 
the special subcommittee of the House Merchant Marine and Fisheries Committee 
indicated that the operation of commercial tankers was less costly than that of 
the contract-operated tankers. If the same conditions still prevail, adoption of 
this recommendation should produce economies. 

It was noted that the Commission’s recommendations Nos. 9 (a) and 10 were 
specifically subject to the provision that the total cost to the Government is not 
increased after consideration of all factors including taxes and subsidy recapture. 

The Commission states on page 23 of its report that it confirms the statement 
of the commander, Military Sea Transportation Service, that, if the private ve- 
hicle movement continues on the same scale as at present, Military Sea Trans- 
portation Service will require all of its dry-cargo ships for that movement. 
Therefore, if recommendation No. 11 aimed at reduction of the nucleus fleet is 
adopted it means that private vehicles will have to be carried in commercial 
vessels. This will necessitate legislation, as the present law permitting the car- 
riage of private vehicles (p. 22 of the Commission’s report) has been interpreted 
to mean that they may be carried only on Government-owned vessels. It is to 
be noted in this connection that the Commission's recommendation No. 3 would 
have the effect of discontinuing the movement of private vehicles as presently 
authorized by law. 

We believe that, except as hereinbefore discussed, all of the Commission’s 
recommendations could be implemented within the framework of existing legis- 
lative authority. This, of course, assumes that mutually satisfactory arrange- 
ments can be made between the Military Sea Transportation Service, Depart- 
ment of Defense, Department of Commerce, and private ship operators. It is 
understood in this connection that the Interstate Commerce Commission by order 
entered November 18, 1955, to become effective March 6, 1956, has already with- 
drawn the exception to which recommendation No. 8 (0) is directed. 

Regarding recommendation No. 9 (a), it is believed that the congressionally 
approved goals to which the Commission refers are those embodied in Public 
Law 575, 83d Congress, approved August 10, 1954, authorizing the construction 
of 20 tankers of approximately 25,000 deadweight tons each—15 to be built 
with private funds and 5 to be financed by the Government. We have been 
informed that (1) provisional awards (not as yet finalized) have been made for 
14 of the 15 tankers to be built with private funds and (2) Maritime Adminis- 
tration awarded contracts in November 1954 to private shipyards for 4 of the 5 
tankers to be financed by the Government and these tankers are under construc- 
tion; funds are not presently available for the fifth tanker. If the provisional 
awards for the 14 tankers are not finalized, the committee may wish to recom- 
mend legislation to assist in accelerating the construction of these tankers. 

In respect to recommendation No. 9 (c), by action of the Department of Jus- 
tice pursuant to authority granted by the Congress, the voluntary tanker plan 
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has been continued in existence after June 30, 1955, on an inactive basis. It 
may be invoked only in the event of an emergency and then only with the 
approval of the Maritime Administration and the Department of Justice. 

Considered as a whole, the major overall effect intended by the Commission’s 
recommendations is to place more of the Military Sea Transportation Service 
traffic at the disposal of private shipping and to reduce the size of the nucleus 
fleet. Whether this would be desirable or undesirable is an issue involving the 
contention of the Department of Defense as to its military responsibility, and 
the interest of the Government in promoting the stability of the merchant marine. 
This issue is one of national policy as to which we are without sufficient infor- 
mation to attempt a recommendation. 

In the absence of accurate comparisons of costs, the desirability of the recom- 
mendations from the standpoint of costs to the Government cannot be evaluated. 
Certain factual data and other factors which we believe are pertinent to con- 
sideration of the Commission’s recommendations are contained in our Interim 
Report on Survey of Operations of Military Sea Transportation Service in Rela- 
tion to the Commercial Shipping Industry. This report was submitted in July 
1954 to a special subcommittee of the Merchant Marine and Fisheries Com- 
mittee, House of Representatives, and was based on a survey bade by the General 
Accounting Office at the request of the subcommittee. Further data relative 
to this survey may be found in the testimony by representatives of this Office 
before the same subcommittee in July 1954. 


IV. AIR TRANSPORT OF PASSENGERS AND FREIGHT BY THE DEPARTMENT OF DEFENSE 


Recommendation No. 12 


“That the technical services of MATS which duplicate those of other branches 
of the Government be discontinued.” 


Recommendation No. 18 


“(a) That the Secretary of Defense issue a superseding and controlling direc- 
tive to eliminate the duplicating air transport services within the Department of 
Defense and merge the entire operation into Military Air Transport Service, 
except necessary administrative aircraft. 

“(b) That the number of administrative aircraft be drastically reduced. 

“(c) That the peacetime operations of the integrated Military Air Transport 
Service be restricted and realistically limited to persons and cargo carefully 
evaluated as to necessity for military air transportation and only after com- 
mercial carriers have been utilized to the maximum practicable extent should 
transportation on service carriers be authorized.” 

Of special interest in connection with our current review of the airline sub- 
sidy program administered by the Civil Aeronautics Board is the fact that the 
military operations are in direct competition with the United States certificated 
international air carriers. The military is carrying passengers, cargo, and 
mail for which there is space available on commercial international and overseas 
carriers. This group of carriers has always received the largest portion of the 
total Government expenditures for airline subsidies. 

We believe that the adoption and implementation of recommendation No. 13 
(c) by the Department of Defense will significantly lower the level of subsidies 
for our international earriers. 

During our review of the activities of the Civil Aeronautics Board, we have 
noted that the Department of Defense has expressed to the Board the need for 
the continuation and expansion of commercial air transportation to many parts 
of the world. To some extent the so-called defense routes thus authorized 
have resulted in additional subsidy payments to the affected carrier. It seems 
reasonable, therefore, that the Department should patronize to the fullest extent 
possible the service it requests. 

The Commission’s report shows a potential savings in subsidy amounting to 
$42.9 million if only 25 percent of the passengers and 50 percent of the mail 
carried by the Military Air Transport Service were transferred to international 
commercial carriers. The report states also that additional savings to the Gev- 
ernment would result through a proportionate reduction in Military Air Transport 
Service costs. We concur in these conclusions. 

One major step has already been taken by the Department of Defense. On 
December 28, 1954, the Department announced that air-postage-paid mail to and 
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from overseas military posts will be carried whenever possible by regularly 
scheduled commercial airlines. The full effect of this policy change is expected 
in fiscal year 1956, when the Post Office and Defense Departments have estimated 
that about 30 million mail ton-miles of military mail will be carried commer- 
cially. At service mail rates established by the Civil Aeronautics Board, this will 
mean about $16 million additional revenue to the carriers operating in the Atlantic 
and Pacific areas. The decrease in subsidy as a result of this new revenue is 
difficult to ascertain but, based on information available to us, should be about 
$7 million in 1956. 

Although the Department of Defense has moved to resolve the airmail issue 
raised by the report, there are no indications that a silmilar shift of passenger 
and cargo traffic not directly related to military requirements is contemplated. 
We believe that the Congress should direct the Department of Defense to trans- 
fer, whenever possible, passengers and cargo to United States certificated air car- 
riers. There is no question that the overall effect of the Commission’s recom- 
mendation No. 13 (c) would be very desirable and in the public interest. 


V. CONCLUSIONS AND RECOMMENDATIONS ON MILITARY TRANSPORT AS A WHOLE 


Recommendation No. 14 

“That the Secretary of Defense establish [sic] a Director of Transportation 
having no responsibilities except those pertaining to traffic and transportation. 
He should have all necessary authority to direct the traffic management activi- 
ties, passenger and freight, in all the military services, including the coordina- 
tion and consolidation of functions and facilities, to the extent that his office 
determines it to be necessary and practicable. He should report to and be sub- 
ject only to the overriding authority of the Assistant Secretary of Defense for 
Supply and Logistics. 

“(a) He should, among other duties, supervise the placement and train- 
ing of key civilian traffic management personnel in Washington and at field 
installations. 

“(b) He should make continuing studies with a view to eliminating waste- 
ful practice, duplication, lack of uniform standards of practice, etc. 

“(c) He should effect a working liaison with procurement and distribution 
personnel at both the administrative and service levels. 

“(d) He should take over the following traffic management functions: 

“Handle all rate negotiations and classification matters. 

“Prescribe routing policy to be observed by all services. 

“Prescribe policy to be followed in the distribution of passenger and 
freight traffic among carriers. 

“Represent the Department of Defense in proceedings before regula- 
tory bodies. 

“Represent the Department of Defense in proceedings before carrier 
associations or conferences. 

“(e) He should establish a statistical service: 

“Sufficient to provide information necessary for the proper evaluation 
of rates applicable to Department of Defense traffic; and 
“Sufficient to provide reasonable management data to integrate trans- 
portation requirements and procurement.” 
The unification of traffic management functions in the Department of Defense, 
etc., would seem in the public interest and it is understood directives and regula- 
tions have been and are being adopted to that end. 


Recommendation No. 15 

“(a) That the President direct the Civil Service Commission to revise classifi- 
eation standards for the Traffic Management Series to the end that salaries 
may be made more nearly competitive with those paid by private industry, and 
the Government thus enabled to employ personnel of greater competence. 

“(b) That to the maximum possible extent, the duplication of military and 
civilian personnel performing like functions be eliminated.” 

Premised upon our experience in the General Accounting Office gained from 
unsuccessful efforts to attract qualified technical transportation personnel at 
remunerations presently authorized for the classification grades prescribed by the 
Civil Service Commission for our technical transportation work, we feel that 
recommendation: No. 15 (a) is sound. 

The logic in recommendation No. 15 (6b) seems self-evident. 
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VI. THE PANAMA CANAL ZONE FEDERAL ACTIVITIES 


Recommendation No. 16 

“That the Congress examine the competing commercial-type enterprises con- 
ducted by the Government in the Canal Zone and determine which of such compet- 
ing enterprises should be eliminated.” 


Recommendation No. 17 
“That the three military services should fully utilize the Panama Line 
capacity.” 


Recommendation No. 18 

“That the appropriate committees of Congress examine the circumstances 
surrounding the decision to abandon the Panama Railroad before it authorizes 
or appropriates in favor of the new highway construction.” 


Recommendation No. 19 

“That all commercial-type activities for providing goods and services to both 
military and civilian United States employees in the Canal Zone be consolidated 
under a single civilian staff.” 

The position of the General Accounting Office on these recommendations has 
been stated in reports on audit of the Panama Canal Company and the Canal 
Zone Government for fiscal years 1952, 1953, and 1954 (H. Docs. 207, 473, and 
160, respectively) and the Report on a Survey of Duplication of Government 
Activities and Related Facilities in the Canal Zone, December 1952 which was 
submitted to interested congressional committees. The subject of duplication 
of facilities has been discussed at hearings held by the House and Senate Appro- 
priations Committees on the Civil Functions, Department of the Army Appro- 
priations, 1954. 

During June and July 1954, hearings on the operations of the Panama Canal 
Company and the Canal Zone Government were held before the Committee on 
Merchant Marine and Fisheries, House of Representatives. At the request of 
the committee, representatives of the General Accounting Office gave testimony 
at the hearings concerning recommendations made in our 1952 audit report. 
To date, no report has been made public by the committee on its findings. 

In March 1956, the Senate Interstate and Foreign Commerce Committee held 
hearings at which representatives of General Accounting Office gave testimony 
on proposed legislation relative to the administration of the Panama Canal Com- 
pany and Canal Zone Government. We stated that the proposed legislation 
would accomplish the objectives of some of the recommendations made in our 
audit reports for 1952, 1953, and 1954. We reiterated the need for legislation 
to authorize (1) recovery of business losses through tolls, (2) depreciation or 
amortization of Canal construction costs, and (3) systematic liquidation of the 
Government’s investment in the Canal enterprise. Brief references were made 
to some of the duplications of activities and related facilities, the principal 
reference being to operation of vessels between New York and the Canal 
Zone by Military Sea Transporation Service and the Panama Canal Company. 

With respect to recommendation Nos. 16 and 19, the adoption of these recom- 
mendations is very desirable. The findings, conclusions, and recommendations 
of the Hoover Commission are similar to those contained on pages 10, 17-21, 28, 
and 34 of audit report for fiscal year 1952; on pages 8, 16-20, 32, and 38 of 
audit report for fiscal year 1953; on pages 4-16, 18, and 25 of audit report for 
fiscal yar 1954; and in Report on a Survey of Duplication of Government Activi- 
ties and Related Facilities in the Canal Zone, December 1952.” 

As stated in the reports referred to in the preceding paragraph, economies and 
efficiencies.in overall Government operations in the Canal Zone would result from 
the elimination of duplication of those enterprises determined to be competing 
and the consolidation of the essential enterprises under a single civilian staff. 
However, the armed services are reluctant to discontinue operation of enterprises 
and functions installed by them during World War II and to use exclusively those 
of the Canal organization which were designed to provide support for all Govern- 
ment agencies in the Canal Zone. Two examples of the many areas of dupli- 
cated facilities are commissaries and fire protection. 

The Joint Logistical Committee, which has been investigating the duplication of 
activities and related facilities in the Canal Zone, is composed of representatives 
of each of the three military services and of the canal organization under the 
chairmanship of a representative of the Headquarters, Caribbean Command. 











1804 TRANSPORTATION POLICY 


Because the membership of the committee is composed of representatives of the 
two groups whose facilities are under study, the essential degree of independence 
and impartiality is lacking. 

The Joint Logistical Committee has concluded that consolidation of manage- 
ment of commissaries under the Panama Canal Company is not feasible because 
the military stores are located in housing areas in which Panama Canal Com- 
pany stores are not located. 

The views of the Joint Logistical Committee are not shared by this Office. As 
very few of the residents, either military or civilian, live within easy walking 
distance of a commissary, the location of the stores is not a determining factor. 
The distance between armed services commissaries and the nearest company 
commissaries range approximately from 114 to 6 miles. Residents of many 
suburban areas in the United States travel greater distances over more congested 
roads to do their shopping at supermarkets. 

About 2 years ago the Governor of the Canal Zone and the commanding gen- 
eral of the Caribbean Command agreed upon a plan to consolidate Canal Zone 
Government and armed services fire-fighting facilities. During 1954 the new 
commanding general opposed the plan, and no action was taken. Subsequently, 
members of the Senate Appropriations Committee asked the Department of the 
Army to study the possibility of consolidating all structural fire-fighting activities 
in the Canal Zone. Asa result a plan was approved by each of the armed services 
for the Canal Zone Government to be responsible for providing all structural 
fire-iighting protection in the Canal Zone on a cost reimbursable basis. The plan 
is expected to go into effect July 1, 1956, with savings of about $2 million to the 
United States Government, including savings in the military training and supply 
systems and utilization of local-rate labor instead of United States-rate labor. 
However, there is no assurance that this or any other plan to consolidate facil- 
ities will be permanent because of the frequent changes in top administrative 
personnel, 

It appears that immediate action to permanently eliminate duplication of com- 
peting enterprises is possible either by administrative direction under existing 
legislation or under reorganization plan authority. However, in the case of hos- 
pitals, the interested agencies were unable to reach any agreement, To assure 
the elimination of this duplication, the Congress in Civil Functions Appropriation 
Act, 1955, withheld the use of appropriated funds for the operation of hospitals 
by the armed services. Action by the Congress or its committees appears neces- 
sary to achieve the objectives of recommendations Nos. 16 and 19. 

With respect to recommendation No. 17, the elimination of 1 of the 2 Govern- 
ment-owned and operated steamship services between New York and the Canal 
Zone is desirable. If this is not feasible, we believe that substantia! economies 
in transportation costs would result from either the disposal by sale or charter 
of one or more of the Panama Line ships or through a full utilization of its 
facilities by the military agencies. In 1953 we estimated that a 2-ship operation 
by the Panama Line would reduce operating expenses by $500,000 annually. Our 
recommendation, first made to the company’s board of directors in February 
1952, and detailed comments relative to the Panama Line operations, are con- 
tained on pages 10, 34, and 40 of audit report for fiscal year 1952; on pages 9, 38, 
and 50 of audit report for fiscal year 1953; on pages 7, 18-19, and 54 of audit 
report for fiscal year 1954; and on pages 10 and 60 to 63 of Report on a Survey 
of Duplication of Government Activities and Related Facilities in the Canal 
Zone, December 1952. 

We estimate that for the 4-year period ended June 30, 1955, the net loss of the 
steamship operations was in excess of $1,400,000 after allocation of interest on 
the Government’s investment ($804,000) and administrative and general expenses 
($326,000). 

Th principal mission of the Panama Line is to transport canal organization 
cargo and personnel between New York and the Canal Zone. However, the 
principal sources of revenue are derived from commercial freight and passengers. 

In an effort to increase commercial revenues to make the steamship line self- 
sustaining, Port au Prince, Haiti, was resumed as a port of call in February 
1953. In 1955 revenue from this operation was 26 percent of total revenues. 
The company also solicited additional commercial freight and passengers. These 
measures tended to offset the reductions in freight and passenger business 
resulting from curtailment of wartime activities.in the Canal Zone but were 
not successful in making the operation self-sustaining. 

In 1955 the company started negotiations with Military Sea Transportation 
Service for the use of the company’s vessels in transporting cargo and passen- 
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gers for the three military services in the Canal Zone. To the end of March 
1956, the company was unsuccessful in obtaining an agreement with Military 
Sea Transportation Service. 

As a result of comments in our prior audit reports, the American President 
Lines, Ltd., submitted to the Assistant Secretary of the Army in October 1955 
a proposal covering agency operation of two of the Panama Line vessels to 
provide the same weekly service to the Canal Zone and charter of the third 
vessel for American President Line’s own operation with estimated annual savings 
of $1 million to the Government. As an alternative, American President Lines 
stated that if the board of directors should decide to maintain a three-ship 
operation, they would be interested in serving as managing or husbanding agent 
on this basis, although the net savings to the Government would be considerably 
less. 

As stated in the Hoover Commission report, the Panama Line is in compe- 
tition with privately operated American steamship lines and, to some extent, 
with private American airlines. There appears to be little justification for 
the Government to continue commercial steamship service to Haiti and the Canal 
Zone for transshipment to other countries. 

The action contemplated in the Commission’s recommendation is possible under 
existing legislation either through administrative direction or through action 
under reorganization plan authority. However, since the reorganization in 
1951, any elimination of duplication of major activities required congressional 
action. 

With respect to recommendation No. 18, it is our opinion that traffic over the 
existing transisthmian highway is insufficient to warrant a new highway at 
this time, and a new highway should not be constructed unless it is necessary 
for defense. If a new defense highway is needed, the Department of Defense 
should provide the necessary funds. In any event, estimates of construction 
costs should be obtained from private contractors before starting the project. 

Our recommendation and detailed comments on the utilization of the Panama 
Railroad are contained on pages 35 and 42 of audit report for 1952; on pages 8, 
35, and 52 of audit report for 1953; on pages 4, 11, 25, and 52 of audit report 
for 1954; and on pages 57-59 of Report on a Survey of Duplication of Govern- 
ment Activities and Related Facilities in the Canal Zone, December 1952. 

In October 1954 the board of directors of the Panama Canal Company approved 
recommendations by the president of the Company that the Panama Railroad 
be abandoned, that a transisthmian highway wholly within the Canal Zone be 
constructed as soon as possible by the Canal Zone Government at an estimated 
cost of $9 million and that the Company include in the 1956 budget provision 
for the purchase of a fleet of motor vehicles for the transportation of canal organ- 
ization freight and passengers. We are unable to express an opinion as to the 
reasonableness of the estimated cost of $9 million. 

In reports on the Department of Commerce and Related Agencies Appropriation 
Act, 1956, the Senate and House Appropriations Committees directed that no 
action be taken to abandon the Panama Railroad until the appropriate committees 
of Congress had investigated the proposal and indicated their approval. Hear- 
ings on abandoning the railroad were held by the Panama Canal Subcommittee of 
the House Committee on Merchant Marine and Fisheries in June 1955 at Wash- 
ington, D. C., and in December 1955 at the Canal Zone. At the December hear- 
ings the Governor stated that the canal administration feels strongly that the 
United States should complete a highway wholly within the Canal Zone. He 
admitted, however, that construction of a new highway would not be a prerequi- 
site to discontinuing railroad operations as the existing highway in the Republic 
of Panama probably could be used indefinitely. 

In an interim report issued in March 1956, the Panama Canal Subcommittee of 
the House Committee on Merchant Marine and Fisheries expressed the opinion 
that the operation of the railroad should be continued pending an examination 
and report by qualified railroad experts. 

The Railroad operations have been unprofitable for several years, principally 
xecause of increasing competition from motor transportation, including military 
and private Panamanian, operating over the United States built and maintained 
transithmian highway. The Company received from the Department of the 
Army $109,000 in 1954 and $175,000 in 1955 as reimbursement for maintaining 
the highway in the Republic of Panama. The principal reason for constructing 
a new highway is that the present transisthmian highway is under the jurisdic- 
tion of the Republic of Panama. However, we are not aware of any unreason- 
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able restrictions by the Republic of Panama on the use of the highway by United 
States Government vehicles. 

It appears that operating costs would be reduced substantially through the use 
of motor vehicles, especially if construction of the new highway is avoided and 
the present transisthmian highway is utilized instead. The use of motor ve- 
hicles should also result in a reduction in the number of United States rate 
employees and consequent reductions in the various employee services, including 
housing, required to support such employees. 


VII, TRANSPORTATION BY CIVILIAN AGENCIES OF THE GOVERNMENT 


Recommendation No. 20 

“(a) That existing laws be modified to provide that civilian agencies now ex- 
empted from central traffic management by the General Services Administration 
be no longer so exempted, except for the movement of the mails or for the move- 
ment of security-classified goods. 

“(b) That the Administrator take the necessary steps to improve the quality 
of traffic management throughout his organization. 

“(c) That the Administrator advise the President as to which agencies should 
maintain tariff files and where these files should be located.” 

Several bills have been introduced in the 84th Congress, apparently designed 
to implement part (a) of recommendation No. 20. See, in this connection, H. R. 
6563, H. R. 6854, H. R. 7337, S. 2366, S. 2476, and related proposals. As stated 
in a report which we made, concerning H. R. 6563, to the chairman of the Com- 
mittee on Government Operations of the House of Representatives, on June 27, 
1955, we believe that centralized control and operations of traffic management 
functions, and policies related thereto, should result in more uniformity and 
economy and should serve to eliminate certain duplications inherent in the 
present arrangements for the performance of those functions. A copy of that 
report is attached, together with a copy of our letters of June 29, 1955, and July 
22, 1955, concerning H. R. 6854—a similar bill—in which certain suggestions 
were made as to the possible effect of section 602 (d) of the Federal Property and 
Administrative Services Act of 1949 upon the proposals there under considera- 
tion. 

We believe that giving effect to the recommendations in (b) and (c) above 
will do much to improve the quality of traffic management through the General 
Services Administration. 


VIII. NATIONAL TRANSPORTATION POLICY, RATES, AND AGENCY REPRESENTATION 


Recommendation No. 21 

“(a) That the national transportation policy, as set forth in the Interstate 
Commerce Act, the Civil Aeronautics Act and the Merchant Marine Act, be 
studied and revised by the Congress to make it more definite and detailed. 
When this is done the Government in its capacity as a user of transportation 
should conform to that policy with respect to its commercial-type traffic. 

“(b) That after negotiated rates for Government traffic have been fixed, they 
immediately be made public except to the extent precluded by national security 
considerations. 

“(c) That the regulatory agencies as necessary, make proper rules and regula- 
tions pertaining to movement of classified Government property. 

“(d) That regulatory agencies dealing with transportation be authorized to 
request the Department of Defense and the General Services Administration, 
and these agencies be required to furnish, unclassified facts and statistics to 
assist them in the performance of their functions.” 

With reference to (a) above, and in order to set in its proper perspective the 
quotation shown on page 94 of the Commission’s report, there is quoted below our 
letter of October 19, 1954, (B-102080) addressed to the chairman, Committee 
on Transportation, of the Commission on Reorganization of the Executive Branch 
of the Government. 

“Reference is made to your letter of September 9, 1954, concerning the state- 
ment of the national transportation policy, as contained in the Interstate Com- 
merce Act, and the discussion of that policy which appears in a letter from this 
Office to the Administrator of General Services, dated April 13, 1951, B—102080, 
and in Senate Report No. 2034, on the supplemental appropriation bill, 1955, 
H. R. 9936, 88d Congress, 2d session. After calling attention to these matters, 
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you request the opinion of this Office on two specific questions, with an explana- 
tion of the reasons why the indicated position is taken by this Office, if such 
questions are answered in the affirmative. Those questions are: 

““*1. Do traffic managers for the Federal Government have responsibilities 
under the national transportation policy which require that they carry out 
their duties in a manner different from the manner in which they would 
act if the national transportation policy did not exist? 

““2. Is the following a reasonable interpretation of Acting Comptroller 
General Yates’ position?: 

“««Rnforcement of the national transportation policy is not the function 
of traffic managers of the Federal Government.” ’ 

“These questions, in the form stated, seem necessarily to presuppose that traffic 
managers for the Government are charged with some duty to enforce the national 
transportation policy so declared. However, no explicit statutory provision im- 
posing such a duty upon them has been found and the consideration given the 
question of enforcing the policy in decided court cases seems rather to support 
the view that it was intended to guide the operation of regulatory bodies, such 
as the Interstate Commerce Commission, in their efforts so to regulate carriers 
as to result in the establishment of an adequate and efficient transportation 
system, fair to all types of regulated surface carriers and to the general public 
as well. In this connection, the Transportation Act of 1940, 54 Stat. 898, 899, 
which enacted the national transportation policy in amending the Interstate 
Commerce Act, declared it to be the policy of the Congress ‘* * * to provide for 
fair and impartial regulation of all modes of transportation subject to the pro- 
visions of this Act * * *’ and enumerated specific objectives, in substance, as 
follows: 

“1. To recognize and preserve the inherent advantages of each mode of 
transportation. 

“2. To promote safe, adequate, economical, and efficient service. 

“3. To foster sound economic conditions in transportation and among the 
several carriers. 

“4. To encourage the establishment and maintenance of reasonable 
charges, without unjust discriminations, undue preferences or unfair or 
destructive competitive practices. 

“5. To cooperate with duly authorized State officials. 

“6. To encourage fair wages and equitable working conditions in the 
transportation industry. 

The closing sentence of the national transportation policy, as enacted, reading 
‘All of the provisions of this Act shall be administered and enforced with a view 
to carrying out the above declaration of policy,’ indicates that the stated policy is 
an integral part of each of the ensuing subdivisions, or parts, of the act and 
must be read as if written separately into each of the several parts. 

“The role of the national transportation policy in connection with determina- 
tions mede by the Interstate Commerce Commission, has been the subject of com- 
ment in Interstate Commerce Commission vy. Inland Waterways Corporation (319 
U. S. 671), especially the dissenting opinion of Mr. Justice Black at pages 697— 
703, McLean Trucking Company v. United States (321 U. S. 67), Eastern Cen- 
tral Motor Carrier Association v. United States (321 U. S. 194), and United States 
v. Pennsylvania Railroad Company (323 U. 8S. 612), all of which discuss the policy 
in more or less general terms and in relation to its impact upon the actions of 
the Interstate Commerce Commission in connection with its regulatory func- 
tions and duties. No mention is made in any of these cases of the effect of the 
stated policy on the actions of members of the other administrative branches of 
the Government in their dealings with carriers, and while it does not appear 
that any action or operation of officials of other administrative branches of 
the Governnient were involved in those cases, they do not appear to afford any 
expression of obligation upon shippers generally in that connection which would 
serve as a guide or direction to Government officials in the discharge of their 
duties as traffic managers. 

“When other departments or agencies of the Federal Government deal with 
the carriers, they represent the Government usually as a shipper or user of trans- 
portation services, and their relationship to the carriers is comparable to the 
relationship of other shippers or users of such services to such carriers. A 
commercial shipper, upon locating or establishing a new plant or facility to 
manufacture or process a product, becomes concerned with the problem of ascer- 
taining whether satisfactory rates are available via carriers by rail, motor; 
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water, or otherwise, both on the raw materials inbound to, and the manufactured 
products outbound from, the new plant and in undertaking to procure the es- 
tablishment of such rates, if they are not available. To this end negotiations 
may be undertaken with the carriers involved and if they are completed satis- 
factorily, the carriers ordinarily will initiate the necessary action to establish 
the proper rates by filing tariffs with the Interstate Commerce Commission, 
such tariff rates to become effective on statutory or other notice, subject to sus- 
pension or rejection for due cause by the Interstate Commerce Commission or 
other controlling regulatory body. Obviously the same process is available when 
a department or agency of the Federal Government initiates a new program au- 
thorized by the Congress, with the exception that if the negotiated rates are less 
than established tariff rates they may be made available in the form of ‘Section 
22’ tenders or quotations, rather than in the regularly published tariffs to be 
filed with the Interstate Commerce Commission. 

“As pointed out in the letter from this Office dated April 13, 1951, B—102080, 
to the General Services Administrator, it is difficult to understand how a 
Government traffic manager, engaged primarily in the procurement of trans- 
portation services, properly can give effect, in his day-to-day dealings with the 
carriers, to the provisions of the national transportation policy which require 
for their implementation consideration of such variable factors as the reason- 
ableness of charges, the maintenance of sound economic relations in transpor- 
tation and among the carriers, the prevention of unjust discrimination and 
destructive competitive practices-—all as they may be affected by the particular 
transportation services which it is the function of the traffic manager to procure. 
The traffic manager ordinarily does not have readily available the vast amount 
of data concerning the financial structure of the carriers, their costs of opera- 
tions, the value of their plant and equipment, the extent of their operations, 
their current earning position, and many other matters that seem pertinent 
to the proper enforcement of the national transportation policy. What might 
seem to one traffic manager or to one set of traffic managers as contributing 
to ‘sound economic conditions in transportation’ or as constituting ‘unjust dis- 
crimination or destructive competitive practices’ might seem to another traffic 
manager or another set of traffic managers as constituting neither an unjust 
discrimination, nor a destructive competitive practice, nor as contributing to 
unsound economic conditions in transportation. The question as to what con- 
stitutes an unjust discrimination or a destructive competitive practice must be 
determined in the light of the pertinent surrounding facts in particular situations. 
In order that the prime objectives of the Interstate Commerce Act against 
unjust discrimination, unreasonableness, etc., may be attained uniformly 
in its administration, the courts generally have required that such matters, 
constituting administrative questions, be considered as primarily within the 
jurisdiction of the Interstate Commerce Commission for determination, in the 
light of the particular facts and circumstances involved. It is believed to be 
expecting too much to assume that traffic managers for the Government, operating 
in the widely unrelated fields in which the various departments of the Govern- 
ment have need for transportation services, peculiar to their individual require- 
ments, would attain anything less than chaos in the acceptance or rejection of 
rate tenders, if the traffic managers are supposed to give effect to their individual 
ideas of what the national transportation policy requires in relation to the 
particular services, which it is their function or duty to procure. 

“The discussion of the national transportation policy contained in Senate 
Report No. 2034 on the supplemental appropriation bill, 1955, has been carefully 
noted and considered. The question of Government appearances in connection 
with rate increase proposals was discussed in testimony before the Senate Com- 
mittee on Appropriations by Mr. Edmund F. Mansure, Administrator of the 
General Services Administration, during hearings on H. R. 9936. Mr. Mansure 
was questioned by the committee with respect to the appearance of personnel 
of the General Services Administration before the Interstate Commerce Com- 
mission and other regulatory bodies in opposition to general rate increases 
sought by the carriers or utilities, and was asked to explain the authority for 
such activities. Mr. Mansure replied that such appearances were authorized 
and required by the provisions of paragraph (4), section 201 (a) of the Federal 
Property and Administrative Services Act of 1949, Public Law 152, 81st Congress, 
and he was granted permission by the committee to furnish subsequently a more 
complete explanation of such activities by the personnel of his agency. See, 
in this connection, pages 945 to 949, of the report of hearings before the Senate 
Committee on Appropriations on the supplemental appropriation bill, 1955, 
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H. R. 9936. In the material thus furnished, it was explained that since the 
Government is one of the largest, if not the largest, single user of transportation 
and utilities services, it was deemed right and proper that it be represented at 
proceedings before the regulatory bodies during the consideration of requests 
for general increases in rates and charges, so that it could furnish a proper 
evaluation of the effect of such general increases upon its costs in connection 
with future procurement programs. In other words, the Government as a 
shipper or user of the service should have ‘its day in court’ along with other 
shippers and users, and where proposed increases were considered excessive it 
did not seem improper for the Government to oppose the granting of the general 
increases sought by the carrier or utility. This position appears highly logical 
and in keeping with the terms and provisions of the cited Federal Property and 
Administrative Services Act of 1949. The General Accounting Office is without 
information warranting a conclusion that opposition by Government agencies 
to proposed general increases in rates has been undertaken solely because such 
increases, if made effective, would increase the cost of Government operations, 
though, of course, it agrees that such proposed increases should not be opposed 
solely to accomplish a saving of appropriated funds available to the several 
departments and agencies. The occasion for, and the extent of, the opposition 
by Government personnel to requests for general increases would seem to be 
a matter for the exercise of sound, informed, administrative judgment in 
individual cases. Abuses of discretion in any case will no doubt be properly 
adjusted when brought to the attention of the responsible officials in the depart- 
ments or agencies involved. The General Accounting Office agrees, also, that 
the bargaining for rates or the playing off of one carrier against another by 
Government procuring officials, where it is known to the Government negotiators 
that such procedure is destructive of the ability of the competing carriers to 
function, is not justified. It is not understood, however, how administrative 
officials of the Government can assume to determine that rates voluntarily 
tendered by the carriers should be rejected because, in the opinion of Govern- 
ment personnel involved, the rates may not be sufficiently productive of profitable 
revenue. 

“In view of what has been said above, the answer to the first specific question 
on page 2 of your letter is that the requirements of the national transportation 
policy are believed to be too comprehensive and indefinite to permit any satis- 
factory application by traffic managers for the Government in the discharge of 
their function in procuring transportation services. With respect to the second 
question, you are advised that it was and is the considered opinion of the General 
Accounting Office that traffic managers of the Federal Government are not 
charged directly with responsibility for the enforcement of the national trans- 
portation policy and that any attempt on their part to give it effect in procuring 
services at proper rates for the Government would result in uncertainty and 
confusion in the award of Government business, with understandable protest 
and objection from the carrier or carriers tendering rejected lower rates. 

“Considering now your reference particularly to the last paragraph and last 
sentence of the letter of April 13, 1951, from former Acting Comptroller General 
Yates to the Administrator of General Services, it is proper to call attention to 
the fact, as stated in the first paragraph of that letter, that it was written in 
response to a request from the addressee for review of a proposed regulation 
and for advice ‘as to concurrence or recommendations for changes and improve- 
ments therein.’ It was in the light of the request so made that the letter of 
April 13, 1951, was written. The conclusion expressed in that letter with respect 
to the effect of the national transportation policy is considered proper and will 
be given effect by this Office in the audit and settlement of transportation 
accounts. Applying that conclusion, this Office will endeavor to see that pay- 
ments made for services procured at reduced rates are audited in conformity 
with the reduced rates tendered and accepted. It will not assume to pass upon 
any question as to whether the rates so tendered are or are not in conformity 
with the declarations of national transportation policy for the reason that it 
considers that the determination of any such question requires a consideration 
of extensive pertinent factors for the evaluation of which it does not have the 
necessary facilities, and for the further reason that it does not have authority 
finally to resolve any question of transgression of the national transportation 
policy that may be involved. If aggrieved carriers who consider themselves 
unwarranted victims of a disregard of the national transportation policy, not- 
withstanding that the award of the Government business by reason of which 
they may consider themeselves aggrieved was made pursuant to specific statutory 
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authority for them to furnish transportation for the United States at free or 
reduced rates, elect to contest the assumed violation, this Office considers that 
their protests or objections can be resolved finally and authoritatively only by 
reference of the question to the Interstate Commerce Commission or the courts.” 

Whether observance of the national transportation policy is to be extended 
to nonregulatory agencies of the Government, of course, is a policy matter for 
the Congress. We believe it to be imperative if said policy be so extended that 
definite standards be established beyond which the nonregulatory agencies are 
not required to go as it is conceivable if the national transportation policy as 
presently stated in the Transportation Act of 1940 be extended it might be urged 
as comprehending disbursing and accounting officers and to be observed by those 
officials in the construction and application of legally published tariffs lawfully 
on file with the Interstate Commerce Commission. 

Concerning recommendation No. 21 (b) above, the matter of making public 
so-called section 22 rates is still pending before the Interstate Commerce Com- 
mission in Hr Parte 192 proceedings and in this connection as reported in the 
Traffic World of July 9, 1955, pages 15-18, the ICC examiner proposed certain 
rules respecting the filing of section 22 quotations with the Interstate Commerce 
Commission and quoting from the examiner’s conclusions, the article states in 
part: 

“In the examiner’s opinion, the factual situations described of record, the 
Commission’s obligations under the statute, and the principal problems of the 
parties, pro and con, would be amply accommodated, at least for the time being, 
by a rule which merely would require the filing of all section 22 quotations or 
tenders with this Commission at the same time that they are filed with the 
Government agency to which they are offered.” 

Respecting recommendations No. 21 (c) and (d) above, these appear to be 
matters for consideration primarily by the administrative agencies and appear 
to require no comment from us at this time. 


STATEMENT BY LEE J. QUASEY, COMMERCE COUNSEL, ON BEHALF OF THE NATIONAL 
Live Stock Propucers ASSOCIATION, AMERICAN NATIONAL CATTLEMEN’S ASSO- 
CIATION, AND NATIONAL WOOL GROWERS’ ASSOCIATION 


The above-named organizations are voluntary association of livestock pro- 
ducers, more particularly described, as follows: 

The National Live Stock Producers Association is a cooperative association 
and represents approximately 555,500 livestock growers and feeders in the live- 
stock producing areas of the country; it is primarily composed of 22 cooperative 
livestock associations that are engaged in selling and buying livestock on over 
86 livestock markets and other points throughout the United States. 

The American National Cattlemen’s Association is a voluntary nonprofit 
organization of livestock producers of the United States with principal member- 
ship in the 18 Western States and executive office at 801 East 17th Avenue, 
Denver 18, Colo, 

The National Wool Growers’ Association is a voluntary nonprofit service 
organization sponsored and supported largely by woolgrowers’ associations of 
the States of Arizona, California, Colorado, Idaho, Montana, Nevada, Oregon, 
Texas, Utah, Washington, western South Dakota, and Wyoming, with some 
individual members in other States, and executive office and post office address 
at 414 Crandall Building, Salt Lake City 1, Utah. 

The livestock associations are opposed, except as otherwise indicated, to the 
amendments of the Interstate Commerce Act and proposed in bill H. R. 6141 
and in similar bills relating to— 

1. We oppose the amendments of the national transportation policy (sec. 2). 

2. We oppose amendments affecting the ratemaking powers of the Commission 
(secs. 7 and 8 and other sections containing similar provisions). 

(a) To repeal the power to prescribe maximum and minimum, or precise 
rates ; 

(b) To prohibit the Commission from giving consideration to the effect of 
rates on the movement of traffic; 

(c) To make competition a controlling factor in the determination of 
minimum rates and make the bare out-of-pocket cost the lowest limit 
without regard to the many other essential factors and considerations; and 

(d) Similarly to make fully distributed cost as the basis below which 
maximum rates could not be prescribed (secs. 7 and 8, and other related 
provisions). 
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3. We oppose the amendment of the long- and short-haul clause (sec. 4 of 
the act) and the repeal of the aggregate of intermediate clause. 

4. We oppose the amendments relating to the suspension of rates and charges 
(sec. 7 ¢). 

5. We oppose the cancellation of all outstanding orders of the Commission, 
including orders under section 4 of the act (sec. 25). 

6. We favor the proposal to accord no more favorable rates on Government 
traffic than that accorded to other shippers generally (sec. 8, par. 5). 

7. We favor the proposal to give the Commission substantially the same 
power and control over abandonments and service matters as it now has with 
reference to rates in intrastate rate matters. 

The livestock associations are interested in efficient operation of all types 
of carriers. They believe there is need for all of them. 

They realize, however, that there are wide differences in the relative economic 
strength between carriers of different types and carriers of the same type that 
such differences must be recognized and considered from the standpoint of the 
public interest. 

To give controlling weight to mere out-of-costs in making rates for competi- 
tive reasons, without due regard to other factors and circumstances, would not 
be in the public interest because of the resulting destructive effects on carrier 
service and the shifting of a disproportionate share of the transportation burden 
shippers in noncompetitive situations. This would seriously affect livestock 
producers and shippers in the smaller towns in country areas. 

The chief functions and responsibilities of the Commission pertinent here may 
be briefly stated to be: 

(1) To protect the shipping public against: 

(a) Unreasonable or excessive rates and charges; and 
(bv) Undue discrimination and undue prejudice. 

(2) To protect the shippers and the carriers against : 

(a) Destructive competitive practices between carriers of the same type; 
and 
(6b) Competition between carriers of different types. 

The predominant effect of the proposed amendments relating to rates and 
charges would be that such rates as the carriers might wish to reduce, either 
on their own initiative to meet particular competitive situations, or as a result 
of shipper pressure, would tend to gravitate to a so-called mere compensatory 
level, or the level of the direct ascertainable cost. 

If the rates reduced by the railroads, for instance, to meet competition of the 
motor carriers or water carriers, did not yield sufficient revenue the railroads 
in all probability, would resort to filing petitions for general increases in rates. 
Repetition of the process of reducing rates on so-called competitive traffic, fol- 
lowed by general increases, would be inevitable, as the volume of traffic at merely 
the out-of-pocket cost would increase. The result would be that rates on non- 
competitive traffic would be forced to bear a disproportionate share of the trans- 
portation burden. 

This would be particularly detrimental to the livestock industry, because 
it is widely scattered over many sections of the country, and is not highly 
concentrated. 

Both railroad and motortruck transportation is important to the needs of 
the livestock producers. Livestock of necessity is frequently moved a number of 
times ; for example, from ranches to pactures and feeding areas and eventually 
to markets and slaughtering points. This often involves several hauls by rail- 
road in some cases, by motortruck in others, but more frequently part by rail 
and part by motortruck. The hauls by motortruck are generally within distances 
of 200 miles. The rail hauls are generally for longer distances. 

The volume of livestock originated by class I railroads has declined greatly, 
notwithstanding that the volume of livestock marketed has steadily increased 
during the past 9 years, 1946 to 1955 inclusive, as shown by the following table: 


Tons mar- Tons origi- Tons mar- Tons origi- 
nated ted 


21, 974, 315 
20, 233, 807 
21, 058, 508 
21, 261, 672 | 


1 Estimated. 
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It also appears that due largely to the highly increased rates and inadequate 
rail service the volume of livestock received at the principal public markets by 
motor vehicle has substantially increased in the past 9 years. For instance, in 
1946, 57.2 percent of the cattle were received by truck compared with 82.5 per- 
cent in 1955, an increase of 25.3 percent. Calves by truck increased from 62.3 
percent in 1946 to 84.8 percent in 1955, an increase of 22.5 percent. Hogs by 
truck increased from 60.7 percent in 1946 to 87.0 percent in 1955, an increase of 
26.3 percent. Sheep and lambs by truck increased from 35.9 percent in 1946 to 
54.1 percent 1955; an increase of 18.2 percent. 

The following table shows that not only has the number of carloads of livestock 
steadily declined but the railroad revenue therefrom has continued generally on 
a downward trend notwithstanding the increases that are now about 90 percent 
higher than in 1946: 


























| 
Carloads Tons Freight | Carloads| Tons Freight 
Year origi- origi- revenue Year | origi- origi- revenue 
nated nated | nated nated 

aaa _.---| 877, 584 |9, 830, 125 94, 956, 679 || 1951..............| 478, 902 |5, 218, 447 82, 309, 855 
1947_......._...___] 734, 684 |8, 116, 847 82, 023, 968 |/ 1952.........__.. 475, 249 |5, 180, 224 88, 562, 475 
1948......_.._....] 600, 839 |6, 601, 485 82, 604, 723 || 1953..........-. 435, 342 |4, 722, 155 85, 910, 970 
1949......._.__.._] 534, 656 /5, 869, 872 80, 494,477 || 1954..............| 428, 604 /4, 588, 838 85, 371, 893 
1950..............| 475,278 (5, 177, 163 75, 574, 354 1 Meets bai ntweobul 416, 280 /4, 450, 810 84, 741, 146 











It should be observed that both in the number of tons and number of carloads 
originated, the volume of livestock in 1955 is less than half of that in 1946. 

These decreases are all the more significant in view of the very substantial 
increases in the number of tons of livestock marketed annually since the year 
1950. 

The next table shows the extent of the decreases under 1946 in the carloads 
originated, tons originated, and in freight revenue for each succeeding year 1947 
to 1955 inclusive: 

Annual decreases under 1946 

















Decrease | Decrease | Decrease Decrease | Decrease} Decrease 

Year carloads tons freight Year carloads tons freight 
origi- origi- revenue origi- origi- revenue 

nated nated nated nated 
| [EEA ee SCO: tl om ed gg eee 402, 335 |4, 649, 901 6, 394, 204 
WreDadacssstaccuad 276, 745 |3, 228, 640 12, 351, 956 |} 1953..............] 442, 242 |5, 107, 970 9, 045, 709 
1949........-.----| 342,928 {3,960,253 | 14, 262,202 |} 1954...........--.. 448, 980 |5, 329, 282 9, 593, 410 
Sl itemsseanieeine 402, 306 |4,650,419 | 19,379,103 }] 1955..........-... 461, 304 [5,379,315 | 10, 215, 533 
Wal tinesoepecsans 398, 682 [4,611,678 | 12, 646,824 





This shows more vividly the extent to which livestock rail traffic and rail 
revenue has been declining during the past 9 years, and that notwithstanding the 
increases in rates the rail revenue from livestock in 1955 is 10,215,533 less than 
in 1946. 

It is rather significant to observe that in each of their petitions for general in- 
crease in freight rates and charges since April 15, 1946, the railroads have re- 
peatedly stated that the proposed increase in rates and charges will be just and 
reasonable and will not result in a loss of traffic to an extent which will deprive 
the railroads of the benefit of a substantial increase in revenue. 

It is recognized that livestock producers must pay and bear the transportation 
and other marketing costs and cannot pass on to others such added costs, as 
appear to be the case in other segments of our economy. 

Because of this the livestock producers must have all possible outlets available 
for their livestock in order to get the benefit of day-to-day competition of buyers 
from all sections of the country. The high levels of livestock rates have de- 
creased the competitive outlets to the livestock producers and greatly reduced 
the total volume of rail traffic. This was recognized by the Commission in one 
of the more recent general advance cases (Ha Parte 123, 226 1. C. C. 41), brought 
on petition of the railroads for increases in rates where at page 99 it stated: 

“Undoubtedly the rate structure and the rapid extension of the system of 
improved highway has encouraged the use of competitive modes of transportation 











ail 
the 
an 


in- 
re- 
ind 
‘ive 


ion 
as 


ible 
ers 
de- 
iced 
one 
ight 


1 of 
tion 


TRANSPORTATION POLICY 1813 


for livestock. A decentralization of marketing and of slaughter is in progress, 
and there is a tendency to use a larger proportion of livestock produced close 
to the slaughtering plants and markets. Such a decentralization, besides 
diminishing the total volume of rail ton-miles, decreases the competitive mar- 
kets available to the industry in disposing of its animals, and thus affects farm 
prices.” [Emphasis added. ] 

Another pertinent statement appears on page 140 of the above report: 

“The applicants have throughout the record indicated their intention, if 
granted the general authority sought, to proceed with diligence to make the 
necessary readjustments which commercial and traffic conditions may require, 
while at the same time resisting any efforts to fritter away the increases by im- 
provident reductions for casual or competitive purposes, or because of the pres- 
sure of shippers who wield the threat of diversion of traffic.” 

In a latter general advance case (Hx Parte 168, 272 I. C. C. 695 (1948)) ap- 
peared the following statement concerning the cumulative effect of rate in- 
creases, where at page 112 it stated: 

“As previously shown, the cumulative effect of increases in rates already made 
and those now authorized may tend to diversion or suppression of traffic because 
exceeding the value of the service. The petitioners have represented that they 
are aware of this situation, and may be expected to protect their traffic and 
revenue therefrom by rate revisions necessary for the purpose.” 

While the present rates on livestock are the highest level in history, due to 
cumulative increases, the railroads have made drastic reductions in rates on 
other commodities as stated by the Commission in a still later general advance 
case (Lae Parte 175, 280 I. C. C. 179 (1951) at p. 63): 

“In many instances the railroads have removed these increases. In other 
instances rate reductions have been greater than the increases here in question. 
* * * We recognize that the railroads must meet the competition of other trans- 
port agencies, particularly the motor carriers, in order to retain sufficient traffic 
to keep them in operation.” 

However, the railroads have declined requests of livestock associations to re- 
duce rates on livestock. We are apprehensive that in the event the proposed 
rate-making amendments were enacted into law and the contemplated reductions 
made on so-called competitive traffic would not produce adequate revenue results, 
would only aggravate the situation as far as the livestock producers are con- 
cerned by the prospect of being burdened with still higher rates and the in- 
evitable reduction in market outlets for their livestock. 

These are the chief reasons why we are opposed to amendments of the act as 
more specifically indicated in other parts of this statement. 


NATIONAL TRANSPORTATION POLICY 


The present national transportation policy was included in the Transportation 
Act of 1940. 

Railroad management and labor constituting a committee of six made the uni- 
fied draft to apply to all modes of transport via rail, motor, and water, 

Commissioner Eastman in testimony before the House committee hearing at 
page 1705, said: 

“You will also note that the so-called Committee of Six, which was strictly a 
railroad body, laid most stress on improvement of competitive conditions, largely 
at the expense of railroad competitors. It also emphasized greater freedom in in- 
creasing rates and relief from various burdens. In minimized more efficient and 
economical railroad operation. The so-called Committee of Three, however, 
which was strictly a public body, emphasized the integration of transportation 
facilities and greater efficiency and economy in operation. 

The declaration as finally adopted was substantially as drafted by the rail- 
road group. 

The legislative history indicates that the declaration of policy is intended not 
only to guide the Commission, but also the courts. This has been recognized by 
the Supreme Court in a number of cases, the following of which are representa- 
tive: 

22. McLean Trucking Co. v. United States (321 U. 8. 67). 

23. Eastern-Central Motor Carriers Ass’n v. United States (321 U. S. 194; 48 
Fed. Supp. 432). 

24. United States vy. Pennsylvania R. Co. (323 U. S. 612, 55 Fed. Supp. 473) ; 
Hoboken Mfrs. R. Co. v. Abilene & 8S. Ry. Co. (248 I. C. C. 109). 
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26. Acme Fast Freight, Inc. v. United States (338 U. 8S. 855) ; Lifschultz Fast 
Freight Extension—West and Midwest (265 I. C. C. 481). 

It may be mentioned that in the Eastern-Central Motor Carrier Association 
case, the Supreme Court indicated that orders of the Commission shall not be 
sustained if not supported by affirmative evidence that it has considered the pro- 
visions of the act involved in any given case before it in a manner consistent with 
the national transportation policy. The fact that the present declaration of 
transportation policy has been in effect for over 15 years, and meanwhile, de- 
cisions of the Commission implementing the provisions of the policy and review 
by the courts have helped to clarify and establish the meaning of the language 
contained in the policy. It is contended by some that under the present language 
of the policy the Commission is apportioning traffic between the competing car- 
riers. 

It has been declared by the courts that the Commission does not intend to 
apportion traffic between competing carriers but merely to equalize the prospects 
or opportunities for procuring the traffic. This is obviously necessary to guard 
against destructive competitive practices. On this point in the Hastern-Central 
case (321 U. 8. 194), the United States Supreme Oourt at page 206 stated: 

“But with the evaluation of other forms of carriage, particularly motor car- 
riage, and the Commission’s acquisition of control over their rates and operations, 
a new situation arose. The Commission’s task no longer was merely the regula- 
tion of a single form of transport, to secure reasonable and nondiscriminatory 
rates and service. It became, not merely the regulator, but to some extent the 
coordinator of different modes of transportation. With the addition of motor 
and water carriage to its previous jurisdiction over rails, it was charged not Only 
with seeing that the rates and services of each are reasonable and not unduly 
discriminatory, but that they are coordinated in accordance with the National 
Transportation Policy, as declared by the later legislation. This, while intended 
to secure the lowest rates consistent with adequate and efficient service and to 
preserve within the limits of the policy the inherent advantages of each mode 
of transportation, at the same time was designed to eliminate destructive com- 
petition not only within each form but also between or among the different forms 
of carriage.” 

While some improvement in the policy may be made, the proposals contained 
in H. R. 6141 introduce phraseology that is indefinite and confusing and among 
other things, would sanction what could well become destructive competition, if 
increased reliance on competitive forces of transportation ratemaking would 
be given effect and, particularly, where the present provisions of the policy, 
such as “to encourage the establishment and maintenance of reasonable charges 
for transportation services without * * * the unfair or destructive competitive 
practices” would be repealed. 

We oppose the amendment of the national transportation policy as proposed. 


Amendment of section 4 


Section 4 of the bill proposes to amend the present section 4 by adding 
a proviso that a common carrier may charge less for a longer than for a 
shorter distance if the charge established to or from the more distant point— 

(a) is necessary to meet actual competition of another carrier or carriers; 
and 

(6) is not less than a just and reasonable minimum charge. 

Furthermore, the amendment repeals two very important provisions viz: 

1. That carriers be authorized to establish such lower rates to a more 
distant point only upon application to the Commission and upon proof 
that such lower rates are justified ; and 

2. The repeal of the aggregate of intermediate clause. 

The fourth section in its present form, gives the shippers a protection not 
afforded by other sections of the act. A lower rate to a more distant point than 
to an intermediate point via the same route is prima facie unjust, unreasonable, 
unduly preferential and unduly discriminatory. 

Mere existence of competition should not be permitted to be used as a cloak 
of immunity on practices that are prima facie discriminatory. That is ex- 
pressly why Congress, under section 4 of the act permitted the Commission to 
authorize departures from the long- and short-haul clause, it nevertheless placed 
the burden of justifying such departures on the railroads—a requirement to be 
met before the rates go into effect and not after. 
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The proposal to make competition the magic password to avoid prior justifica- 
tion of lower rates for longer than for shorter distances over the same route 
practically amounts to an outright repeal. We oppose the amendment of section 
4. 

Shippers have been given the protection of the aggregate of intermediate 
clause by paragraph (c) of rule 56 of the Commission’s Tariff Circular No. 20, 
under which the rail carriers are authorized to reduce on 1 day’s notice to the 
public and to the Commission to reduce any higher rate by a given route to the 
actual sum of the intermediate rates from and to the same points. This funda- 
mental principle has been recognized for many years. It is very important 
to many shippers and involves substantial amount of money. Elimination of it 
would cast unnecessary procedural burdens on both shippers and carriers and 
in all probability would result in much costly and extensive litigation before the 
Commission and the courts. 

There was more controversy about the long- and short-haul clause prior 
to the time the act was passed in 1887, and since that time than any other 
provision. 

Highly organized and strenuous efforts of railroad and certain shipper interests 
to repeal the long- and short-haul clause have failed. 

Its retention in the act is of vital concern to many areas of the country and 
important segments of our economy. 

Therefore even any modification of it designed to meet present-day conditions 
merits careful consideration. 

We oppose the amendment of the fourth section as proposed. 


Amendment of section 15 


Under section 7 of H. R. 6141, a number of amendments to section 15 of the 
act are proposed. Section 7 (a) would take away the power of the Commission 
to prescribe maximum and minimum, or precise rates, so that the Commission 
could only prescribe either maximum or minimum rates, but not maximum and 
minimum rates. It appears that in the majority of outstanding rate orders, the 
Commission has prescribed maximum rates or minimum rates. In doing this, 
the Commission recognized that it was undesirable to make its orders more re- 
strictive than necessary. 

While the exercise of the power to prescribe specific rates has been used to a 
relatively lesser degree, it is a necessary power to be used; in some cases involv- 
ing the removal of undue discrimination or undue preference or prejudice; in 
the determination of joint rates (particularly in event of refusal by a carrier, 
or Where carriers are unable to agree on the rate) ; in the establishment of com- 
petitive rates in specific situations involving either competition between carriers 
or competition between shippers, and also in the administration of the fourth 
section of the act. 

We strongly urge that the power of the Commission to prescribe maximum 
and minimum or precise rates be retained and oppose section 7 (a) and all similar 
amendments. 


tnendment of section 15 (7), suspension of rates and charges 


We oppose the provisions of paragraph (c), section 7 of the bill relating to the 
suspension of rates and charges proposed to amend paragraph (7) of section 15 
of the act. 

The proposed amendment reduces the suspension period from 7 to 3 months 
and would impose drastic and burdensome requirements as a prerequisite in ob- 
taining a suspension of a tariff containing changes in rates or charges. 

Briefly stated, changes in rates could be suspended only if the Commission 
determined on the basis of proof by a complainant or as a result of its own 
investigation that (a) the rate, charge, etc., is probably unlawful; (b) that it 
would result in injury; and (c) that other available remedies are inadequate. 

Generally, changes in rates are filed 30 days before they become effective. The 
rules of the Commission require that protests be filed 12 days prior to the effec- 
tive date: this would allow a complaining shipper only 18 days in which to 
conform with the proposed requirements that in many instances would be 
impossible to comply with within the limited time. 

We contend that section 15 (7) be not changed as proposed. 

Procedural requirement incident to suspension should be left to the discretion 
of the Commission. 
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This amendment is definitely against the public interest because it would work 
an unwarranted hardship and be otherwise detrimental to many shippers in their 
efforts to protect their interests. 

We oppose section 7 (c) of the bill. 


Amendment of section 15 (a) 


The amendment of section 15 (a) of the act as proposed in section 8 of the bill 
; another matter of vital interest and concern to livestock associations and pro- 
ducers. 

Our first objection is to the repeal of that part of the present section 15 (a) 
that requires the Commission “to give due consideration, among other factors, 
to the effect of rates on the movement of traffic by the carrier or carriers for which 
the rates are prescribed” ; and the rest of the language. 

Stated briefly, our objection is mainly on the grounds that a prohibition of con- 
sideration of the effect of rates on the movement of traffic is repugnant to effec- 
tive regulation of rates in the public interest. 

Congress has recognized the value of that principle in ratemaking in the pass- 
ing of the Hoch-Smith resolution and in the act of 1940, as stated in section 5 (b): 

“The Interstate Commerce Commission is authorized and directed to institute 
an investigation into the rates on manufactured products, agricultural com- 
modities, and raw materials, between points in one classification territory and 
points in another such territory, and into like rates within any of such terri- 
tories, maintained by common carriers by rail or water subject to part I of the 
Interstate Commerce Act, as amended, for the purpose of determining whether 
said rates are unjust and unreasonable or unlawful in any other respect in and 
of themselves or in their relation to each other, and to enter such orders as may 
be appropriate for the removal of any unlawfulness which may be found to exist : 
Provided, That the Commission in its discretion may confine its investigation 
to such manufactured products, agricultural commodities, and raw materials, 
and the rates thereon as shippers thereof may specifically request be included in 
such investigation.” 

A carrier by refusing to join in through routes and joint rates to dictate the 
markets or places from which shippers on its line must purchase, or to limit the 
territory in which industry on its line must sell or to otherwise restrict fair com- 
petition (Continental Roll & Steel Foundry Co. v. Pennsylwania R. Co., 201 
I. C. C. 747). 

Furthermore, a desire of certain carriers serving particular mines to force 
the use of coal which they originate an inability for initial and destination 
lines to agree on divisions do not afford sufficient justification for refusal to 
become parties to joint rates (Western Kentucky Coal Bureau v. Ill. Cent. R. Co., 
194 I. C. C. 91-102), and finally the question of the establishment of joint rates 
is held to be a matter of public concern and one that is not limited to the 
mere interest of the contending parties (Kansas City Missouri River Navigation 
Co. v. Chesapeake & Ohio Ry. Co., 34 I. C. C. 67). 

We oppose the amendments proposed in paragraphs 1, 2, 3, and 4 of section 
8 of the bill and all similar amendments in other sections of the bill. 

However, we favor the purpose of paragraph (5) of section 8, designed to 
accord no more favorable rates on Government traffic than that accorded to 
shippers generally, except that for security reasons the filing, posting, and 
publication of tariff and contracts could be waived. 


Amendment of section 18, Service Deficits 

We favor the extension of the scope of section 13 (3), to authorize or permit 
diseontinuance or curtailment of railroad service or facilities subject to control 
or jurisdiction of any State agency where found to constitute any undue burden 
on interstate and foreign commerce. This amendment is designed to afford an 
effective means by which deficit services may be substantially reduced. 

The service deficits attributed principally to passenger service represent a 
terrific drain on the revenues of the rail carriers. In 1955 it amounted to over 
630 millions of dollars. Efforts through committee action and other means 
have failed to produce any marked results. 

It appears that legislative action is necessary. 

We approve the provisions of section 6 (a). 

However, we oppose paragraph (b) of section 6 insofar as it prohibits the 
Commission from prescribing just and reasonable a maximum and minimum, 
or a precise rate, as may be required in the public interest in any given case. 

In closing, we contend that the statutory tools provided under the present act, 
as amended, are fundamentally necessary to enable the Commission to further 
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coordinate the transportation services of the various types of carriers according 
to their inherent advantages and to effectively protect and promote the public 
interest. 

There is no emergency in transportation. , Carriers of all types appear to be 
enjoying substantial volume of traffic. The railroads especially so—they appear 
to be chiefly concerned with an adequate car supply to handle business. 

Time must be allowed to permit a gradual and orderly adjustment to chang- 
ing conditions. 

The experience gained by the Commission in almost 80 years of its existence 
and its many thousands of decisions, many of which had the benefit of review 
by the courts, should not be seuttled or cast aside for drastic changes couched 
in vague and indefinite language in an attempt to implement a new philosophy 
that gives questionable promise of wholesome and sound results. In fact, these 
amendatory bills appear to carry too much sail and too little anchor. 

If the new philosophy on which H. R. 6141 and similar bills are based were 
given legal effect, it would unstabilize all modes of transport and be detrimental 
to orderly coordination of the various modes of transport, lead to disruption 
of the uniform classifications rate structures and rate relations on competitive 
commodities, and otherwise disrupt and obstruct equitable rate adjustments 
hetween competing shippers. 

We appreciate the opportunity to submit this statement. 


STATEMENT OF Epwarp 0. BosHELL, PRESIDENT AND CHAIRMAN OF THE BOARD, 
WESTINGHOUSE AIR BRAKE CoO, 


My name is Edward O. Boshell. I am chairman of the board and president 
of the Westinghouse Air Brake Co., Pittsburgh, Pa. I am also the elected 
chairman of the Railway Progress Institute, “the voice and the promotional 
arm of the railway supply industry.” This institute is the successor organiza- 
tion to the 47-year-old Railway Business Association. 

As part of your record, I would like to file herewith a list of the officers, 
executive committee and governing board of the institute and their business 
affiliations, together with a list of members as of May 1, 1956; and a copy of 
the institute’s constitution and bylaws, which includes the organization’s credo. 


RAILWAY PrRoGRESS INSTITUTE, CHIcAGo, ILL, 


OFFICERS 


E. O. Boshell, chairman; C. L. Heater, vice chairman; Holcombe Parkes, 
president; T. A. Nooner, Jr., secretary-treasurer. 


GOVERNING BOARD 


*K. O. Boshell, chairman and president, Westinghouse Air Brake Co. 

A. D. Bruce, president, Vapor Heating Corp. 

Muscoe Burnett, Jr., vice president, National Carbon Co. division, Union 

Carbide & Carbon Corp. 

W. A. Callison, vice president, Aleo Products, Inc. 

John D. Cannon, president, Morton Manufacturing Co. 
*R. A. Carr, president, Dearborn Chemical Co. 

John F. Corcoran, vice president, Union Asbestos & Rubber Co. 
*N. C. Dezendorf, vice president, Electro-Motive division, General Motors Corp. 
Samuel M. Felton, president, American Car & Foundry division, ACF Indus- 
tries, Inc. 

L. M. Forncrook, vice president, Edgewater Steel Co. 

Norman W. Foy, vice president, Republic Steel Corp. 

George L. Green, vice president, Pullman-Standard Car Manufacturing Co. 

H. C. Hallberg, president, Waugh Equipment Co. 
*C. L. Heater, vice president, American Steel Foundries. 

Edwin Hodge, Jr., chairman, Greenville Steel Car Co, 

J. 8. Hutchins, vice president, American Brake Shoe Co. 

A. L. Kuehn, president, American Creosoting Co. 

Samuel Littlejohn, vice president, General Electric Co. 


*Members of the executive committee. 
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James G. Lyne, president, Simmons-Boardman Publishing Corp. 

J. A. MacLean, Jr., president, MacLean-Fogg Lock Nut Co. 

V. H. Peterson, vice president, Fairbanks, Morse & Co. 

Cleve H. Pomeroy, president, National Malleable & Steel Castings Co. 
*Griswold A. Price, assistant vice president, United States Steel Corp. 
Max K. Ruppert, president, Poor & Co. 
*Lester N. Selig, chairman, General American Transportation Corp. 
S. ©. Stafford, president, Adams & Westlake Co. 

O. DeG. Vanderbilt III, vice president, Baldwin-Lima-Hamilton Corp. 
E. M. Van Winkle, president, Magnus Metal Corp. 

S. J. Walker, president, Chicago Railway Equipment Co. 

D. R. Watson, publisher, Modern Railroads. 

Herbert J. Watt, president, Canton Company of Baltimore. 

Charles P. Whitehead, president, General Steel Castings Co. 

*R. A. Williams, president, Standard Railway Equipment Manufacturing Co. 


MEMBER COMPANIES AS OF MAY 1, 1956 


American Car & Foundry Division, ACF Industries, Inc. 
Adams & Westlake Co. 
Aleo Products, Ine. 
Alexander & Alexander, Inc. 
Allied Railway Supply Association, Ine. 
American Brake Shoe Co. 
Brake Shoe & Castings Division 
National Bearing Division 
Ramapo Ajax Division 
Southern Wheel Division 
American Creosoting Co. 
American Steel Foundries 
Apex Railway Products Co. 
Baldwin-Lima-Hamilton Corp. 
Eddystone Division 
Hamilton Division 
Standard Steel Works Division 
Austin-Western Works 
Birdsboro Steel Foundry & Machine Co. 
Brenco, Inc. 
Buckeye Steel Castings Co. 
Bufialo Brake Beam Co. 
Unit Truck Corp. 
Canton Company of Baltimore 
Cardwell Westinghouse Co. 
Chicago Malleable Castings Co. 
Allied Steel Castings Co. 
Chicago Railway Equipment Co, 
City Products Corp. 
Crane Co. 
Dearborn Chemical Co. 
Edgewater Steel Co. 
Electro-Motive Division, General Motors Corp. 
Fairbanks, Morse & Co. 
General American Transportation Corp. 
General Electric Co. 
General Steel Castings Corp. 
Commonwealth Sales Corp. 
Greenville Steel Car Co. 
Griffin Wheel Co. 
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Cardinal Suppy Co. 
Heywood-Wakefield Co. 
Hyatt Bearings Division, General Motors Corp. 
Illinois Railway Equipment Co. 
Ingersoll-Rand Co. 
International Railway Car Co. 
International Steel Co. 


*Members of the executive committee, 
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Johns-Manville Sales Corp. 
The Kerite Co. 
Kuhn, Loeb & Co. 
L. F. M. Division, Rockwell Manufacturing Co. 
MacLean-Fogg Lock Nut Co. 
Magnus Metal Corp. 
Magnus Brass Manufacturing Co. 
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Modern Railroads 
Morton Manufacturing Co. 
National Aluminate Corp. 
National Malleable & Steel Castings Co. 
New York Air Brake Co. 
Watertown division 
The Okonite Co. 
Pittsburgh Forgings Co. 
Pittsburgh Screw & Bolt Corp. 
Poor & Co. 
The P. & M. Co. 
The Rail Joint Co. 
The Maintenance & Equipment Co. 
The Peerless Equipment Co. 
Pullman-Standard Car Manufacturing Co. 
Pyle-National Co. 
The Rails Co. 
The Railway Supply Manufacturers Association 
Republic Steel Corp. 
Safety Industries, Ine. 
St. Louis Car Co. 
Schaefer Equipment Co. 
Scullin Steel Co. 
Simmons-Boardman Publishing Corp. 
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Standard Car Truck Co. 
Standard Forgings Corp. 
Standard Railway Equipment Manufacturing Co. 
Standard Railway Equipment Manufacturing Co. (Canada), Ltd. 
Superior Car Door Co. 
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Union Asbestos & Rubber Co. 
Union Carbide & Carbon Corp. 
Linde Air Products Co. 
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United States Steel Corp. 
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American Steel and Wire division 
Columbia-Geneva Steel division 
Consolidated Western Steel division 
Gerrard Steel Strapping division 
National Tube division 
Oil Well Supply division 
Tennessee Coal & Iron Division 
Universal Atlas Cement Co. 
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Western Railroad Supply Co. 
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Air Brake division 
Le Roi division 
LeTourneau-Westinghouse Co. 
Union Switch & Signal division 
Wine Railway Appliance Co. 
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THE CREDO AND THE CONSTITUTION AND BYLAWS 


As amended November 18, 1955 
Railway Progress Institute, Chicago, I11. 
THE CREDO OF RPI 


We believe that— 
The railway supply industry can prosper only as the American Railroads 
prosper ; 

The railroads can prosper only if they are permitted to manage their own 
affairs in accord with the American tradition and to compete on an equal foot- 
ing with other forms of transportation ; 

Our Nation can prosper only if it continues to have strong, adequate rail trans- 
portation geared to the growing needs of commerce and the national defense; 
and, 

The Railway Progress Institute, organized as the voice and the promotional 
arm of the railway supply industry and set up to aid the railroads in every way 
possible, is the means by which we can contribute to the welfare and security of 
our Nation; to the progress and prosperity of the railroads; and to the growth 
and success of our own industry. 





CONSTITUTION 
ARTICLE I 


The name of this organization shall be Railway Progress Institute. It may 
add to this name appropriate evidence of affiliation with a general membership 
organization, if so decided by the Governing Board. 


ARTICLE II 


The purpose of this organization is to promote the interests of its members 
by the development and maintenance of railway transportation facilities in the 
United States. 

ARTICLE III 


Government of this organization shall be vested in and its policies determined 
by the Governing Board, and the policies and activities authorized by the Board 
shall be followed and executed by the Executive Committee as constituted by 
the By-Laws hereto annexed. 

ARTICLE IV 


This Constitution may be amended by vote of three-fourths of the members 
present and voting at any annual meeting of the Railway Progress Institute, or 
any special meeting thereof, of which not less than thirty days’ written notice, 
stating the nature of the amendment to be voted upon, shall be given by the 
Governing Board, provided further, that a quorum for this purpose shall be 
thirty qualified member representatives. 


BYLAws 
ARTICLE I 
Membership 


SrecTion 1. Membership in the Railway Progress Institute shall be open to 
companies and organizations which are actively interested in the development 
and maintenance of railroads. Regular Membership includes suppliers of ma- 
terials and services to the railroads, directly and indirectly. Special Membership 
includes users of railroad service, investing and financial institutions, and asso- 
ciations with similar interests and objective, other than organizations that 
directly represent the railroad industry itself. 

Sec. 2. For the purposes of representation on the Governing Board, and for 
voting rights, the Regular Members shall be divided into five classes according 
to the volume of their direct and indirect business with the railroads; and the 
Special Members shall constitute an additional special class. 

Sec. 3. Each Member shall be entitled to designate one or more individuals to 
vote at all regular and special meetings of the membership. Each individual so 
designated shall be deemed a “member representative” for all voting require- 
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ments of the constitution and by-laws. The number of member representatives 
so designated by each Member shall be determined by the voting rights as follows: 


Votes Votes 


12 | Class IV 
8| Class V 


ARTICLE II 


Dues 


SEcTION 1. Dues of Regular Members shall be based on the volume of their 
business with the railroads. Dues of Special Members shall be uniform. The 
schedule of annual dues shall be determined by the Executive Committee, and 
subject to the approval of the majority of the Governing Board. 


ARTICLE III 


Governing Board 


SEcTION 1. The Governing Board shall consist of thirty-three members, six 
from each class of regular members and three from the Special Members, nomi- 
nated by the Nominating Committee and elected by the members at the Annual 
meeting. The Nominating Committee shall be appointed by the Chairman sub- 
ject to the approval of the Executive Committee. Any voting member representa- 
tive may make additional nominations either in writing to the Chairman, or 
from the floor at the annual meeting. Each member is to be elected for a term of 
three years, two from each class to be elected each year, except that all of the 
members of the Special Class shall be elected annually for terms of one year. 

Sec. 2. The Governing Board shall meet not less than once a year to receive 
a report from the Executive Committee and to outline in general terms the future 
course to be followed by the Executive Committee. Special meetings of the Gov- 
erning Board may be called by the Chairman on thirty days’ written notice, 
giving the reasons for such special meeting. The regular annual meeting of the 
Governing Board shall be held in conjunction with the annual membership meet- 
ing, at a time and place determined by the Executive Committee. 


ARTICLE IV 


Ezecutive Committee and Executive Staff 


SEcTION 1. The Executive Committee is to consist of seven members, two of 
whom shall be selected by vote of the Executive Committee to serve as Chairman 
and Vice Chairman of the Railway Progress Institute. Executive Committee 
members are to serve for a term of one year and may be reelected to succeed 
themselves as long as they remain members of the Governing Board. 

Sec. 2. The Chairman shall be chief executive officer of RPI. He shall preside 
over the meetings of the membership, of the Governing Board, and of the Execu- 
tive Committee. In the absence of the Chairman, the Vice Chairman shall per- 
form his duties. 

Sec. 3. The members of the Executive Committee shall be nominated from the 
membership of the Governing Board by the Nominating Committee and elected by 
vote of the Governing Board. 

Sec. 4. The Executive Committee will have the authority to employ a President 
and such other officers as it considers necessary and on terms and conditions of 
employment it considers appropriate. 

Sec. 5. The Executive Committee shall have full authority in accordance with 
Article III of the Constitution over the direction of the affairs of the Institute 
and to discharge its duties faithfully should hold meetings quarterly and oftener 
if necessary. 


ARTICLE V 


President and Other Officers 


Secrion 1. The President and other officers shall perform such duties as may be 
authorized and directed by the Executive Committee to promote the interests of 
RPI and the railroad industry, and the interest of the public as a whole. 
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Sec. 2. There shall be a Secretary appointed by the Executive Committee whose 
duties shall be to keep suitable records of all meetings and meeting actions, 
whether of the entire membership, the Board, or the Executive Committee. 
There shall also be a Treasurer appointed by the Executive Committee whose 
duties shall be to keep a true and faithful record and accounting of all receipts 
and expenditures. The offices of Secretary and Treasurer may be performed by 
a staff executive or executives, at the discretion of the Executive Committee. 


ARTICLE VI 
Vacancies 


Secrion 1, Any vacancy that may occur by death, resignation or disability of 
any member of the Governing Board may be filled for the unexpired term by the 
Chairman or in his absence by the Vice Chairman, provided that the person 
appointed to such vacancy shall be from the same class of membership as the 
member which he replaces. Any vacancy on the Executive Committee may be 
filled for the unexpired term from the members of the Governing Board by a vote 
of the remaining members of the Executive Committee. 


ARTICLE VII 
Meetings 


Section 1. Twenty member representatives shall constitute a quorum at any 
meeting of the membership. Seven members shall constitute a quorum of the 
Governing Board. Four members shall constitute a quorum of the Executive 
Committee. 

Sec. 2. In the transaction of business a majority vote of the qualified members 
present at a meeting of the membership, the Governing Board or the Executive 
Committee shall decide, except as otherwise herein provided. 

Sec. 3. At any meeting of the membership or of the Governing Board, attend- 
ance of and voting by a properly accredited proxy is permissible. 


ARTICLE VIII 
Amendments 


SecTION 1. The Governing Board may, after thirty days’ notice in writing, by a 
two-thirds vote of all its members, amend the By-Laws of the Institute. The By- 
Laws may also be amended by three-fourths of those present at any annual meet- 

ing of the membership, or at a special meeting called for that purpose. 


ARTICLE Ix 
Resolutions 


Section 1. All resolutions shall be presented in writing and referred to a Com- 
mittee on Resolutions to be appointed by the Chairman prior to the annual meet- 
ing. The report of the Committee on Resolutions shall be submitted to the Gov- 
erning Board and the membership at its annual meeting. 


ARTICLE X 
Auditors 


SecTION 1. Outside auditors shall be appointed who will audit the books of the 
Institute and verify their correctness. The report of the auditors shall be sub- 
mitted to the Governing Board and the membership at its annual meeting. 

If you will glance through the list of our members, you will see that we repre- 
sent a cross-section of the manufacturing companies which supply the railroads 
with most of their needs for efficient, economical, safe, and profitable operation. 
The railway supply industry, including the hundreds of smaller companies which 
provide the railroads locally with materials, supplies, and services, undoubtedly 
affords employment for more people than are employed by the railroads them- 
selves. These workers, who have such a direct stake in the future of rail trans- 
portation, are located in almost every city and town in the Nation. 

The volume of the business this industry does with the Nation’s railroads 
is illustrated by the fact that the purchases of cars, locomotives, rail, signals, 
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and all the thousand and one items they need to serve the public, range between 
$2% billion and §3% billion a year. Annual railway purchases thus affect 
the prosperity of almost every industry in this country * * * fuel, steel, lumber, 
food, copper, brass, textiles, leather, plastics, aluminum, to name just a few. 
They therefore touch the life of almost every community in our land. In addi- 
tion, their purchases of farm products, direct and indirect, are a very real factor 
in our agricultural economy. 

What happens to the railroads is therefore vitally important to us as suppliers, 
to our employees, and to a very large and important segment of our national life. 

The members of the institute are also large shippers, employing all forms of 
transportation in the day-to-day operation of their business. You will find in 
our membership list some of the largest shippers in the country; companies 
which spend millions annually for highway, waterway, airway, and rail services, 
each using that form of transport which best meets its needs from the stand- 
point of cost and service. Consequently, we feel that, individually and collec- 
tively, we have a tremendous stake in the outcome of these hearings * * * be- 
cause transportation is a major cost factor in our own operations, too. 

Finally, I think that our membership itself is the best evidence that the 
institute is not antitruck, antiwaterway, or anti any form of transportation. 
Many of our members are as interested in the growth and prosperity of the 
trucking industry, for instance, as they are in the future of our railroads * * * 
for they are suppliers to, and users of, all forms of transport. Therefore, we 
wholeheartedly endorse the Cabinet Committee’s conclusion that “the public in- 
terest requires the maintenance of a sound and vigorous common carrier trans- 
portation service by all of the available means of transport, each operating 
within its respective capabilities and developing in accordance with the indi- 
cated demand for its services.” 

As suppliers, as shippers, as potential beneficiaries of anything that may be 
done in the public interest here, we, as an organization, subscribe to the thesis 
of the Cabinet Committee report and endorse its objectives. This means that 
we support H. R. 6141 and H. R. 6142, the bills now before you and designed 
to implement the Cabinet Committee report. But we believe, as so many others 
apparently do, that the most important part of the report is that having to do 
with the rules governing competitive pricing among the several agencies of 
transport now available to the shippers of the country. Specifically I refer to 
the proposed revision of section 15A of the Interstate Commerce Act, as set 
forth in section 8 of H. R. 6141 (pp. 18 to 16, inclusive). Consequently, it is 
to this section that we would like to address ourselves at this time. 

Our study of this phase of the Cabinet Committee report and our reading 
of the many thousands of words that have been written about it in the past year 
convinces us that the most useful contribution we can make to your record is to 
try to eut through the dense fog of misunderstanding that has arisen about 
competitive pricing and reveal some of the fundamentals on which sound public 
policies can be built, with reasonable assurance that they will not have to be 
revised again in a short time and that they truly “recognize and preserve the 
inherent advantages” of all modes of transport. 

Perhaps we have reacted quickly and strongly to those parts of the Cabinet 
Committee report having to do with interagency price competition because the 
railway supply business is one of the most competitive in this country. Our 
customers, the railroads, are limited in number. The purchasing policies of 
these railroads have for years been based on competitive bidding, with major 
emphasis on cost and service. We know, therefore, what real and continuous 
competition means. We know that unless we can find the best combination of 
the lowest possible price for the best possible product or service, we will even- 
tually lose out in this competitive race. We have been the beneficiaries, not 
victims, of the keen competition in our field, despite the personal headaches and 
heartaches it sometimes produces for us. It has been the stimulus for constant 
research ; constant effort to improve our products; constant self-examination to 
increase the efficiency and the economy of our own operations. 

In this connection, I think that the committee might be interested to know that 
the railway equipment industry ranks 30th in profits after taxes of the 37 industry 
groups periodically ranked by the National Industrial Conference Board. 

Being a competition-conscious industry, we came to the conclusion that the 
competitive pricing recommendations of the Cabinet Committee report and of 
the legislation you are now considering might have become distorted in the dust 
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and confusion of the propaganda war that was touched off when this report 
was made public a year ago. We also recognized that the widespread and con- 
tinuing debate over the minutiae of the report could have clouded the essential 
facts that: 

It is wholly propublic in purpose and intention ; 

It favors no one mode of transportation over another ; and, 

It provides for continuing and effective public protection from rate dis- 
crimination as between commodities, industries, or localities, and from rates 
that are either unduly high or unduly low. 

We decided, therefore, that we would employ the counsel and advice of the 
best expert we could find in the related fields of competition, Government regu- 
lation and transportation. Our search for objective analysis and guidance ended 
on the Pacific coast and in the person of Dr. Dudiey F. Pegrum, professor of 
economics at the University of California at Los Angeles. 

Dr. Pegrum is widely recognized as an economist, an educator, a consultant 
and an author, specializing particularly in the area of Government-industry 
relations in the utility and transportation fields. He has been engaged in teach- 
ing and research in the field of economics for the past 30 years. His area of 
interest and study is the relation of Government to economic life, with particular 
emphasis on competition and monopoly, antitrust, transportation and public 
utilities. He has written three books on these subjects: Rate Theories and the 
California Railroad Commission; Regulation of Public Security Issues in Cali- 
fornia; and, The Regulation of Industry. In addition to this, he has written 
over 100 articles, reviews and reports in professional journals and for govern- 
mental agencies. He has also spent two sabbatical leaves in Europe studying 
public utility and transportation problems, especially in Great Britain. 

He has had wide experience as a consultant to public utilities, air and motor 
transport companies (both passenger and freight), aircraft manufacturing, and 
steel companies. In addition, he has appeared before a number of State and 
Federal commissions in connection with public utility and motor transport cases. 

In employing Dr. Pegrum to help us, we asked him only one question: 

What is your appraisal of the public benefits that could accrue if section 15a 
of the Interstate Commerce Act is rewritten as provided for in section 8 of 
H. R. 6141? 

No attempt whatever was made to dictate or influence the content of his reply. 
In fact, we have had but one contact with him to ask him the question stated 
above. With every assurance possible that we now have a completely objective 
and unbiased answer to this vital question, I would like to file herewith the analy- 
sis of Dr. Pegrum as our contribution to your hearings. We feel that you will 
find it, as we have, useful, stimulating, sound and constructive. 


THE EcoNoMIc BASIS OF REGULATION OF INTERAGENCY COMPETITION IN 
TRANSPORTATION 


By Dr. Dudley F. Pegrum, professor of economics, University of California 
at Los Angeles 


I. INTRODUCTION 


The regulation of transportation in the United States began with the emergence 
of the railroad as the principal means of inland transport in this country. The 
purpose of the regulation at first was to protect the public and the buyer of 
transport services against abuse from the monopolistic position of the rail 
earriers. This regulation was concerned solely with the rail carriers. Where 
the relation of the rails to water transport was considered, it was in terms of lim- 
iting railroad control over water carriers and water teminal facilities. Not 
until the Tansportation Act of 1920 did public policy in this country concern 
itself with the problem of rate relationships among the various carrier agencies. 
Since then, with the spectacular rise of other modes of transport to challenge 
for the shippers’ and travelers’ patronage, competition among the modes has 
become a major issue of public policy. 

Competition in the field of transport today is of two kinds: 

First, there is the competition among the various firms that make up a particu- 
lar mode or agency of transport, such, for example, as motor transport. This 
may be designated as intraagency competition. 
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Second, there is competition among the agencies, typified by the competition of 
rail and motor carriers. This is interagency competition. 

The distinction between these two kinds of competition is important because, 
as will be shown later, they rest upon different foundations requiring separate 
consideration for public policy. 

Public policy with regard to interagency competition (between modes of trans- 
port) is one of the cornerstones upon which future policy for the whole transport 
field must be built. The issues, which this aspect of competition in transpor- 
tation presents, must be settled regardless of the policies that are developed at 
the intragency level. Moreover, they are independent of these intraagency 
policies. Answers to the questions that have arisen must also be found regard- 
less of the policies adopted on such difficult matters as highway financing, high- 
way user costs, etc. Finally, it may be noted that interagency relations in trans- 
port have created problems which must be resolved in some fashion in every 
country of the world no matter what type of organization of economic life may be 
in effect. 

The reason for the universality of this problem today is that alternate means 
of moving goods and people (i. e., substitute services) are available because of 
modern technological developments. It is therefore necessary to allocate or 
assign traffic to the various agencies or modes of transport by some device and 
according to some criteria, at least over the range in which the services are 
technically substitutable. Some means must also be used to decide when tech- 
nical substitutability is possible or may be desirable. 

Resolution of the problems created by the rise of extensive interagency com- 
petition may be achieved in various ways. It is assumed in this presentation, 
however, that it is to take place within the framework of a private enterprise 
economy. That is, it is assumed that public policy in this country is based upon 
the desire to preserve private enterprise in the different modes of transport. 
This does not necessarily lead to a different solution from that which might be 
adopted under some other system of ownership, but it probably would do so. 

It is superfluous for the purposes of this presentation to justify the assump- 
tion of private ownership, but it might be stated in passing that it is this writer’s 
stanch conviction that a private enterprise system is one of the most essential 
features of a democratic society and that every endeavor should be made to 
prevent the erosion of private enterprise. This can happen all too easily if 
significant sections of the economy are permitted to disappear from the private 
sector (or are compelled to do so) when the economics of the situation do not 
dictate it. Transport is such an important segment of the economy and makes up 
such a large part of our investment program that every available economic test 
of efficiency, need and utilization should be applied. 

An economic resolution of the economic issues of interagency competition will 
have to be through the medium of the criteria and gages of economics. That is 
to say, so far as economics is concerned, the problems created by interagency com- 
petition must be solved within the framework of the pricing system. It is 
especially desirable that this be done at the present time, not merely because of 
the primarily economic nature of the questions at stake, but also because of 
the tremendous economic importance of transport in modern life. 

One final point should be mentioned. The problem which is presented by inter- 
agency competition is that of allocating or assigning traffic among the various 
modes of transport; it is not that (at least directly) of the overall problem of 
transport capacity. What is involved, therefore, is the determination of the 
criteria for appropriate relative prices for substitute services. This is really 
the familiar problem of rationing. There are various ways of accomplishing 
this, but it should be emphasized that this is the function par excellence of the 
pricing system. 

The most precise formulation of the forces at work and the way in which 
they operate in the pricing system is given in the economist’s model of perfect 
competition. Of course, perfect competition is not a portrayal of reality, any 
more than the perfect vacuum, but the relationships disclosed by the competitive 
model provide the guides or benchmarks of the most economical type of action. 
An understanding of what these guides are, together with their implications, is 
necessary for the formulation of a rational and economical basis of interagency 
competition. 
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Il. SOME FUNDAMENTAL ECONOMIC CONSIDERATIONS 


The objectives of transport policy in the United States as set forth in the 
Transportation Act of 1940 and reiterated in the Cabinet Committee report con- 
sist of three elements: 

(1) An adequate national transportation system ; ; 

(2) An adequate system at minimum cost to the consuming public; and 

(3) The most efficient allocation of traffic among the various agencies of 
transport. 

These goals can be achieved only by formulating and applying public policy 
within the conceptual framework of competitive economics. That is to say, 
policy. in the public interest in the field of transport (which is what these objec- 
tives mean) must conform to the principles of economizing or, what amounts 
to the same thing, the standards for the most efficient use of economic resources. 

It seems almost too elementary to set forth a few fundamental principles of 
economics in a discussion of the economic basis of regulation of interagency 
competition in transportation, yet it may be necessary to do so in order to clarify 
the preceding points. At least this is the purpose of the remarks to be made in 
this section. 

Economic activity arises from the fact that economic goods or services are 
searce. That is, we are forced to make choices among the various possible ways 
in which these goods or services, frequently called economic resources, may 
be used. In giving effect to these choices and the actions based upon them, we 
utilize these economic resources to satisfy those wants or needs which we con- 
sider to be most important to us. When we do this we are making the most 
economical use of our resources. Bconomical decisions are those that result in 
allocating or assigning resources to uses that satisfy those wants we deem most 
important at the time the decision is made. 

The economic goods and services that we use to satisfy our wants must be 
produced. The process of production also requires the use of economic resources. 
Hence, another choice must be exercised, which means that decisions have to 
be made as to what shall be produced. The basis of these decisions is the 
desire of those who want the products, expressed through the medium of the 
prices they are willing to pay for them. These prices attract economic resources 
into productive activities that will bring forth the desired goods and services. 
Because there is a demand for a wide variety of goods and services, a wide 
range of choice is open to producers in the use of productive goods and services. 
The choice or decision that is made will be to produce those things that will 
bring the best price; in other words, those that are the most profitable to 
produce. 

Price inducements draw productive resources into those activities that are 
most attractive pricewise and persuade them to leave those that are less attrac- 
tive. The process of shifting that is constantly taking place leads to an allo- 
cation of economic resources among various uses such that the resources receive 
the prices that are necessary to attract them to those uses, but no more. When 
this is taking place the economic resources of a nation are being put to their 
most economical use and, under such circumstances, at any given time the 
income of a nation is being maximized; that is, it could not be increased by any 
other allocation. This means that all of the resources are being used to their 
best possible advantage and are being put to the use they are most capable of 
fulfilling. 

The foregoing is a simplified and abbreviated presentation of the economist’s 
model of an economic system designed to achieve the most economical use of 
our resources. It assumes a degree of competition which, of course, never exists 
in real life. The model, however, is the starting point for the analysis of eco- 
nomical allocation or utilization and provides the standard or gage for economical 
conduct in the real world. Even a completely socialist economy must use the 
same model or standard insofar as it makes use of economic calculation and en- 
deavors to make efficient use of itss ecoonmic resources. Moreover, to the ex- 
tent that competition is effective or is allowed to be effective in any economy, con- 
formity to the model will obtain. Weonomic processes in real life deviate from 
the model of perfect competition because of numerous limitations which are en- 
countered and which operate with varying degrees of severity in different in- 
dustries. It takes time to transfer resources from one activity to another; 
technological factors such as large fixed and specialized investment tend to limit 
competition ; lack of knowledge of market potentialities or denial of the privilege 
of being able to take advantage of them, prevents resources from being utilized 
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where they are most needed. Impediments like these to the play of competitive 
forces reduce the theoretical efficiency of economic processes. Some of this is 
unavoidable. It nevertheless increases the cost of economic goods and therefore 
involves waste in the strictest sense of the word. 

Insofar as we try to act in an economical way, we endeavor to utilize our 
economic resources in accordance with competitive principles. As a result, we 
seek to remove the obstacles to the free play of competitive forces. Where tech- 
nological conditions impose severe limitation on competition (as in the case of 
electric utilities for example) we impose regulations the objective of whch is 
to approximate the results that would be forthcoming if thorough-going compe- 
tition were possible. To accomplish this, these regulations should seek to 
avoid idle capacity whenever possible and should be designed to encourage or 
permit the providing of services whenever the price that can be obtained for 
them makes it economically worthwhile to produce and sell them. If this is 
not done there will be idle resources and ecoonmic waste. To the extent that 
competition is effective or competitive principles are followed, both of these are 
avoided. 

Under competition, or to the extent that competition is effective, cost of pro- 
duction equals price. Or to put it the other way round, the prices which are paid 
for goods or services are high enough to attract the resources required to pro- 
duce them, but no higher. This is what the economist means when he says that 
competition yields only normal profits, normal in this case being the amount 
necessary to induce production. 

The equality of costs and prices under competition means two things. It 
means that costs for a competitive firm on the average equal the prices it re- 
ceives for its product. In other words, as an overall picture for the firm, prices 
equal average cost. It means also that marginal cost equals price. Marginal 
cost is the additional cost incurred in producing additional output. If prices will 
more than cover the additional cost incurred in producing additional units of 
output, it is in the public interest to have that additonal output. What is more, 
under competition, producers will have to provide it if they wish to survive. 
On the other hand, if prices will not cover the additonal cost of-additional output 
then the production should not be forthcoming. 

The simple and direct relationships of costs and prices under perfect com- 
petition are complicated in the real world by two significant factors. One of 
these relates to the variability of costs with changing rates of output and the 
other relates to the traceability of costs. Neither of these factors, however, 
alters the principle that firms should produce or be allowed to produce if prices 
cover the additional costs attributable to outputs. 

Costs, as they relate to rates of output, fall into two categories, namely vari- 
able costs and fixed costs. The variable costs are those that change directly with 
output, increasing in total as output increases and decreasing in total as out- 
put diminishes. Fixed costs, in contrast, are those costs which, for a given 
period of time, do not vary with output. That is, they do not change in total 
as output is increased or decreased. Being independent of output for a given 
period of time, tlHey do not affect the price of the output for that period and 
should not be taken into consideration when the decision is being made on how 
much to produce for the period. Such decision should be independent of the 
fixed cost and production should be undertaken if the product can be disposed of 
at a price that will more than cover the variable casts. This is to the interest 
of the individual firm and also the public. In other words, both private and 
public interest are being served. 

Costs must also be considered from the standpoint of their traceability to out- 
put. Some costs cannot be traced directly to the output. To put it another 
way, responsibility for the incurring of some costs cannot be placed directly and 
individually on the resulting products. These costs are what economists call 
joint and common costs, which may be regarded as the same for purposes of this 
discussion. 

An illustration of this is given in the production of beef and hides. There is 
no logical way of assigning to the carcass and to the hide the cost of producing 
the animal. Only the separate costs of processing these two are directly trace- 
able. The joint cost of producing the two products will have to be recovered 
on whatever basis the market will permit. The directly traceable costs will set 
the minimum price for each of the two joint products and each should be sold 
at that price if no more can be obtained. 

If all costs were directly and immediately related to each unit of output, 
prices (in the absence of artificial restrictions) would always equal both 
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marginal and average costs. It is the complications of fixed and joint costs, 
however, that make this impossible and therefore give rise to what is known as 
differential pricing. The greater the importance of fixed and joint costs in any 
particular industry, the greater is the basis for differential pricing and its 
economic justification. 

From the standpoint of economics, any attempt to limit or eliminate differ- 
ential pricing that is designed to increase, or has the effect of increasing, the 
use of economic resources is against the public interest. Given the investment, 
or the technical necessities of a plant, prices for particular products or services 
that are below average costs are economically sound so long as they cover the costs 
that would not be incurred if such production did not take place. This, of course, 
assumes that the firm is better off at these prices than at any others that it could 
get for these services. That is, it assumes that the prices are market oriented and 
not quoted purely for predatory purposes. 

In this connection, it should be noted that predatory pricing is pricing de- 
liberately designed to drive a competitor out of competition. It is pricing under 
which the supplier or seller is worse off than if he had not accepted the business. 
Unfortunately, policies frequently designed to stop predatory pricing too often 
become eroded into price controls for the purpose of protecting competitors 
against competition. This happens when average costs are used as the basis 
of competition, especially when this is the result of the erroneous idea that any 
assignment of costs which cannot be precisely ascertained is better than none. 
This is quite contrary to the public interest when applied to price fixing or price 
regulation if the objective of policy is to bring about an economical utilization 
of resources. What should be done under such circumstances is to permit the 
various products or services to contribute to the total costs by as much as can be 
obtained from them above the costs which can be traced to them, in no case 
allowing the prices to fall below the latter, but also not permitting the business 
to go somewhere else if the minimum costs can be covered. 


III. THE STRUCTURE OF TRANSPORT 


When the Transportation Act of 1920 was passed, inland transport (except 
for that which was purely local in nature) was provided by the railroads and 
waterways, inland, coastwise and intercoastal. In this transport system, the 
railroads occupied the key position and moved the overwhelming volume of 
traffic. However, the technological developments that had been taking place 
in the preceding quarter of a century broke through in full fury in the period 
immediately following World War I. This was especially true in motor, pipeline, 
and air transport. As a consequence, in the last 25 years the transport system 
of this country has come to consist of five principal agencies, each occupying 
its own distinctive field, each supplying its own distinctive services and each 
forming an integral part of the transport structure. 

When the railroads comprised the only significant means of land transport, it 
was possible to speak of inland transportation as an industry because it was 
literally railroad transportation. The different railroads had broadly similar 
types of technical equipment, broadly similar economic problems and character- 
istics, and broadly similar types of services for sale. From an economic view- 
point, the structural characteristics of the various railroads were the same even 
though there were wide variations in the size of individual enterprises. 

As a result of the rise of the newer means of transport, the situation is totally 
different now. Land transport can no longer be regarded as a homogeneous 
industry in any respect. In fact, it cannot even be regarded as an industry. 
Instead, it is a group of industries composed of railroads, pipelines, airlines, 
water carriers, and automobile vehicles. The only significant thing that these 
have in common is that they offer means of moving goods and people. 

These different agencies have widely diverse economic characteristics as will 
be pointed out later. They supply many different kinds of services, some com- 
petitive, some reasonably substitutable and some unique to the particular agency. 
They offer these services under markedly different technical conditions and fre- 
quently under very different market conditions. The consequence is that the 
supplies of transport services manifest a variety of economic characteristics with 
regard to costs, supply of services and facilities, and organizational structures. 
This, of course, is the basis of interagency competition. 

Competition has always occupied a prominent role in transportation, but it is 
the rise of the newer means of transport, especially the motor carrier, that has 
brought the issue of interagency competition to the fore. Actually, this form of 
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competition is neither new nor unique. It is the familiar interindustry com- 
petition that characterizes our whole industrial structure. The competition be- 
tween gas and electricity is interindustry competition, Each has its own par- 
ticular market, yet they compete with each other where they offer substitute serv- 
ices (as for example in domestic cooking). Copper, aluminum, and steel are 
looked upon as distinct industries, yet they produce competitive products in the 
field of manufactured metals. In many respects these industries are not as 
different from each other as those that make up the field of transport because 
the economic characteristics of the firms in them are much more alike than are 
those of the firms in the various modes of transport. 

Interindustry competition outside the field of transport has not created any 
peculiar problems, nor does there seem to have been any need to develop any 
special program of public policy in this connection. Neither has there been any 
endeavor to curb interindustry competition even with regard to price discrimina- 
tion. The attack on the latter under the antitrust laws has been aimed at prac- 
tices which may limit competition within an industry. It is not concerned, for 
example, with the prices which an aluminum company may charge in order to 
have its product substituted for copper. Nor are public utility commissions 
concerned with the rates charged by an electric utility for the purpose of per- 
suading customers to use electricity instead of gas, if the resulting sales are 
profitable to the electric utility. In other words, outside of the field of trans- 
portation, public policy on interindustry competition has been based on the 
principle of competitive allocation of resources and consumer choice of alterna- 
tives. No consideration has been given to the idea of administrative determina- 
tion of what constitutes a fair share of business to particular industries. 

The problem of interagency, or interindustry, competition in transportation 
seems to have emerged as an issue in public policy because of the mistaken iden- 
tification of transport services as homogeneous commodities. This apparently 
gave rise to the assumption that all the agencies had to be subject to the same 
pattern of regulation and that, therefore, interagency regulation had to be 
treated in the same way. If the assumption of homogeneity had been valid 
the issue of interagency competition would not have arisen. The fact that the 
issue has arisen is evidence of a growing recognition that our supply of transport 
services today comes from a number of distinct industries with different economic 
characteristics. Before analyzing the basis of policy for interagency regulation 
it is necessary, therefore, to examine the structure of the industries which make 
up our modern transport system. 

As has already been mentioned, there are five principal agencies of inland 
transport in the United States today namely, railroads, motor vehicles, pipelines, 
water transport, and airlines. From the standpoint of their economic character- 
istics they fall into two groups, railroads and pipelines being in one; motor 
vehicles, water transport, and airlines being in the other. It is necessary 
therefore to discuss the economic characteristics only of each group. Because 
they are the predominant agency in their respective groups and because the issue 
of interagency competition at the present time is centered on them, this discus- 
sion will be confined to the economics of rail and motor transport respectively. 


IV. ECONOMIC STRUCTURE OF THE RAILROAD INDUSTRY 


The economic structure of railroads is such as to put them in that limited 
category of industries in which overall competition among the firms that make 
up the industry is not economically possible. Railroads were the first of our 
modern industries to exhibit those economic characteristics which led to rec- 
ognition of the fact that competition among them of necessity had to play a 
more limited role than for industry in general. In the course of time, the same 
status was acquired by such industries as electric light and power, telephone, 
natural gas, and water supply commonly known as public utilities. The unique 
position which these industries came to occupy in our economic life was the 
result of the fact that the firms in them had to be recognized as monopolies and 
that they supplied services that were essential to organized community life. 

The unavoidability of a large element of monopoly in these industries has 
resulted in their being classified as “natural monopolies.” This is not a term of 
epprobrium and does not, or at least should not, imply any form of misbehavior 
on the part of the industries or firms which make them up. Nor does the term 
have any connection or any necessary connection with natural resources. The 
word “natural” in this setting refers to the fact that monopoly emerges from the 
economic characteristics of the firms in question, not from legal rights, and that 
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competition is forced to play a limited role in the determination of the prices for 
the particular type of services offered. This is the basis for the statement that 
these industries are public utilities because they are monopolies and not mo- 
nopolies because they are public utilities. 

There are several reasons why monopoly is natural to certain industries. 
Capital has to be invested in amounts which are large relative to the market 
opportunities available for the goods or services that are to be produced. This 
is evidenced by the relationship of annual gross revenue to capital investment 
which is known as the turnover of capital. The turnover of capital for rail- 
roads is about once every 3 years; or, to put it another way, the gross revenues 
from railroad operations typically constitute annually about one-third of the 
capital investment. For electric light and power and gas utilities, it is about 
once in 5 to-6 years. It is even as low as once in 10 years for some hydro- 
electric plants. For steel, the turnover is about once in every 1% years; while 
for petroleum, it is about once a year. 

Because investment is large in proportion to output in the case of railroads, 
capital costs form a relatively large part of the total costs of production. Ad- 
dition to the plant involves a large proportionate increase in capital investment, 
and necessitates a large prospective increase in the market. A railroad has to 
make large initial outlays to build a single-track line and acquire the necessary 
terminal facilities to operate it. When that plant is utilized to capacity, dou- 
ble tracking will require a large additional investment which cannot profitably 
be made unless there is the prospect of a large increase in traffic. Expansion 
of this type entails difficult problems of market anticipation because facilities 
will have to be built well in advance of market opportunities. In the meantime, 
the traffic which is available will have to bear the burden of keeping the railroad 
in operation until the new traffic has been built up. If, instead of doubletracking, 
a new railroad were to be built, an almost complete duplication of facilities 
would be necessary and the immediately available traffic would be inadequate 
to give either road a profit. In addition, the economies which would be available 
from such things as running trains in opposite directions at the same time would 
be unavailable. 

Then there is the fact that much of the investment that has been made in 
railroads is highly specialized both as to functions and as to markets. Railroad 
tracks are useful only where they have been laid and they cannot readily be 
turned over to other areas if the markets shift. In addition they have little 
use except for supplying railroad transportation to a geographically fixed area. 

Natural monopolies are also characterized by a concomitance of production 
and consumption. That is, the services must be utilized in direct conjunction 
with the production facilities. This results in the absence of what is known 
as shopper’s technique. The consumer cannot shop around, because no other 
supply of the same services is available to him. This is especially true of public 
utilities and it is also true of railroads over a very considerable range of their 
activities. The consumer is forced to take the services offered by a particular 
supplier. Otherwise, the consumer must go without or move. The producers 
can serve only those that they are able to contact with their production facilities 
and here the physical area served by the plant constitutes the limits of its 
market. The firm cannot readily change those limits because of the extreme 
immobility of its capital equipment. 

In other words, concomitance of production and use, together with relatively 
large amounts of investment in plant that is specialized both geographically 
and functionally, makes the presence of more than one producer in most mar- 
kets impossible. This is why it has long been recognized that direct competition 
over the entire range of output of natural monopolies is an unsatisfactory way 
of trying to secure reasonable prices for the firms in the industry. As a conse- 
quence, monopoly in particular markets has been accorded public sanction and 
even protection against the competition of firms of the particular industry. 

Whatever may be the criticisms of specific legislative enactments and the 
administration of them, regulatory policy in this country over the years was 
correct in proceeding on the theory that railroads fell into the category of 
natural monopolies. Only partial reliance could be placed on competition to 
bring about reasonable rates and adjustment of investment to demand for 
services. Limitations had to be imposed on extension of facilities into other 
carriers’ territories and service standards had to be established where compe- 
tion was inadequate to provide the discipline which the market normally affords. 

So far as economic characteristics are concerned, the railroads have not changed 
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as the result of changing technology because they cannot do so. Structurally 
they are still natural monopolies. The interagency situation in the railroad 
field remains the same as before. What has changed is interagency conditions. 
The public now has the opportunity to resort to alternative sources of supply 
which, over a considerable range of choice, are genuinely and keenly competi- 
tive with railroad service. The range of discretion of railroad management 
over rates has been severely limited because of these substitutes or alternative 
sources of supply of services, but the basis of regulation of the railroads per se 
rests precisely on the same grounds as before and on the same grounds as for 
other public utilities such as electricity. 

The intra-agency limitations necessitated by the economic characteristics of the 
railroads were never designed to deal with vigorous and extensive interagency 
competition. Recent developments have now thrust this issue into the foreground 
of publie policy. It must now be recognized that regulation which may be valid 
for intra-ageney control may not be appropriate for inter-agency conditions. Com- 
petition among industries may be a very different thing from competition among 
firms in an industry. When this is so, public interest requires that intra-industry 
or intra-agency regulation be tailored to fit the conditions of the agency without 
the implication that the same regulation should be extended to other industries 
offering alternative or substitute services, and also without the implication that 
restrictions or controls that may be valid on an intra-industry or intra-agency 
basis are therefore valid and necessary for interagency or interindustry com- 
petition. 


Vv. THE ECONOMIC STRUOCIURE OF MOTOR TRANSPORT 


The economic structure of motor transport is in sharp contrast to that of rail 
transport. The economic features which characterize natural monopolies are 
almost completely lacking in motor transport as it is organized today with the 
separate ownership of the highway and the carrying equipment. The transport 
units are small and may be very small. Operations may be started with a very 
small investment and expansion may be undertaken with very small increments 
of investment, in direct and almost immediate response to growth in traffic. 
Because most of the investment is in relatively short lived and small units, 
operations can be adapted in almost immediate response to traffic, whether the 
latter be increasing or decreasing. Most of the facilities are not highly special- 
ized or unalterably committed to a particular market or geographic area and 
they can readily be shifted to any other market. Physically, the highways or 
routes are open to all who wish to use them. Alternative sources of supply can 
readily be made available to the buyer or consumer. There is no absence of 
shoppers’ techniques; consumers may even supply their own facilities and do so 
a great deal of the time. Because economic limitations on additions to facilities 
are very slight, existing equipment can be completely utilized except within 
narrow limits, and additional traffic can be accommodated just by acquiring addi- 
tional rolling stock. Moreover, these additions may be made in small units. 
The resulting expansion will not lead to an appreciable change in the average 
total unit costs of output, since the additional output comes as a result of incur- 
ring additional costs that are largely proportionate to output. 

In other words, motor transport, especially in the area of freight transporta- 
tion (which is the main concern of interagency competition at present), possesses 
all of the attributes of a thoroughly competitive industry and exhibits them 
more conclusively than much of our industrial structure outside of the public- 
utility field. Furthermore, and this follows from its attributes, motortrucking 
does not display any marked economies of size. It is difficult to see how this 
can change in the forseeable future if public policy permits a competitive situa- 
tion to obtain. 

Evidence supporting this evaluation of motor transport is afforded by studies 
which have been made of the cost characteristics of motor carrier operations. 
The Cost Section of the Bureau of Transport Economics and Statistics of the 
Interstate Commerce Commission made some extensive studies of cost behavior 
for motor carriers. These studies were undertaken for the purpose of examining 
the relationship of fixed and variable costs in the motor carrier field and the 
bearing that these costs had on ratemaking. 

The studies involved a wide sampling of the statistics available and an ex- 
tensive analysis of operating costs under varying lengths of haul in different 
regions of the country and under diverse traffic densities. The Bureau found 
that over 90 percent of the costs of the motor carriers it investigated varied 
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directly and proportionately with the traffic that was carried. The Bureau also 
found that the average operating ratio for class I motor carriers of property 
for the 8-year period from 1940 to 1947 was 96.4 percent. 

The writer has calculated that the capital turnover for class I motor carriers 
was approximately three times in 1948. It was almost the same for class I motor 
carriers of general freight engaged in intercity service in the same year. Al- 
though the individual carriers necessarily varied somewhat from this overall 
picture, the variations from the average did not seem to display any correlation 
with the size of the individual carriers. By way of comparison, it may be 
repeated that the average capital turnover for railroads is about once in 3 years; 
for the steel industry it is about once in every 1% years; for petroleum it is 
about once a year. 

The contrast in the cost characteristics of rail and motor carriers is explained 
principally by the fact that fixed costs are present in large amounts in rail 
maintenance-of-way expenses and in the capital costs resulting from the invest- 
ment in road property and terminals. The corresponding roadway costs for 
motor carriers are distributed on a “use” basis through fuel taxes and license 
fees and, so far as the motor carriers are concerned, they become proportional to 
the traffic carried. 

The cost features of motor transport, and especially motortrucking transport, 
bring out clearly the fact that, as an industry, it possesses those economic features 
which characterize highly competitive industries. It does not have to provide 
its own highway where the elements of fixed costs loom large. Instead it is able 
to use the highways in which the investment is provided by public funds. The 
earrier’s contribution to this investment, or the fixed costs arising therefrom, is 
made through various kinds of taxes which are largely dependent upon the 
amount of the use made of the highway by the individual carrier. In other 
words, from the standpoint of the carrier, the highway costs are variable costs. 
It is the State which has to bear the responsibibity for the fixed costs. Terminal 
costs are relatively low in motor transport and in the main have the same cost 
features for the individual carrier as do the highway costs, and for the same 
reasons. 

Motor-transport equipment is highly flexible because it can be operated in 
relatively small units. Its mobility on the highway eliminates the necessity of 
rigid scheduling which the limitations of rail trackage impose on the railroads. 
Then, too, the equipment can be moved from one highway to another with very 
few impediments. In other words, the equipment can follow the traffic. Finally, 
the small size of the operating units gives an extremely high degree of adapt- 
ability of plants to the volume of business or traffic. In short, from the stand- 
point of economics, the truck (like the tramp steamer) can compete for freight 
under conditions of almost classical simplicity. 

The economic characteristics of motor transport, as contrasted with rail, 
clearly indicate that public regulation of motor transport must rest on a different 
basis from that upon which railroad regulation is predicated, if public policy 
is to serve the public interest. Whatever policies may be adopted for public 
control of motor transport, they must deal with a situation that is radically 
different from that which is presented by the railroads. As was stated in the 
preceding section, regulation needs to be tailored to the particular industry in 
question and in the case of motor transport, the factor of heavy investment with 
large elements of indirect and fixed costs is not one to be reckoned with. 

If regulation of transportation is to be in the public interest, it will have to be 
based upon the recognition of two distinct problems of policy. The first is that 
of the type of regulation to be applied to the different agencies in the light of 
their own economic characteristics and problems. The second is that of the 
appropriate public policy toward competition among the agencies. It is to the 
latter that we now turn. 


VI. INTERAGENCY COMPETITION OR THE ALLOCATION OF TRAFFIC AMONG THE AGENCIES 


In the Transportation Act of 1940, the preamble declared it to be the national 
transportation policy of the Congress to provide fair and impartial regulation 
of all modes of transportation, so administered as to preserve the inherent 
advantages of each. This was the first recognition at the legislative level of the 
new problem of interagency competition that had emerged as the result of a 
number of industries contributing to the supply of transport. Congress did not, 
however, specifically indicate what it meant by “inherent advantages,” but it 





TRANSPORTATION POLICY 1833 


must be assumed in light of the rest of the preamble that the test which Congress 
had in mind was the test of economics. A previous section in this presentation 
has pointed out that this means resort to the standards for economical action 
established by competitive economic theory. Application of these standards 
to transport problems does present some complications, however, because of the 
radically different structures of the industries which supply transport services. 

As has already been noted, during the last quarter of a century the railroads 
have been subject to increasingly intensive competition from motor carriers. 
The traffic of the Nation has grown rapidly as a result of the growth of the 
economy. The railroads have participated in this growth, but their relative 
importance in the field of transport has declined. This is to be expected with 
the emergence of new agencies in the transport field. The position of the rail- 
roads, however, has been aggravated by two factors: 

(1) The diversion of a significant amount of heretofore profitable traffic 
with the probability of further diversion unless steps are taken to halt it; 
and 

(2) The pressure of motor-carrier competition on railroad rate structures 
which calls for a new approach to railroad ratemaking. 

Motor carriers are able to offer superior service for many types of traffic and 
they have distinct cost advantages in a number of categories. This is one of the 
reasons why a significant amount of traffic heretofore profitable to the railroads, 
has been diverted to the motor carriers. Improvements in technology in auto- 
motive transport may continue this trend for some time to come. For the same 
reason, the pressure of motor-carrier competition on railroad rate structures is 
compelling modifications of the latter and is reducing the area of discretion for 
railroad management in ratemaking. This, however, is a two-edged sword because 
the modifications will increase the competitive capacity of the railroads by the 
adjustments of rates to the requirements of the market, if such modifications are 
permitted by public authority. Moreover, the railroad rate adjustments that 
are being made are not merely to meet the regulated motor carrier for hire; they 
are being made to meet the exempet carrier for hire and the private carrier. In 
the latter type of competition, public policy has never limited the opportunity of 
a producer to attract business, neither on an interindustry basis nor on an intra- 
industry one. Protective measures of this kind would be contrary to public 
interest and contrary to our ideas of private property and freedom of choice. 

Although recent intensification of competition may be discomforting to the 
various carriers, public interest and the efficient use of our economic resources 
do not warrant restrictive practices designed to curb it. It is the objective and 
the result of the competitive process. The allocation of traffic by free and fair 
competition means that the most efficient agency will move it because such an 
agency can offer its service profitably at the lowest cost. This is not likely to 
be accomplished without resort to the test of competition. Resort to this test, 
however, can be achieved only by a pricemaking process that is adapted to 
changing market situations. 

If the need for such adaptation in transport pricing is recognized, the various 
agencies must be allowed to compete with each other for the traffic that any of 
them can move. If any of them, by free and fair competition, is unable to 
secure certain types of traffic, public interest is not served by practices or policies 
designed to hold it for him. If the other agencies are more efficient, they should 
be allowed to take the traffic. This may cause adjustments among the agencies 
but that is the way that adaptation to the market is accomplished. In order 
that competition among the agencies of transport may be free and fair each must 
be allowed to compete for the traffic (which can be moved by any of them) by 
charging prices for the services which will result in the carrier being better off 
than it would be if it did not get the traffic. That is, so long as a carrier can 
offer the service at rates which more than cover the costs directly traceable to 
the service, thereby bettering the carrier’s net revenue position in comparison 
with what it would be if the service were not rendered, the carrier should be 
permitted to seek the business. To prevent it from doing so results in unused 
capacity, a misuse of economic resources, and an allocation of traffic contrary 
to relative efficiency as evidenced by cost considerations. What this means is 
that the pricing structure for transport services should be developed in accord- 
ance with market considerations. The minimum prices which should be per- 
mitted are those below which the carrier would be worse off if it took the traffic 
than it would be if it did not. 

Ratemaking by this criterion would have to permit a much wider range of 
differential pricing by railroad than by motor (and water) carriers because of 
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the differences in the cost considerations of the two agencies. As has already 
been pointed out, motor carriers have a much higher proportion of variable 
costs than rail carriers with the result that the minimum profitable rate for 
motor carriers differs from average cost by a much smaller proportion than it 
does in the case of rail carriers. Public policy, in terms of the most economical 
utilization of resources and the allocation of traffic according to relative effi- 
ciencies, is interested in preventing carriers from charging rates which do not 
add to total net revenue, when such rates are made for the purpose of driving 
competitors out of business. It is not served by prohibiting rates which benefit 
the carrier but which are not allowed because of the desire to protect the carriers 
of a rival agency. 

The Congress has already declared as a national policy that transportation 
should be so regulated as to preserve the “inherent advantages” of each mode of 
transport. This objective can be attained if the regulators permit complete 
freedom in price competition as between the different methods of transportation. 
It cannot be attained if regulators seek to prevent the low-cost agency from re- 
flecting in its prices its “inherent advantage” of low cost. It is such economically 
unsound regulation that the amendment of section 15A of the Interstate Com- 
merce Act is designed to forbid. 

The public benefits of differential pricing are not limited to the mere privilege 
of granting lower rates to meet the competition of a rival. The practice of 
limiting differential pricing to “a mere meeting of competitors’ prices” (which 
is widespread in present regulatory policies in this country) is not economically 
justifiable per se. It results in a division of business among rivals on an 
arbitrary basis. In consequence, it is at least a partially protective device to 
the one whose price is being met. It does not recognize the fact that the 
competitor who is thereby limited in his privilege to compete will be able to 
enhance his profits by the lower prices he may be able to offer, will encourage 
the development of more business, and will benefit the public by performing the 
service at lower costs to the public. If public policy is to prevent this sort of 
thing or is to be designed to prevent it, then other reasons than economic ones 
are needed to support the policy and such other reasons should be clearly 
stated as the basis of public policy and as the basis for limiting price 
differentiations. 

In recent years there has been a marked tendency to place heavy reliance 
on fully distributed costs as the basis of railroad ratemaking. The Sawyer 
report (1949) even goes so far as to suggest that there are only occasional situa- 
tions where rates which fail to cover all costs are justifiable. The cost studies 
of the cost section of the Interstate Commerce Commission have given support 
to this position and the ratemaking decisions of the Commission have evidently 
been strongly influenced by this point of view. The result is that differential 
rates have come to be regarded with disfavor. This is not in the public interest, 
at least not in interagency competition. 

In ascertaining what the minimum should be below which rates for particular 
services should not be allowed to go, a market-oriented rate policy is necessary. 
Carriers should be allowed to compete on the basis of rates that will make them 
better off with the traffic that is obtained than they would be without it. For 
this purpose, aggregate and average cost analyses are clumsy devices. Analysis 
on the basis of aggregate costs ignores the variety of cost conditions arising froin 
the multiplicity of services offered, while the average cost approach necessitates 
arbitrary allocation of joint and common costs, thereby giving an impression 
of scientific accuracy that is unwarranted by the facts. It also failes to recog- 
nize that the fixed costs of a given period of time are not price determining 
and therefore should not enter into the calculation of whether services should 
be offered. 

The effect of the average cost approach to ratemaking has been to induce a 
rigidity into the pattern of railroad rate structures that not only reduces com- 
petitive ability but also runs contrary to the idea of allocating traffic according 
to relative efficiencies. As a procedure of pricing, it is a contradiction of market- 
oriented prices which a competitive situation demands. This is as true in rate- 
making for motor carriers as it is for railroads. The difference between the 
situation facing these two agencies lies not in the principle of differential pric- 
ing but in its application. Motor carriers cannot afford to depart as far as rail 
carriers from average costs in particular pricing situations because their costs 
are so closely related to the rate of output and identifiable with the service which 
is being rendered. 
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Earlier in this presentation, it was pointed out that if the inherent advantages 
of the different modes of transport are to be preserved for the public, they 
must be obtained through the competitive process or at least within the concept 
of the competitive framework. The application of these competitive concepts 
to public policy necessitates a distinction, however, between injury to competi- 
tion and injury to competitors or between protection of competition and pro- 
tection of competitors. All competition is injurious to competitors in the sense 
that it drives out the inefficient and limits the rewards that successful ones can 
receive. This is the essence of competition—the incentive to strive for profits 
and the compulsion to go somewhere else if they are not forthcoming. 

This procedure, of course, is hard on competitors. They win only if they 
‘an stay in the race. It is not surprising, therefore, that many seek protection 
against the rigors of competition. Human beings seem to enjoy having their 
cake and eating it too. Enterprises want to enter profitable fields, but infre- 
quently are they hesitant to seek protection once they have gained admittance. 
Nevertheless, competitors or would-be competitors must either face the hard fact 
that competition always poses, and always must pose the threat of a superior 
rival, or give up the idea of competition altogether. Public policy must give 
full recognition to the same thing. 

That there need to be rules for competition goes without saying, but the pur- 
pose of such rules is to preserve competition, not to sustain competitors. Fair 
competition has meaning only as it enables enterprises to succeed by the sale 
of their products to consumers who have alternative choices. This does not 
recognize survival by preying upon or devouring rivals but it does place sur- 
vival upon the ability to attract customers by superior service or lower prices, 
or both, in the open market with rivals. The protection of competition demands 
the prevention of predatory pricing. When a seller is worse off by selling a 
product or service than he would be if he did not sell it and knowingly does this 
to get business from a competitor, then he is engaged in predatory pricing. It 
is this sort of behavior in transport that regulation of interagency competition 
should seek to prevent, and no other. 

It is frequently argued that the demands of the market are inadequate to in- 
sure sufficient transportation facilities for national defense. If this is a valid 
point of view, the objective can scarcely be achieved by protecting the agencies 
of transport from the legitimate competition of each other, for that involves 
restricting each of them before they reach their economical limits. Such a 
policy prevents transportation from supplying even peacetime needs adequately. 
Therefore, they are even less adequate for defense purposes. It should be noted 
in this connection that the great war strength of this country is based on its 
tremendous peacetime productive capacity and potential. If, however, ex- 
pansion of transportation facilities, in addition to those which may be evoked by 
market processes, is deemed essential to national defense, then there are other 
more effective and more economical means of achieving that objective than a policy 
of restricting competition among the agencies. The latter is the worst of the 
possible choices. 

One final point should be made in connection with differenhtial pricing for 
transport services which arises from interagency competition. It is frequently 
urged that differential pricing by a carrier with regard either to commodities 
or to place results in prejudiced treatment of those commodities or places which 
are not accorded the lower rates. The fact is, however, that when this differ- 
ential charging is the result of competition it is because the carrier which grant: 
the differential rates does so in order to get the traffic. If the carrier is not 
permitted to do this, the traffic will move by the carrier of another agency and stu 
will get the benefits of the lower rates in any case. Thus, whatever may be 
the restrictions that are placed upon the carrier which tries to get the traffic by 
differential charging, it is not possible to protect the commodities or the communi- 
ties against such charges. In other words, from this point of view also, in inter- 
agency competition, so long as a carrier can move the traffic at rates which more 
than cover the costs directly attributable to that traffic, thereby bettering the car- 
rier’s net revenue position in comparison with what it would be if the traffic 
were not obtained, the carrier should be permitted to seek the business. To pre- 
vent it from doing so results in unused capacity, a misuse of economic resources, 
and an allocation of traffic contrary to relative efficiency as evidenced by cost 
considerations, The only beneficiary of the failure to follow the economical 
policy is the carrier which is protected against losing the business to its more 
competent rival, 
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VII. CONCLUSION 


The regulation of interagency competition in transportation is only one aspect 
of the complex problem presented by the transport industries in the modern 
world. Each agency has its own distinct problems and they will have to be 
recognized as being distinct if anything resembling a workable and economical 
system of transport is to be obtained. Public policy will have to pay more at- 
tention to the special policies of each agency than it has done to date and will 
have to recognize the impossibility of applying the same system of regulation 
to all of them. It will also have to acknowledge the fact that interagency 
regulation is different from intraagency control and act accordingly. 

Even though the two problems of interagency regulation and intraagency 
regulation are solved, however, much will still remain to be done if this country 
is to have an economical transport system and if we are to avoid the dangers of 
excessive investment in transport facilities. Merely establishing the rules of 
competition will not of itself provide adequate and fair competition. Competi- 
tion cannot survive as an effective force, and economical transportation cannot 
be obtained, unless the cost burdens which the various carriers in the various 
agencies have to bear reflect the true and total costs which the supplying of 
the services entails. In default of this, aid will have to be given to the various 
agencies on a comparable basis or private enterprise in commercial transport will 
disappear. In fact it will disappear if public aid is accorded to all alike. Obvi- 
ously, our national tranportation policy has a long and arduous road to travel 
before it catches up with the competitive situation which recent technological 
developments have created. 

Resolution of the problem of interagency competition within the framework of 
sound economics would be a major step toward developing a coherent national 
policy. To accomplish this, Congress and the regulatory commissions should 
recognize : 

(1) That interagency competition should be in the same category as 
any other interindustry competition ; 

(2) That policy on interagency competition should be separated from 
policy on intraagency competition ; and 

(3) That regulation of the various agencies should be tailored to the 
economic characteristics of each agency and to the public interest in each. 

Public policy today should place major reliance upon competition as the dis- 
ciplinary force in the field of transport. Competition is such a pervasive force 
in modern transportation that it would be in the public interest to place full 
reliance on it in interagency competition. If this is to be done then the regula- 
tory authorities should exercise their ratemaking power over a particular agency : 

Without regard to the effect of such rates on the traffic of a rival agency; 

Without regard to the relation of such rates to the rates of any other 
agency; and 

Without regard to the question of whether the rates were lower than 
those necessary to meet the competition of the carrier of another agency. 

For these reasons I believe sincerely that the revision of section 15A of the 
Interstate Commerce Act (as provided for in sec. 8 of H. R. 6141) would be a 
long step in the direction of sound regulation in the public interest. I further 
believe that this action will, in the long run, benefit all modes of transport, as well 
as the public they all serve. 





STATEMENT OF WALTER R. MCDONALD IN OPPOSITION TO THE EXTENSION OF SECTION 
13 To Cover PASSENGER TRAIN SERVICE AS PROPOSED IN H. R. 6141 


My name is Walter R. McDonald. I am a member of the Georgia Public 
Service Commission, in which capacity I have served since January 1, 1923. I 
am also a member of the executive committee of the National Association of 
Railroad and Utilities Commissioners and was president of that organization in 
1948. I am now president of the Southeastern Association of Railroad and 
Utilities Commissioners, a post which I have held since 1937. 

My appearance in this proceeding is as chairman of the NARUC special com- 
mittee on cooperation with the ICO in the study of the railroad passenger 
deficit problem, or commonly referred to as the NARUC passenger deficit 
committee. 

It would be well to review briefly the background and work of this committee 
so that you may be fully aware of the efforts the State commissions have made 
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toward assisting the railroads in seeking a solution to the serious passenger 
deficit problem. 

Except during the war years, 1942-45, passenger service has long been unprofit- 
able. The operating result of 1948 served to emphasize and dramatize the 
seriousness of the passenger operation losses when it reached the total of 
$559,950,000 and so eroded the railroads’ highest net railway operating income 
from freight service of all time, namely, $1,561,200,000 to such an extent as 
to make it necessary for the railroads to apply for a general rate increase in 
1949, in docket Hx parte 168. 

In the course of related hearings before the Georgia commission growing out 
of that proceeding, a study was made by the Georgia commission of the history 
and experience of passenger train discontinuances in the 10 Southern States. 
This study revealed that as a result of management indifferences, public 
resistance, and other causes, curtailment of service had not been uniform and 
that the Georgia commission had authorized a great many more abandonments 
of service than any other one of the State commissions. 

This regional record of performance suggested the necessity of a nationwide 
approach by all of the State regulatory commissions having jurisdiction over rail- 
road passenger operations and at the same time in cooperation with the Interstate 
Commerce Commission by reason of the related regulation of that agency of 
accounting and rate matters directly involved. 

Accordingly, I introduced a resolution at the 61st Annual Convention of the 
National Association of Railroad and Utilities Commissioners at Cleveland, Ohio, 
in August 1949, proposing the establishment of the passenger deficit committee to 
study, in cooperation with the Interstate Commerce Commission, railroad man- 
agement and railroad labor the problem on a nationwide basis which would make 
such findings and recommendations as might be developed in an effort to aid 
both the carriers and the public in solving this tremendously important problem. 

The State commissions have historically held jurisdiction over the passenger 
operations of the railroads and have been intimately associated with all phases 
of the railroads’ passenger services in their respective States. For this reason 
our national organization rightly considered that a committee properly formed 
from its ranks would be best suited to investigate the problem and advocate pos- 
sible methods of solution. Our committee was set up to provide for an 11 man 
State commission membership composed of 2 members from each of the 5 major 
freight rate territories and a chairman-at-large. The Interstate Commerce Com- 
mission was requested to establish a cooperating committee, and the three re- 
gional railroad presidents’ conferences and the several railway labor organiza- 
tions were each invited to designate representatives to serve with the committee. 

Our committee found itself in a most fertile field for investigation. Surpris- 
ingly, we found there had been no previous coordinated study on this problem 
not even by the carriers themselves, even though their losses in this service had 
long been substantial. The presentations of the carriers before the State com- 
missions were found to be haphazard, and in many cases downright inadequate. 
We further found that our own membership, to a large extent, was not fully aware 
of the impact of these losses on the national rail system, due again in large meas- 
ure to the failure of the railroads to make adequate presentation. 

Our committee submitted its first report to the 63d Annual Convention of the 
National Association of Railroad and Utilities Commissioners at Little Rock, 
Ark., in November of 1952. This report was a most comprehensive analysis of the 
situation, reviewing the basic problem, the causes of the losses, the extent of such 
losses, competitive factors, defects in handling the problem by both carriers and 
commissions, and contained 8 basic findings and 7 comprehensive recommenda- 
tions aimed at prompt and vigorous action toward reducing the losses. : 

Our committee did not stop with this report but has continued its studies and 
progressed its recommendations and is still active. For your convenience, I am 
supplying each member of the committee with copies of each of our committee’s 
reports to date. You will find detailed in these reports the only real study ever 
made of this problem and will find therein reflected an awareness by the State 
commissions of their responsibilities in regulating passenger train services. In 
appendixes II and III, pages 55, 56, and 57 of our 1952 report is a list of the 
original committee members together with a list of those individuals contributing 
to the work of our committee. You will find these lists to include some of the 
most distinguished members of the railroad transportation field, and these reports 
alone should convince your committee that there is no need for the contemplated 
pe nua of the provisions of section 13 into the field of railroad passenger train 
service. 
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As a basis on which to project our studies and in order to get a definite picture 
of the deficit passenger operations, the Passenger Deficit Committee called upon 
the railroads for a study of unprofitable passenger train operations as of May 1, 
1951, such study to reflect the results of operation of all passenger trains (except 
commuter trains) showing a direct deficit during that period. This was a tre- 
mendous task, being perhaps the most comprehensive study of its kind ever under- 
taken by the railroads, and the final tabulation revealed that over 1,200 trains 
on the class I railroads of the Nation fell in this deficit category. 

This finding had a tremendous impact on our committee—the realization that 
the State commissions were faced with the appalling prospect of possible, even 
probable, future discontinuance of over 1,200 passenger trains because of the 
substantial out-of-pocket losses being suffered by the carriers in their continued 
operation. These passenger train discontinuances hit home to a State commis- 
sion in that they affect directly so many of our constituents and we have not 
hesitated to explore any and all reasonable means of avoiding the necessity of 
such wholesale abandonment of passenger services. As a further indication of 
the importance of this problem, the train miles operated by these 1,200 deficit 
trains amounted to 24 percent of the total number of passenger train miles oper- 
ated in the United States at that time. 

In our deliberations there arose another basic question of what was to be 
included in the term “passenger service.” After careful study, the committee con- 
cluded to include in that category the segment of railway operations generally 
described by the Interstate Commerce Commission as “passenger and allied serv- 
ices.” Included in that category in addition to the transportation of passengers 
and their personal baggage are the transportation of United States mail, express 
shipments under an arrangement with the Railway Express Agency, Inc., news- 
papers, milk and cream and other articles in baggage cars; the operation of 
dining cars, restaurants (chiefly located in passenger stations) and hotels. Thus 
the term “passenger deficit” is a confusing misnomer—there being considerable 
evidence that in most recent years more than half of the recorded passenger 
deficit was attributable not to the transportation of passengers, but to the services 
allied therewith. 

It is very important to note that a large measure of these allied services losses 
can be laid directly at the door of the Federal Government, a fact that certainly 
does not indicate that the railroads’ passenger deficit situation will be improved 
by further intervention of Federal agencies. 

Mail service is a prime example. The railroads have been handling the mail 
for many years competently and regularly but unfortunately at rates which do not 
begin to give them a fair return on their investment in the property devoted to 
this service. These rates have been beaten down by the United States Post Office 
Department on the thinly veiled, if veiled at all, threat of transferring the mail 
to highway or air transportation. In many cases such transfer has been made 
regardless of the consequences on passenger train services, and even though no 
real savings accrue to the Government from such transfer. Our committee has 
held conference with officials of the Post Office Department and have found them 
totally unreceptive to any long-range viewpoint that the railroad passenger serv- 
ice must be retained for the national defense, and we have been informed that the 
operation policy of the Post Office Department shall be that such Department will 
be run as a business regardless of the direct consequences on any transportation 
agency and the resultant indirect effect in the national economy and national 
defense. Our committee does not hold that the railroads should be arbitrarily 
given mail contracts in preference to any other form of transportation, but it 
should be obvious to anyone that the long-range consequent of diverting the 
mail from the railroads without adequate justification servicewise or costwise is 
not in the furtherance of the national transportation policy. 

Substantially the same situation exists in the field of railway express. The 
competition of Government-subsidized parcel post, particularly on the larger 
shipments where the benefit accrues to only a minute segment of the population, 
has seriously crippled the Railway Express Agency and has driven their revenues 
down to the point where the railroads do not even get back from the agency the 
cost of transporting the traffic, much less any return on their investment in prop- 
erty devoted to the transportation of express. There is now before the Congress 
renewed proposal to amend Public Law No. 199, approval of which proposal to 
liberalize parcel post size and weight limitations will further drain revenues away 
from the Railway Express Agency and further jeopardize additional passenger 
trains for the benefit of only a very few of our people. 
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We with the State commissions bitterly resent the contemplated further in- 
vasion into the rights of our individual States. We on the scene of these local 
transportation problems know that we can perform in the field of passenger 
train regulation a much better service to the people of the United States than 
can the Interstate Commerce Commission here in Washington, whose guidance 
is only the cold, bare statistics of operation. While there have possibly been 
some few instances where State commissions might have required continuance 
of passenger train services under circumstances which appear to be unreason- 
able to the railroads, there have certainly been no greater percentage of allegedly 
unreasonable acts on the part of the State commissions than there have been 
on the part of the Interstate Commerce Commission. 

To refer to the work of our Passenger Deficit Committee once again, you will 
recall that the formal title of the Committee is “Special Committee on Coopera- 
tion With the Interstate Commerce Commission in the Study of the Railroad 
Passenger Deficit Problem,’ and I emphasize the “On Cooperation With the 
Interstate Commerce Commission.” While our Committee in its studies and 
deliberations has had the valued counsel of several individual members of the 
Interstate Commerce Commission, the cooperation of that body as a group has 
been badly lacking. We have repeatedly sought full-scale cooperation from that 
Commission but to this date have been unsuccessful. We have particularly 
sought review of the Commission’s separations formula—the method by which 
common expenses are assigned to freight and passenger services—but, although 
that formula is very unrealistic in its loading of the passenger services with 
expenses that would not be diminished one bit even if all passenger service were 
eliminated (with the consequent substantial inflation of the measure of the 
true passenger losses) no such review has been forthcoming. Although the losses 
are bad enough, the astronomical figures your Committee has been bombarded 
with in these hearings by no means reflect the true measure of the railroad pas- 
senger service losses and you will find many railroad officials who like our Com- 
mittee, question the accuracy of the separations formula and the resultant 
“passenger losses.” 

While we do not have the anticipated cooperation of the Interstate Commerce 
Commission in our work, that Commission has now instituted an investigation on 
its own motion into the railroad passenger deficit problem. The institution of 
this investigation came as a “bolt out of the blue” to our Committee in that we 
had no indication from the Commission that such a move was contemplated and 
they did not see fit to inform us other than by mimeographed order of their in- 
tentions and plans, even though they knew that we had for years attempted to get 
them to assist us in the study of this passenger deficit problem which always has 
properly been and still properly is under the jurisdiction of the State commis- 
sions. The Interstate Commerce Commission has belatedly indicated that it 
would welcome the cooperation of our Committee and the State commissions, 
and we intend to see that they have the full benefit of our years of on the 
scene study. 

We do not believe that this investigation of the Interstate Commerce Commis- 
sion into a field where it has no jurisdiction will add significantly to the results 
of our Committee but we are willing to cooperate to the fullest extent in order 
to get into the record the confirmation of our findings by that body. In this 
connection, we respectfully submit that your contemplated action in here seeking 
to extent the provisions of section 13 of the act to include railroad passenger 
service is premature in that the body which you intend to give overriding author- 
ity over the State commissions is even now conducting its first investigation into 
the field, far behind the State commissions, and does not know whether it 
needs or can use such authority. Certainly, no action should be here taken in 
this respect until this investigation is completed and a full report made. To take 
your contemplated action would be bad enough, but to take such action without 
the benefit of the results of such study would be untenable. 


STATEMENT OF AUSTIN L. ROBERTS, JR., GENERAL SoLicrroR, NATIONAL ASSOCIATION 
OF RAILROAD AND UTILITIES COMMISSIONERS, IN Support or H. R. 6208 


My name is Austin L. Roberts, Jr. I am general solicitor of the National 
Association of Railroad and Utilities Commissioners with offices at 7413 New 
Post Office Building, Washington, D. C. I appear here on behalf of that associa- 
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tion in support of H. R. 6208, a bill to amend paragraph (1) of section 4 of 
the Interstate Commerce Act. 

The National Association of Railroad and Utilities Commissioners is a volun- 
tary organization embracing within its membership the members of the regu- 
latory commissions and boards of all the 48 States of the United States. These 
are the State agencies charged by statute with the duty of regulating the rail- 
roads operating in their respective States. The executive committee of the 
association, at a regular meeting held in Chicago, Ill., on July 8, 1955, adopted 
the following resolution favoring the enactment of H. R. 6208: 


RESOLUTION FAVORING ENACTMENT OF H. R. 6208, 84rH CONGRESS 


Whereas this association’s special committee on tariff simplification, in con- 
junction with parallel committees representing the National Industrial Traffic 
League and the railroads of the United States, has made commendable progress 
toward simplifying and making tariffs of railroad freight rates more clear, 
definite, and uniform; and 

Whereas as the work of the association’s committee progressed, it became 
increasingly apparent that the program’s major progress was being obstructed 
by the administration of section 4 of the Interstate Commerce Act, as it relates 
to circuitous railroad routes meeting the rates of direct railroad routes; and 

Whereas several individual commissions, members of this association, and the 
National Industrial Traffic League supported an application which the rail- 
roads made to the Interstate Commerce Commission for blanket relief from the 
provisions of section 4, only insofar as it relates to circuitous railroad routes 
meeting the rates of direct railroad routes ; and 

Whereas the Interstate Commerce Commission, after due consideration, issued 
a report and order in which it declared its complete agreement with the objec- 
tives of the application, but found it necessary to deny the relief sought on the 
ground the Commission does not possess the requisite authority ; and 

Whereas at the request of the Interstate Commerce Commission there has 
been introduced in the Congress H. R. 6208 which would amend section 4 of 
the Interstate Commerce Act so as to permit the Commission to grant the relief 
sought and to remove the major obstruction to the program of tariff simplifica- 
tion being progressed by this association’s special committee on tariff simplifica- 
tion in conjunction with other cooperating committees ; and 

Whereas the executive committee of this association has been informed there 
is no objection to H. R. 6208 on the part of any competing forms of transporta- 
tion or on the part of any shipper groups: Now, therefore, be it 

Resolved, That the executive committee of the National Association of Rail- 
road and Utilities Commissioners does hereby announce its support of H. R. 

208; and be it further 

Resolwed, That the executive committee authorizes and directs the associa- 
tion’s representatives in the Washington office to advise the appropriate chair- 
men of committees and subcommittees of the House and the Senate that this 
association supports H. R. 6208 and that it does not feel it necessary, in the 
public interest, or desirable to delay consideration of this legislation by holding 
a public hearing. 

H. R. 6208 would amend section 4 of the act only insofar as it relates to 
circuitous railroad routes meeting the rates of direct railroad routes. The 
fourth section, as it now stands, covers three types of situations: aggregate-of- 
intermediate rates, long- and short-haul situations over direct routes, and long- 
and short-haul situations over circuitous routes. H. R. 6208 would remove only 
the third type situation from the present application of the fourth section. It 
would not emasculate the fourth section; on the contrary, it would only amend 
the section to remove from its coverage those situations which are most obstruc- 
tive and obnoxious to orderly tariff simplification and the administrative burdens 
of the Commission. Further, it does not appear that the public interest or the 
national transportation policy would suffer as a result of the enactment of 
H. R. 6208. 

Let us look at the affirmative reasons for the enactment of H. R. 6208. ICC 
Docket fourth section application No. 28580, Rates and Charges Over Oircuitous 
Routes in the United States (decided April 26, 1955), involved an application 
for general relief from the provisions of section 4 with respect to all rates 
and charges so as to permit indirect routes to meet, without limitation of any 
kind, the rates and charges of the direct routes between the same points. In 
its report the Commission stated the case as follows: 
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“Applicants point out that this request for blanket relief from all circuity 
limitations is the result of a study made by a joint committee of railroad 
traffic executives and representatives of the National Industrial Traffic League. 
They are jointly seeking ways and means to simplify and improve railroad 
tariffs. It is their consensus that circuity limitations are responsible for much 
tariff complexity, and they feel that further progress toward tariff simplification 
will be barred unless the wide variety of terms and conditions published to 
effectuate the circuity limitations can be completely removed. They maintain 
that the necessity for publishing lengthy and detailed routing instructions has 
increased the size of the tariffs manyfold, and the time and personnel costs re- 
quired for extensive rate checks haye added enormously to the carrier’s operating 
expenses. Additionally they submit that even where the rates are published 
without routing instructions, the great bulk of the traffic moves over established 
service routes which are usually well within the circuity limitations we generally 
impose. Consequently, as a practical matter, they argue, the circuity limitations 
affect an extremely insignificant portion of all the traffic moving throughout 
the United States and weighing the inconvenience and expense involved to all 
concerned are not justified by any commensurate saving of carrier revenue.” 

Despite this practical and meritorious approach to the problem of simplifying 
tariffs and saving of carrier revenue, the Commission found it necessary to deny 
the application stating: 

“* * * we are sympathetic with the struggles of the carriers to simplify their 
tariffs and to better their economic status, and within legal bounds will proceed 
to authorize long- and short-haul relief without unduly restrictive limitations 
whenever the facts so warrant. Neither the carriers’ convenience in publishing 
tariffs nor our desire to afford them economic assistance, however, constitutes 
justification for the exercise by us of jurisdiction we do not possess.” [Emphasis 
added. } 

In short, the Commission found itself in the position that if it granted the 
application it would be “repealing provisions of the statute by administrative 
fiat.’ H.R. 6208 would remove the statutory barrier which was the sole grounds 
upon which the Commission based its denial of the application in FSA No. 28580. 

Further affirmative reason for favorable consideration of this legislation in- 
volves the burden placed upon the Commission in the administration of the 
fourth section as to circuity situations. In the Commission’s statement of justi- 
fication of H. R. 6208, transmitted to the chairman of the House Committee on 
Interstate and Foreign Commerce, it is said: 

“Experience has demonstrated that the public interest is not being served 
by the imposition of the restrictions in question. The history of their adminis- 
tration has proven them to be excessively burdensome to all concerned. To- 
gether they have resulted in disproportionate expenditures of time, labor, and 
funds by both the carriers and the Commission in comparison with the relatively 
small benefits derived. Moreover, almost all of the dissatisfaction with section 4, 
which is expressed periodically by carriers and shippers alike, appears to stem 
from the same burdensome provisions” (Congressional Record, May 12, 1955, 
p. A3257). 

The administration of the fourth section for indirect routes is burdensome and 
costly to the Commission and the public without compensating benefits in the 
public interest. 

The other change in language that H. R. 6208 would make in the fourth section 
as it now reads is the elimination of the ‘reasonably compensatory” clause. The 
elimination of this clause would not only facilitate the administration of section 
4, but the clause itself appears to be redundant of regulatory duties conferred 
upon the Commission by other sections of the act. For example, the national 
transportation policy specifies as one of the objectives of Commission regulation 
the prevention of destructive competition. This, therefore, is one of the consid- 
erations involved in determining the reasonableness of a rate, and it would 
appear preferable to condemn a rate directly under section 1 rather than indi- 
rectly by denying fourth section relief. 


CONCLUSIONS 


1. The enactment of H. R. 6208 will remove a major barrier in the path of 
further tariff simplification. 

2. The enactment of H. R. 6208 will result in savings of the carriers’ time, labor, 
and funds. 
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3. The enactment of H. R. 6208 will result in savings of Commission’s time, 
labor, and funds. 

4. The enactment of H. R. 6208, since it applies only to long-and-short-haul 
situations over circuitous routes, will not affect the competitive situation between 
rail transportation and other forms of transportation. 

5. The public interest and the national transportation policy will not be ad- 
versely affected or jeopardized. 

Accordingly, the National Association of Railroad and Utilities Commissioners 


urges your favorable consideration of H. R. 6208. 


TESTIMONY OF HuNTER HoLtpING ON BEHALF OF THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES 


My name is Hunter Holding. I am a second vice president of the Equitable 
Life Assurance Society of the United States. I have been engaged in finance 
and securities work ever since graduation from college 30 years ago. The past 
19 years I have been employed by the Equitable in securities investment work, 
devoting my time almost exclusively to transportation investments and problems 
for which I am responsible as one of the assistant heads of the securities invest- 
ment department. Since coming to the society I have been involved in con- 
tinuous study of the status and future of the transportation industry as a whole, 
its component industries and individual companies. 

Billions in insurance company funds are invested in ships, railroads, pipelines, 
airlines, buslines, and trucklines. To be specific, nearly $3,850 million of life in- 
surance funds are invested in railroad obligations alone. Our own company— 
the Equitable Life Assurance Society of the United States—has nearly $1,200 
million invested in all types of transportation. 

The society’s interest in all transportation is threefold—all of practically equal 
importance. It is interested in direct investment. It is interested in the 
Nation having the finest possible transportation system and service as a pro- 
tection for other industries in which it has multibillion dollar investments (all 
of them directly or indirectly dependent on transportation). Finally it is inter- 
ested in the best possible transportation system and service as a primary element 
of national defense, 

As an organization representing millions of policyholders the society has no 
special interests as to any particular industries or as to any divisions of any one 
industry as in the transportation field. Its interests, like those of it policy- 
holders, are nationwide. For that very reason it feels a responsibility to its 
policyholders to set forth its beliefs as to a subject which affects all of them. 

We look upon transportation as being one of the most basic of all industries, 
for without the transportation industry the great steel, automobile, and power 
industries would come to a standstill. The common carriers on which the 
country’s livelihood is so dependent include all types of transportation—the 
railroads for fast, low-cost transportation of heavy bulk commodities in tre- 
mendous volume; the trucks for smaller volume at the short distance retail 
level and many intermediate hauls—particularly fast delivery of high-priced 
commodities ; the waterways, where they are available, for great low-cost bulk 
shipments; the pipelines for continuous, low-cost transportation of petroleum and 
gas products and the airways for the most rapid transportation, mainly of 
passengers, over great distances. In other words, the country needs all of these 
.types of transportation and they are all integral parts of one of the most im- 
portant basic industries. The country cannot get along on its present efficient 
basis of operation without any one of them and there is no indication that any 
one of them can ever be eliminated. 

By far the greatest part of this industry is composed of common carriers— 
carriers set up to serve the public in the transportation of all types of commodi- 
ties and having the responsibility to do so. These common carriers are subject 
to regulation by the Interstate Commerce Commission and in the case of the 
airlines by the Civil Aeronautics Board. Private carriers are exempt from the 
regulations to which common carriers are subject. Contract carriers are exempt 
from some of the regulations to which common carriers are subject—for example, 
they do not have to publish the actual rates they charge but only minimum rates. 
It is the common carrier group on which the American Nation is almost entirely 
dependent for its transportation and which it must keep strong and efficient for 
prosperous peacetime years and successful wartime operations. 

The common carriers must have regulation to protect the public from irre- 
sponsible acts such as, destructive competition to the point of extinction at rates 
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below cost, unsound finance, and other acts which would in the long run destroy 
or cripple the common ¢arrier system of the Nation. The Interstate Commerce 
Commission was created at a time when the railroads had a virtual monopoly of 
transportation in this country and except for a few natural (undeveloped) water- 
ways and horse-drawn vehicles there was no competition from other types of 
transportation. There were no motor vehicles, there were no pipelines and there 
were no airways. Under those conditions of practical monopoly for the railroads, 
it was natural that many abuses arose and, after the creation of the Interstate 
Commerce Commission, it was, during subsequent years, given powers of such 
strength as was then necessary to rigidly control the railroad industry. Among 
the powers were: 

1. Strict regulation of rates; 

2. Establishment and regulation of uniform accounting systems ; 

3. Regulation of construction of new properties and the abandonment of 

old properties and services; and 

4. Regulation of safety requirements and train operations. 

There were many other powers granted to the Commission but those above are 
among the most important. Later bills gave the Interstate Commerce Commis- 
sion power to regulate the common carriers represented by pipelines, by trucks, 
and buses (1935), and by waterways (1940). 

From this point on I am using the railroads as an outstanding example of what 
has happened to the common carriers because theirs is the earliest and longest 
experience under a combination of regulation and the changing conditions which 
have brought greatly increased competition. They and many other common 
carriers are not now making an adequate return on property under some of the 
restrictions of present day regulation. 

Prior to the Hepburn Act of 1906 the Interstate Commerce Commission did 
not have much real power to enforce many of the regulations. The Hepburn 
Act gave it such powers. Reference to schedule I attached will show that in 
1905 the rate of return on all steam railways in the United States was 5.30 per- 
cent and in 1906, 5.80 percent. With the exception of a few years it stayed around 
the 5 percent level until after the Federal Government had taken over the rail- 
ways during World War I. In fact, for all steam railways in the period 1890- 
1910 it averaged 4.67 percent (see schedule I) and for class I railways in the 
6-year period 1911-16 (before the roads were under Federal control) it averaged 
4.85 percent. By 1920, under Federal Government operation, the return on 
property was less than 0.1 percent and during that year the railroads were 
returned to their private owners and the Transportation Act of 1920 was enacted 
into law. 

The essential part of the 1920 act was—the Commission shall initiate, modify, 
establish or adjust rates so that the carriers as a whole will earn a fair return 
upon the aggregate value of railway property. The Interstate Commerce Com- 
mission thereafter set 6 percent as their judgment of the “fair return” ordered 
by Congress. The basic idea of the act was to keep the railroad common car- 
riers in a healthy condition so as to give the public efficient transportation service. 

In all the 35 years since 1920 class I railroads have earned a 6 percent rate of 
return on their investment in only one (6.36 percent in 1942). In many of those 
years the return has gone under 2 percent (1.37 percent in 1932, 1.99 percent in 
1934 and 1.62 percent in 1938). Even in the prosperous year 1955 the rate of 
return on investment for class I railroads was only 4.21 percent and for the 
whole 35-year period the average rate has been only 3.68 percent. Earnings 
have been inadequate to attract capital for improvements in amounts sufficient 
to give the industry the best technological improvements in the volume required 
to give the best and most economical service. 

It is very evident from the figures that since 1920 the average return on class I 
railroads has been substantially less than prior to that time. The record indi- 
cates that in the period 1926-29 the Interstate Commerce Commission refused 
the railroads as large rate increases as they requested because no emergency 
existed. In 1931-33 they refused the full rate increases requested because there 
was a depression ; in 1936 because the Commission expected more traffic and in 
1943-44 because there was a war boom. 

From a practical angle it seems quite apparent that an industry with the ups 
and downs of the railroad industry cannot expect to approximate any given rate 
of return year in and year out, but must expect very high rates of return—cer- 
tainly up to 8, 9, or 10 percent in good years, and must anticipate low returns 
down to, for example, 3 percent in the worst depression years, such as 1932, in 
order to average anywhere near a 6 percent return over a long period of years. 
Even at the high returns indicated, they would be far below the returns shown 
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by large industries in prosperous years, which in many cases go above 15 or 20 
percent. 

That the present methods of ratemaking have been ineffectual is evidenced by 
the fact that over a third of the country’s railroad mileage was in receivership in 
the 1930’s after having gone through, what was up to that time, the greatest boom 
years in history. Actually, class I railroads entered the depression of the 1930's 
with net working capital of only about $285 million (it was $1,599 million at the 
end of 1955). Its fixed charges of $680 million (they were $374 million in 1955) 
proved to be too large to carry through the ensuing depression. Had the rate of 
return in prior years been adequate, the roads undoubtedly would not have been 
required to borrow a large part of the funds represented by those fixed charges. 

Based on comparisons of rate of return—from the commercial aspect condi- 
tions were far less chaotic for the country’s railroads prior to 1917 than since, 
and it was in the early years that they were subjected to far less regulation than 
in the past generation. The present system of regulation simply has not worked 
to the best interests of the Nation and it seems apparent that the country’s com 
mon carriers as a whole could do far better under less rigid regulation (particu- 
larly of rates), with excesses controlled by competitive forces and a more gen- 
eral “policing power” under the ICC. 

The lower returns in the past generation cannot be ascribed to lack of business 
for the railroads because the ton mileage of class I roads has grown with the 
country’s population and was far greater in 1955 than in 1929 or prior years. 


1929 1955 


United States population 121, 770, 000 1 165, 248, 000 
Revenue ton-miles (class I) -| 447, 322, “* as 623, 591, as 000 
6 7 


Ton-miles per capita , 673 . 774 
Freight density (revenue ton-miles per mile) (class I) - ---....---.--- 1, 851, 620 1 2, 775, 000 


! Preliminary. 


Although the railroads nowadays take a smaller slice of the total freight trans- 
portation pie, the total pie is so much larger than formerly that on a traffic unit 
basis there has been a greater numerical increase in net ton-miles on class I rail- 
roads since 1930°* than for any other type of transportation. 

Nor can the lower returns be ascribed to lack of increasing efficiency on the 
railroads for even though they have been curtailed as to earnings they have used 
to the utmost what was available, and since the end of World War II have made 
additions and betterments of over $11 billion with the result that their efficiency 
has increased greatly. 


Class I: 

Average train load (tons) ei 
Net ton-miles per train-hour 25, 
Average number of cars per freight train 
Ton-miles per ar 1 = 269, 332 589, 
Ton-miles versus freight cars t () 


1 Freight only. 
2 39 percent more ton-miles with 25 percent fewer cars than in 1929, 


However, had earnings been adequate these measurements of efficiency would 
have shown vastly greater improvement. 

Neither have the railroads priced themselves out of the market, for railroad 
freight cost A} a percentage of value of goods carried is substantially less than 
it was in 1929. 


Railroad freight cost as percent of value of goods carried 


1 Latest available. 


1 Barliest available on all intercity ton-miles. 
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It seems quite evident that the greater part of the blame for poor experience on 
the rate of return lies within the transportation laws themselves rather than 
their administration. For example, the rule of ratemaking (sec. 15a) was re- 
written in 1933 to include “In the exercise of its power to prescribe just and 
reasonable rates the Commission shall give due consideration, among other fac- 
tors, to the effect of rates on the movement o ftraffic; * * *” and in 1940 this 
provision was amended to read “* * * to the effect of rates on the movement of 
traffic by the carrier or carriers for which the rates are prescribed; * * *.” 

In both cases the law attempts to make the ICC prescribe the proper rates on 
individual traffic movements for different types of transportation when the Com- 
mission cannot possibly know, as well as the carrier managements, the circum- 
stances under which all of those individual traffic movements operate. 

Throughout this long period of low return on the properties, while rail service 
has been fairly good, it has been nowhere near as good as it might have been 
had it received funds adequate to equip it with the latest technological advance- 
ments available to the industry. Just to name one item—freight cars—as of 
January 1, 1955,° over 651,000 freight cars, or 37% percent of all class I freight 
cars, Were over 25 years old. Repair costs per car owned have shown a long 
term increase ever since 1938 and while some of this is undoubtedly attributable 
to higher labor and materials costs, a part of it is undoubtedly due to the 
increasing proportion of old freight cars which has shown an upward trend ever 
since 1937. Had a higher rate of earnings been available the roads would 
undoubtedly have had a more modern freight car fleet, as well as other property 
improvements that they do not now enjoy. 

The country’s business leaders are more subject to criticism for the poor results 
than is the Interstate Commerce Comniission. The former failed to help keep 
the law in step with changing conditions, whereas the Interstate Commerce Com- 
mission tried to regulate under these outmoded statutes. It is now the duty of 
business leadets to help modernize these statutes. 

During the 1930's and 1940’s there was a tremendous growth in the construc- 
tion of highways, particularly express highways, and the production of automo- 
biles and trucks atid buses; in the construction of pipelines, improved waterways, 
and the production of airplanes and the establishment of airways. 

While this growth was taking place among competing types of carriers—all 
common ¢carfiers—trucks, railroads, and water carriers alike were faced with 
growing competition from a new source—private and contract carriers. 

Private carriers are fully exempt from regulation as they should be, but there 
has beén growing abuse of the term “private carrier” by those doing a common- 
sarrier business (in many Ccases—part time—particularly in the trucking field). 
Such abuses occur as trip leasing and stretching the agricultural commodity 
exemptions to include such items as eviscerated chickens and possibly even green 
coffee beans, cocoa beans, ete. There should be careful redefinition of “private 

-arriers” to include only transportation of the carrier’s own legitimate property. 

Contract carriers do not have to file actual rates (only minimum) and many 
have been encroaching on:the common-carrier field with the advantage of being 
able to undercut common-carrier rates without the common carriers knowing it 
(because publication of actual rates is not required). This abuse is mainly in 
the truck and water carrier fields but affects all common carriers. Motor and 
water-contract carriage should also be carefully redefined to eliminate such 
abuses. 

In the meantime the Interstate Commerce Commission has been administering, 


strict regulation on the following: sa 


1. Rates J lsups 


(a) Railroads.—On rates it made blanket increases which did not alfow tile 
individual railroad managements to set the rate to each individual typé ‘Tee 
and the competition on each, nor to change rates quickly as competi? Hat! 
tions changed. Nor did it allow the roads sufficient freedom of actt6i't#'retiute 
rates to meet competition on individual commodities and hauls.’ 
the roads could have competed very profitably at lower individti 
had greater freedom to set each rate as required. Studies het ena 
freedom in this respect could have been both cost-saving ita 
able to the railroads earningswise. [8 ai 216 ob i Hi fi 

There were no special rates on volume or bulk sn 5 tH pt'c 
Rate increases were suspended, sometimes for matty prt 
cxatetinlshsetilihdiciees sf Jom 91 se ‘on 9! Me ay 

2 Latest available. smut Yd hse botitened svsd bilnow 

24209 tdgiort 
78456—56—pt. 3-38 
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out hearings while the roads continued to suffer under increased operating costs 
without offsetting rate increases, and the railroads were still subject to the long- 
and-short-haul provision. 

(6) Trucks.—As indicated above, common-carrier trucks have been operating 
at a disadvantage because they had to publish actual rates while private carriers 
were fully exempt (but in some instances competing) and contract carriers pub- 
lish only minimum rates. 

(c) Water carriers.—As in the case of common carrier trucks and railroads, 
water common carriers are subject to many similar ratemaking abuses under 
present regulation. 

An additional inequity to common carriers is caused by the bulk-commodity 
exemptions. Under this provision of the ICC Act, if not more than three com- 
modities are carried in the cargo space of a vessel the carriage comes under 
the bulk-commodity exemptions provision and exempts it from regulation, which 
means that the rate need not be published. By comparison, other common carriers 
must publish their rates on similar commodities being carried. This gives the 
bulk-commodity water carrier an advantage by enabling it to obtain competitive 
traffic by quoting lower than published rates. 


2. Abandonment of service 

The railroads were losing hundreds of millions of dollars annually on passenger 
service, yet in many cases the State public service commissions and in some cases 
the Interstate Commerce Commission held up abandonment of service and/or 
mileage which was showing large deficits year after year. 


PRESENT SITUATION 


Present regulation of all types of common carriers and contract carriers and 
abuses of full exemption by private carriers has brought the following results: 

1. Strict regulation of the rates of common carriers by the Interstate Com- 
merce Commission makes common carriers unable to raise or lower rates quickly 
as their costs and competition require and therefore their earnings are seriously 
restricted. Long suspension periods on requested rates tend to greatly aggravate 
this situation. 

2. The public suffers two ways under present conditions—it has to pay a 
higher transportation bill than it should and it gets poorer service than necessary. 
Had the common carriers shown an adequute return they would have supplied 
better plant and equipment which would have resulted in both lower cost 
and better service. Had they been able to adjust their rates (price their 
product) with greater freedom, there would have been greater use of inherent 
cost and/or operating advantages which in turn should have made for lower 
transportation cost. . 

3. Common carriers, particularly by rail, are unable to set bulk commodity 
rates. This has two disadvantages—in the first place they cannot offer the 
cheapest possible service to shippers on large shipments. Secondly, they cannot 
meet competition from water carriers operating under the bulk commodity 
exemptions provision. 

4. The long- and short-haul provisions for railroads should be either elimi- 
nated or amended so as to allow managements the ability to set rates to meet 
the competition. 

5. Operations of private carriers are subject to such loose interpretation that 
many of them have entered the common-carrier field and have taken away 
connnon-carrier business unfairly—because they have not been competing on an 
equal basis of costs, regulations, and rates. 

6. Loose definition and less regulation of contract carriers has caused prac- 
tices unfair to common carriers with the result that the latter have again been 
hurt competitively. 

7. Common-carrier railroads have been unable to abandon deficit operations 
of passenger service and mileage because local interests have brought pressure 
to bear, particularly on State public service commissions, by protesting strenu- 
ously whenever such abandonment has been attempted. This phase of opera- 
tions has caused losses on railroad passenger services amvunting to hundreds of 
millions of dollars in all recent years (over $700 million in 1953). Had the roads 
been able to abandon such service as the managements requested, much of these 
multihundred million dollar anual losses could have been eliminated—the burden 
of the deficits would then not have ballen on freight revenues and the public 
would have benefited overall by further improvement in rail service and lower 
freight costs. 
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The goal of the legislation being proposed is to provide that each common 
carrier can compete on a basis which will allow greatest use of its particular 
eost and/or operating advantages so it may realize more fully on its earning 
power. This will make it possible for each to use increased earnings for equip- 
ment and property improvements which in turn will increase efficiency and serv- 
ice so overall transportation costs can be reduced and the country can depend 
on the strongest available common-carrier transportation system. 

In the opinion of the Equitable, H. R. 6141 provides for most of the changes 
required in the law to meet its present shortcomings and to help establish a 
transportation policy which would be to the great benefit of the Nation. It 
does so through a restatement of the national transportation policy, amendments 
to the ratemaking provisions, amendment of the provisions on abandonment 
of deficit services and redefinition of contract and private carriers. The result 
of these changes in the law should make for both higher earnings to all types of 
common carriers and better service to the public. We therefore urge strongly 
that this bill be recommended to and passed by the House of Representatives 
and the Congress and signed by the President, so that it may become law as early 
as possible. 


SCHEDULE I 


Rate of return, class I and/or all steam railways 


Percent Percent 
All steam railways (based on in- Class I railways—Continued 
vestment before deduction of de- 192 
preciation reserve) :* 


Class I railways (based on invest- 
ment less depreciation reserve) : 


.74 
5. 04 ‘ 
.10 . » 8S 
.18 > : - 28 
.10 ‘ . 76 
. 23 90: .16 
. 49 oe 19 
tee 43 ve . 28 
5D .21 


1 Data for class I railways alone were not available prior to 1911. 

NoTe.—Average, 1890-1910 (21 years), 4.67 percent; average, 1911-16 (6 years), 4.85 
pereent ; average, 1921-55 (35 years), 3.68 percent. 

Source: 1890-1910, Moody’s Transportation Manual, 1954 (figures from ICC Blue Book) ; 
1911-20, Railroad Transportation, 1911-51, AAR; 1921-53, Railroad Transportation, 
1921-53. AAR: 1954-55, Railway Revenues and Expenses, AAR Monthly Report: 35-year 
average, average net railway operating income in percent of average net investment. 
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VERIFIED STATEMENT OF EUGENE E. MurRPHY IN BEHALF OF THE NATIONAL 
ARMORED CAR ASSOCIATION, INC. 


My name is Eugene E. Murphy. I reside at 737 MacLean Avenue, Kenil- 
worth, Ill. I am vice president, secretary, and general counsel of Brink’s Inc., 
with general headquarters at 234 East 24th Street, Chicago 16, Ill. My state- 
ment is in behalf of the National Armored Car Association, Inc., which I shall 
refer to hereinafter as the association and of which I am general counsel. I 
have had 22 years of experience in the operations of the armored-car industry. 
Tor reasons to be given hereinafter, the association is opposed to the change 
in the definitions of common carriers and contract carriers by motor vehicle as 
embodied in section 10 of H. R. 6141; to the propesed requirements of section 
12 (a) in respect to publication of rates and charges of contract carriers or of 
contracts covering such transportation; and to the election of the status of 
either common carrier or contract carrier required of the present contract car- 
riers by section 24 (a). 

The association has 49 members, each of them an armored-car operator. By 
“armored-car operator” I mean a company which, in conducting its business of 
transferring and safeguarding valuables of every sort, customarily employs 
armored cars, constructed of bullet-resisting steel plate and bullet-proof glass 
and equipped with built-in safes and grilles and many protective and alarm 
devices, such as portho'es from which gunfire can be directed from within, 
ignition cut-out switches, and alarm bells and sirens. Such armored cars are 
always manned by crews which are armed and distinctively uniformed. The 
personnel of all crews are carefully selected and specially trained and experi- 
enced in the use of firearms. Such operators maintain quarters wherein they 
bave constructed vaults with various types of protective equipment for overnight 
storage and protection of the valuables entrusted to their care. Also the entire 
quarters are safeguarded and protected by various means and devices. 

Substantially all of the members of the association hold a permit from the 
Interstate Commerce Commission (hereinafter called the Commission) as con- 
tract carriers and operate as such in interstate commerce. 

The proposed amended definitions stem from the competitive struggle between 
contract carriers and common carriers for what may be described as “conven- 
tional” freight and out of the difficulty which the Commission has encountered 
in equitably distinguishing the one from the other, a difficulty which is said to 
be aggravated by a lack of definite and unambiguous standards in the law itself. 
Or, as stated by the Commission in its comments of December 22, 1955, on this 
bill, ‘‘The purpose of these changes [the amendment of the definitions of com- 
mon, contract, and private carriers by motor vehicle] is to afford to common 
earriers some measure of relief from the competition of certain classes of un- 
regulated private carriage and from the relatively less-regulated contract ear- 
riers by motor vehicle.” It is apparently hoped by the sponsors of the bill to 
assign and confine each type of carrier to an adequately defined sphere of car- 
riage and thus to end the Commission’s difficulties in drawing a distinction. 

But we ask that it be borne in mind that the aforementioned competitive 
struggle between the conventional contract carriers and common carriers is en- 
tirely lacking in the armored-car industry. As aptly stated by the Commission 
in Contracts of Contract Carriers (11 M. C. C. 693), “The armored-car operator 
is not a competitor of the common carrier of general commodities or the ordi- 
nary contract carrier by motor vehicle.” That this is true will become immedi- 
ately apparent when we turn to a description of the type of operations conducted 
by the members of the association, a type of operation which the usual common- 
earrier by motor vehicle does not hold itself out to conduct and is not equipped 
to conduct. 

As the statute now reads, a common carrier by motor vehicle is “any person 
which holds itself out to the general public * * *”, a definition which clearly 
negatives any thought that the members of our association could be deemed 
common carriers; but the definition of common carrier now proposed in section 
10 (a), when considered in the light of the proposed requirements of section 
24 (a), would leave the Commission in “appropriate proceedings” [presumably 
initiated by the present contract carrier’s forced election to operate in the 
future as a contract carrier or as a common carrier] to determine whether the 
present contract carrier may not be instead a common carrier under the amended 
definition. For reasons to be given hereinafter, it seems incredible that the 
members of this association should be found to be common carriers, and yet, 
as indicated, the discretion is vested in the Commission to force that status 
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upon us. This should not be. Section 217 of the Interstate Commerce Act re- 
quires that every common carrier by motor vehicle “shall file with the Commis- 
sion, and print, and keep open to public inspection, tariffs showing all the rates, 
fares, and charges for transportation, and services in connection there- 
with * * *.” If the members of our association were forced to assume the 
status of common carriers they would be unable, obviously to avoid this require- 
ment. But, as we shall demonstrate, as a matter of practical tariff publication 
(even if there were no other reason’) they could not possibly meet the require- 
ment; the impossibility of meeting it will become apparent as this statement 
unfolds. 

H. R. 6141 then goes on, in section 10 (b), to define a contract carrier by motor 
vehicle as ‘any person who engages in transportation by motor vehicle or pas- 
sengers or property in interstate or foreign commerce for compensation (other 
than transportation referred to in paragraph (14) and the exception therein) 
on the basis of bilateral contracts for speciallized or individualized service or 
services equivalent to bona fide private carriage by motor vehicle.” The mem- 
bers of our association do very definitely operate under “bilateral contracts for 
specialized or individualized service,’ but whether they conduct “services equiva- 
lent to bona fide private carriage by motor vehicle” is extremely difficult of as- 
certainment. This latter portion of the proposed definition is so nebulous that 
we confess ourselves at a loss to say whether we do or do not fall within its 
purview. There is no conceivable reason for leaving this important industry 
in such a state of perplexity—and particularly when, as we have already said, 
the proposed amended definitions have their roots in competitive conditions 
which are foreign to the armored-car industry. There is an utter lack of justi- 
fication for forcing the armored-car industry to sacrifice its own welfare—and 
the weliare of the patrons which it serves—in order to ameliorate unhappy com- 
petitive conditions to which it has not contributed in the least and is not a party. 

The next of the proposed amendments to which the association takes exception 
is the aforementioned provision of section 12 (a) which so modifies section 218 
(a) as to require contract carriers by motor vehicle to file, publish, and post 
actual, rather than minimum, rates, fares, or charges for transportation, or, 
in the alternative, to file, publish, and post contracts covering such trans- 
portation. Section 218 (a), as now phrased, requires only that the contract 
carrier file, publish, and post the minimum charges for the transportation 
furnished by it, and it contains a proviso that “any such carrier or carriers, or 
any class or group thereof, may apply to the Commission for relief from the 
provisions of this paragraph, and the Commission may, after hearing, grant 
such relief to such extent and for such time, and in such manner as in its 
judgment is consistent with the public interest and the national transportation 
policy declared in this act.” We shall return to this subject following our 
explanation of the exact manner in which the members of our association op- 
erate ; at the moment it seems sufficient to explain that under the quoted proviso 
the Commission has relieved the armored-car operators of the requirement that 
they file their contracts. 

The last of the proposed amendments to which the association objects is that 
found in section 24 (a), that a person holding a valid permit to operate as a 
contract carrier by motor vehicle, as defined by existing provisions of the act, 
must elect to operate hereinafter as a contract or common carrier—to be deter- 
mined by the Commission after investigation and opportunity for hearing. 

That brings me to a description of the operations of the members of our asso- 
ciation. Those operations consist of the transfer of moneys, securities, and 
other valuables in the ordinary channels of commerce by means of armored 
vehicles and the safeguarding and handling as bailee of moneys, securities, and 
other valuables under contract for selected customers. As will be seen, trans- 
portation is in a sense a mere incident of the service, the essence of which is 
protection against loss. Parenthetically, we may add, any limitation upon the 
number of such contracts,’ with the consequent lessening of the broad protection 
afforded to the public, would be palpably contrary to the public interest. 

Preliminary, also, we should emphasize that our members have thousands of 
contracts with their customers. By reason of the differing circumstances sur- 


1 As I shall establish, however, other reasons do exist. 

2 We give this special emphasis because at sheets 42 and 43 of its aforementioned com- 
ments of December 22, 1955, on the bill, the Commission suggested a definition which would 
confine contract carriers to continuing contracts “with one person or a limited number of 
persons.” We find no warrant whatsoever for such an abridging of the field of activity 
of the armored-car operators. 
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rounding the service rendered, each contract differs somewhat in respect to both 
tangible and intangible factors upon which the charges are computed, such, for 
example, as distance, time, number of men required for reasons of security, the 
bulk or mass of the shipments (whether in silver, bills, securities, or valuable 
objects), the amount of insurance requisite, the terrain, accessibility, and risk 
to other shipments. 

The specific services may be divided into the following general groups: 

(1) Payroll work; 

(2) Bank work; 

(3) Department and chainstore service; 

(4) The servicing of currency exchanges ; 

(5) Brokerage office work; and 

(6) Miscellaneous, such as the servicing of amusement places, ball parks, race 
tracks, and sporting events. 


(1) PAYROLL WORK 


Broadly speaking, this service falls into the following three major categories: 

(a) That in which our member actually draws the money from the bank, 
places it in the employees’ individual pay envelopes in cash, and either delivers 
said filled pay envelopes to the customer to be distributed by its own representa- 
tives or itself distributes the filled pay envelopes to the customer’s employees 
under armed guard. 

This type of service is rendered in countless instances in paying mine and mill 
employees, and munition and shipyard employees, where the mines or plants 
are in outlying districts and where payment of the workers by check would 
work inconvenience and hardship. 

There are almost endless ramifications to this type of service. Among such 
ramifications which require varying charges by our members are the use of 
special pay envelopes, some much more difficult of handling and filling than 
others; special inserts in the pay envelopes which require additional handling; 
the insistence by some customers upon use of larger or smaller denominations of 
bills, which necessitates a different degree of handling; the insistence by some 
customers that $2 bills be used or not used, as the case may be; and the insertion 
in some instances of social-security cards, some rather complicated, which con- 
sume additional time in the making up of pay envelopes. It must be manifest 
that it would be quite impossible to make provision in tariffs for such almost 
innumerable refinements. 

Not only is that true, but it would be equally impossible to make provision for 
the new payroll procedures which are of almost daily occurrence. 

(b) That in which the employees are paid by check but in which the armored 
ear takes cash to the plant and, where desired, cashes the checks under armed 
guard. 

In many instances the employer makes no provision for the cashing of the 
checks, and our member cashes such checks for the employees at a nominal 
charge to each employee for the time spent in rendering the service. 

(c) That in which our member draws money from the bank that is denominated 
as to coin and currency so as to permit the customer to adequately fill pay 
envelopes to meet its cash payroll, which money is then delivered to the customer’s 
place of business. 

(2) BANK WORK 


This phase of the business falls into numerous classifications such as (a) taking 
money and bonds to and from the Federal Reserve banks from and to member 
banks; (b) taking money and securities from bank to bank; (c) taking money 
and securities between main banks and branch banks; (d) taking money, checks, 
drafts, money orders, etc., from stores or other business establishments to banks; 
(e) taking “change” from banks to department and chainstores or to amusement 
places, etc.; (f) handling checks, drafts, cash letters, letters of transmittal, etc., 
between banks and clearinghouses; and (g) picking up or delivering registered- 
mail shipments. 

As a part of this service, our members install safes* in the customer’s places 
of business which can be opened only when both the member and the customer are 
present with their respective keys. Constructively, the money contained in these 
safes is at all times in the custody of our member. 


8 Through a slot in the top of the safe the receipts can be dropped by the customer from 
time to time during the day. 
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(8) DEPARTMENT AND CHAINSTORE SERVICES 


As already indicated, the major activities of our members in this classification 
are the delivery of currency and coins for “change” at the opening of business 
and the gathering of receipts at or near the close of the day’s business. 


(4) SERVICE FOR CURRENCY EXCHANGES 


The “currency exchange” is an institution existing in larger cities such as New 
York, Chicago, Philadelphia, Detroit, Indianapolis, and St. Louis. It does not 
have the status of a “bank” but functions as a convenience for the people in 
cashing checks, selling money orders and travelers checks’ receiving payments of 
public-utility bills, handling the matter of automobile licenses, ete. These institu- 
tions do not have adequate facilities to handle or retail large sums of money over 
long periods under protection and hence require a continuous service by armored 


cars. 
(5) BROKERAGE OFFICES 


This service consists of the handling of securities and cash from brokerage 
offices to banks or to other brokerage offices, or to post offices or railway-express 
offices. 

(6) MISCELLANEOUS SERVICES 


Under this general heading may be listed the services rendered to and for 
theaters, amusement places, racetracks, sporting events, and the like. For the 
most part it isa service for “change” and “receipts” similar to that afforded 
department stores. 

SUMMATION 


I take occasion, in bringing toward a close this description of the services 
rendered by the members of the association, to make it plain that while the types 
of service so rendered fall into a relatively few general categories or classifica- 
tions, there is so great a variety to the measure or quantum of each service that 
it would be utterly impossible to describe all of them with specificity in a pub- 
lished common-carrier tariff. For example, when entering into contracts with 
their customers, our members must, of necessity, take into consideration the 
amount of time spent in a given service. Yet, in performing for a host of cus- 
tomers what may seem on its face to be the same service, our member may and 
does spend amounts of time which range from a few minutes to hours. The same 
is true of waiting time at a customer's place of business. There is the further 
fact that the time devoted to a particular service differs radically at different 
times of the day, different days of the week, and in different parts of the same 
city. The service performed during the morning and evening rush hours and on 
certain days of the week and during certain seasons of the year is usually more 
difficult and time-consuming than the same service when performed during the 
normal and usual “off” hours of the day, and the service performed in the con- 
gested business areas of large cities is invariably more difficult and time-consum- 
ing than a similar service in outlying areas. Then, too, one service may be 
rendered in a part of a city or at a certain time of the day which obviates any 
unusual hazard, whereas the same service when rendered in another part of 
the city or at an unusual time of the day or night may be so extremely hazard- 
ous as to require additional guards in each vehicle employed. 

To the uninitiated, all these factors may seem to be of scant importance, but 
the fact is that they bulk large in the making of service charges. So too do the 
varying number of armed employees and increased insurance coverage required 
in given instances because of the degrees of hazard and risk involved, as well as 
many other factors that must necessarily be taken into account in arriving at 
the contract service charge. They can be evaluated by the armored-car operator 
and they can and do enter into the fixing of minimum schedules, but we can 
envision no way in which each of them could be successfully made the subject 
of an individual charge in a published tariff. 

And yet, as I have said, the proposed amendment of the definitions of common 
and contract carriers by motor vehicle, when combined with the election of status 
proposed by section 24 (a) of this bill, could quite possibly operate to force our 
members to operate as common carriers and therefore to set forth all their 
charges in a published tariff. The very thought of it is appalling. 

There is the further fact that the very nature of the business conducted by 
the association’s members makes it imperative that they should not be placed in 
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the position of holding themselves out to serve the general public. Through the 
years they have consistently reserved to themselves the exercise of judgment as 
to whom they will serve. In pursuance of the exercise of their judgment, our 
members have refused their services where the hazard of strike violence was 
great, where the danger of floods, tornadoes, and other disturbances of nature 
were imminent, where investigation of a prospective customer showed him to be 
a suspicious or undesirable character, or where the services might facilitate the 
commission of a crime. They could not thus refuse if the status of a common 
carrier were forced upon them by the proposed statute, and the safe conduct of 
their respective businesses would be jeopardized. Most assuredly this would be 
contrary to the public interest and should not be permitted—far less forced in 
the manner made possible by the proposed amendments, 

Still another factor which precludes the association’s members from occupying 
the status of common carriers is the vital necessity for secrecy in their operations. 
The passage through the streets and over the highways of cargoes of great value 
is an open invitation to attempted holdups. Every conceivable precaution must 
be and is taken to prevent them. Our members go to such lengths, for example, 
as regularly altering the routes followed by their cars and periodically changing 
the membership of crews on given runs in order to discourage collusion. But if 
our members were forced to publish tariffs they would find themselves con- 
strained, in order to obtain fair remuneration for the myriad services performed, 
to publish in one form or another the most intimate details of the contracts with 
their customers and thus to lose the secrecy and security surrounding the con- 
tracts. Valuable information hitherto held secret might well fall into the wrong 
hands, and this could readily result in a large loss, burglary, or robbery. It is 
for this very reason that our members are excused by various State regulatory 
bodies and by the Commission from filing contracts. It would be singularly un- 
fortunate if, without complaint from anyone, they should be forced as common 
carriers to do what they are relieved of doing as contract carriers. 

It may be thought by some that our members are unduly apprehensive of the 
possibility that under this bill they might be found by the Commission to be com- 
mon carriers, with all the aforementioned obligations of common carriers. But 
analysis of the proposed requirements of section 12 (a) will reveal that our 
members would be placed in a singularly unfortunate position even if under the 
proposed section 24 (a) they should be found by the Commission to be contract 
carriers. This is because, even as contract carriers, they would be forced to 
file, publish, and post actual, rather than minimum, rates, fares, or charges for 
their services, or, in the alternative, to file, publish, and post contracts covering 
such transportation, Hence they would be unable to avoid the very tariff publi- 
cation which, as I have already said, would present a literally insurmountable 
obstacle to operation as common carriers. Nor would they be able to avoid 
barring the operating details of their respective businesses to everyone—including 
the criminal elements from which they should be by all means scrupulously 
concealed. Under the proposed bill there could not possibly be that secrecy of 
operation which is so vital to the members of our association. 

Neither can it be overlooked that if the Commission’s proposed substitute for 
section 10 (b) of the bill were found acceptable by the Congress—even if under 
the proposed section 24 (a) no change were made by the Commission in the con- 
tract-carrier status of armored-car operators—the members of our association 
would be restricted to service for, at the very most, “a limited number of per- 
sons.” But the very nature of the business conducted by the members of our 
association makes it plain that such a restriction would be a distinct disservice 
to the public interest. 

CONCLUSION 


Our members, manifestly, are not the pseudo-contract carriers which have 
caused difficulty in Federal regulation. Instead, they are engaged in their unique 
operations “under individual contracts or agreements.” Their operations do not 
resemble common carriage and do not impinge upon the operations of common 
earriers. And there is no disposition on the part of our members to evade any 
of their responsibilities as contract carriers. They wish simply to bear their 
responsibilities unhindered. Perhaps the best evidence that our members do not 
seek to be unduly favored is found in their cheerful compliance, from the very 
beginning, with the requirements of the Commission’s decision in Contracts of 
Contract Carriers (1 M. C. C. 628), that is, they transport under written con- 
tracts or agreements which provide for transportation for particular customers, 
and the contracts are bilateral and impose specific obligations upon both operator 
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and customer, over a series of shipments during a stated period of time, and 
are preserved for the required period. 

Nor will it ever be the purpose of uor members to resent any reasonable laws, 
rules, or regulations. The Commission has long recognized the peculiar char- 
acter of the ouerations of our members, as evideneed by its decision in United 
States Trucking Corporation Contract Carrier Application (30 M. C. C. 41; 42 
M. ©. C. 841), we merely ask now that nothing be done which could bring a with- 
drawal of that recognition. 

We take no position in regard to the operations of the conventional common 
carriers or contract carriers by motor vehicle; we do urge that in simple justice 
to our industry the changes which we here oppose should be rejected by the 
Congress unless adequate provision is made for exemptions which will leave the 
armored-car industry in status quo. By such provision the public interest will 
continue to have protection. If our position is altered, as contemplated by this 
bill, grave injury will inevitably result to the armored-car industry and to the 
general public interest. 

Respectfully submitted. 

NATIONAL ARMORED CAR ASSOCIATION, INC., 
By Everne EB. Murpuy. 


VERIFICATION 
STATE OF ILLINOIS, 
County Cook, 88: 

Eugene E. Murphy, being duly sworn, deposes and says: That he is the general 
counsel of the National Armored-car Association, Ine. ; that he has read the fore- 
going statement, and knows the contents thereof ; that the same are true as stated, 
except as to matters and things, if any, stated on information and belief, and that 
as those matters and things, he believes them to be true. 

BuGENE E. Murpwy. 


Subscribed and sworn te before me, a notary publie in and for the State and 
county above-named, this 18th day of June 1956. 
Srate or [Lianois, County of Cook, ss: 
Francis D. Parruanp, Notary Publie. 


STATEMENT OF Moultrie Hirt, ComMERCE ATTORNEY FOR GAINESVILLE MIDLAND 
Ramzoap Co., Georera & Firorma RAILROAD, TENNESSEE, ALABAMA & GEORGIA 
Rartway Co., CONCERNING THE PUBLIC INTEREST IN PRESERVING REASONABLE 
THROUGH ROUTES AND JOINT RATES IN CONNECTION WITH SHORT LINE RAILROADS 


My name is Moultrie Hitt, and my address is 718 Southern Building, 15th and 
H Streets NW., Washington 5, D. C. 

Am an attorney at law and a member of the bar of the courts of the District 
of Columbia, and the Supreme Court of the United States; and am a lawyer 
practitioner before the Interstate Commerce Commission. 

Before becoming an attorney at law I had many years of railroad service in 
the executive and managerial departments of three class I steam common car- 
rier railroads, and as secretary of the General Managers Association of the 
Southwest, and in creating and aiding in the conduct of the Short Line Railroad 
Association of the Southeast, which later became the American Short Line Rail- 
road Association. 

Am familiar with the history of the Interstate Commerce Act, especially as 
amended by the Transportation Acts of 1920 and 1940, especially in respect to the 
relation of the national transportation policy to short line railroads. 

Most of my clients have been, and are, independent short-line railroads, who 
I represent in connection with matters before the Interstate Commerce Com- 
mission. 

This statement is addressed to the proposition that additional legislation is 
imperatively needed in order to call an effective halt to the ill-advised cancellation 
of through routes and joint rates presently in progress by the Southern Railway 
system lines as an example. 

The Southern Railway contends that in most instances the present limitations 
in paragraph 4 of section 15 cannot prevent the cancellation of throuch routes 
and joint rates which do not afford it its long haul. That contention seems 
unsound in the light of the decision in U. 8S. v. Great Northern (343 U. 8. 562), 
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which holds that the limitations in paragraph 4 applies only when the Commis- 
sion is acting under paragraph 8 to establish new through routes and joint rates, 
but that contention should be set at rest by an appropriate amendment or amend- 
ments removing the limitations on the power of the Commission to require the 
establishment of reasonable new through routes and joint rates, as well as to 
prevent the cancellation of such routes which presently exist. 

The particular language which is italicized in the following quotation from the 
presently existing paragraph 4 of section 15 should be excised : 

“(4) In establishing any such through route the Commission shall not (except 
as provided in section 3, and except where one of the carriers is a water line) 
require any carrier by railroad, without its consent, to embrace in such route 
substantially less than the entire length of its railroad and of any intermediate 
railroad operated in conjunction and under a common management or control 
therewith, which lies between the termini of such proposed through route, (a) 
unless such inclusion of lines would make the through route unreasonably long 
as compared with aonther practicable through route which could otherwise be 
established, or (b) unless the Commission finds that the through route proposed 
to be established is needed in order to provide adequate, and more efficient or 
more economic transportation: Provided, however, That in prescribing through 
routes the Commission shall, so far as consistent with the public interest, and 
subiect to the foregoing limitations in clauses (a) and (b), give reasonable 
preference to the carrier by railroad which originates the traffic. No through 
route and joint rates applicable thereto shall be established by the Commission 
for the purpose of assisting any carrier that would participate therein to meet 
its financial needs. In time of shortage of equipment, congestion of traffic, or 
other emergency declared by the Commission, it may (either upon complaint 
or upon its own initiative without complaint, at once, if it so orders, without 
answer or other formal pleadings by the interested carrier or carriers, and 
with or without notice, hearing, or the making or filing of a report, according 
as the Commission may determine) establish temporarily such through routes 
as in its opinion are necessary or desirable in the public interest.” 

The said excision from paragraph 4 of section 15 is substantially the same as 
has heretofore been recommended by the late Joseph B. Eastman as Federal 
Coordinator of Transportation and, repeatedly, by the Interstate Commerce 
Commission. 

In connection with this statement I want to show some examples with which 
I am familiar as commerce attorney for three short-line railroads which are 
presently the victims of aggression by the great Southern Railway system with 
more than 7,500 miles of main track. These three short lines must continue 
to be participants in through routes and competitive joint rates in order to 
continue to efficiently serve the public convenience and necessity. Briefly sum- 
marized, the salient facts in these examples are as follows: 

(1) The Gainesville Midland Railroad Co. orerates some 42 miles of main 
line between Athens, Ga., and Gainesville, Ga. The region between these points 
is dependent upon it for railroad transportation (Gainesville Midland RR. Co. 
Acquisition and Operation, 221 I. C. C.1; and I. & S. 6089, 241 I. C. C. 253, 256). 

Gainesvtlle, Ga., the most important community to the Gainesville Midland 
is an important commercial business and industrial community and is a trading 
center for north Georgia. It is served by both the Southern Railway and the 
Gainesville Midland Railroad. 

When the Gainesville Midland Railroad was in receivership undergoing 
reorganization the Southern Railway, cognizant of its public convenience and 
necessity and pursuant to its then enlightened traffic policy, voluntarily helped 
to preserve this short line by opening to it participation in through routes and 
joint rates. Recently, however, the Southern Railway has reversed that policy, 
and to close such routes has filed new tariff schedules which do not include 
the Gainesville Midland as a participant in through routes and competitive 
joint rates. 

In justification of its change of policy the Southern Railway makes general 
contention that economy and efficiency require that the traffic it handles be con- 
centrated in channels which will yield it the longest hauls and greatest revenue, 
regardless of the adverse effect upon the Gainesville Midland. It is upon that 
theory that the Southern Railway has attempted, for example, to close routes 
against participation by the Gainesville Midland on traffic from a paper mill 
located at Mead, Ga., near Macon. That mill is directly served by both the 
Central of Georgia and the Southern Railway, and it customarily divides its 
outbound traffic between these two originating lines. 
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The Southern Railway’s share is not here involved. 

The traffic which is involved by the closing of routes is that part of the Central 
of Georgia’s share, which Central share is routed via the Gainesville Midland 
Railroad and thence via Gainesville and the Southern Railway. 

The Central has other outlets and is not dependent on the routes through 
Gainesville, hence the futility of closing the route through Gainesville in order 
for the Southern Railway to take part of the Central’s fair share of this paper 
traffic obviously does not make sense. 

Therefore, as anyone can see, for the Southern to inflict loss on itself is such 
poor traffic management that it indicates that the real purpose is to help break 
down, and eventually get rid of, the Gainesville Midland as a competitor at the 
important Gainesville trading center. 

And, even if it was a good cold traffic policy to make the sacrifice in order to 
tear down a competitor for business at Gainesville, it clearly would not be con- 
sistent with the public interest ot hamper, or destroy, a short-line carrier which 
is substantially indispensable to the other communities it serves, especially when 
the Transportation Act of 1920 made it clear that the fact that it was the national 
policy to foster adequate transportation service for the public. (New England 
Divisions Case, 261 U. 8S. 194, 195; Dayton Goose Creck R. Co. v. U. S., 263 U. S. 
475, 478; and cited in U. 8S. v. Great Northern, 343 U. S. 562, 576.) 

(2) The Georgia & Florida Railroad, also a public convenience and necessity, 
operates some 335 miles of main line, serving a predominantely agricultural area 
between Greenwood, S. C., via Augusta and across the State of Georgia to Val- 
dosta, Ga. The immediate object of Southern Railway’s recent attacks on the 
Georgia & Florida have been intended to curtail the competition of the Georgia & 
Florida Railroad for traffic to and from a large woodpulp plant recently estab- 
lished at Foley, Fla. Foley is a station on the Live Oak, Perry & Gulf Railroad, 
a short line which the Commission recently permitted Southern Railway system 
to acquire, but only upon the condition that through routes and joint rates would 
continue to be maintained in connection with the Georgia & Florida Railroad. 

In J. & 8. 6392, Salt Cake—Bessemer City, N. C., to Foley, Fla., decided June 4, 
1956, speaking of the “trickiness” of the method employed by the Southern to 
close the routes against the Georgia & Florida, the Commission said: 

“The 40-cent rate and route would circumvent an expressed condition attached 
to the approval of an application to control lines connecting with the protestant 
in this proceeding and other carries. That condition was designed to protect 
the interest of the intermediate carriers, as well as the public interest in the 
continued operation of the latter lines. It may not be circumvented in the 
manner attempted by the respondents.” 

(3) The Tennessee, Alabama & Georgia Railroad Co., another public con- 
venience and necessity, operates 92 miles of main line between Chattanooga, 
Tenn., and Gadsden, Ala. 

In this instance the Southern Railway System lines defying disapproval of 
its proposal by the general committee of the Southern Freight Association, gave 
independent notice (announcement No. A-1889, file 40-SA 21471, March 29, 
1955) that it would amend its tariffs by adding thereto a provision that ‘‘The 
A. G. 8. RR, C. N. O. & T. P. Ry. and/or Sou. Ry. will not participate in any 
through routes formed in part by the T. A. & G. Ry. as an intermediate line haul 
carrier between the following lines. (See note.) 

“A. G. S. and C. of Ga. 

“A.G. S. and C. N. O. & T. P. 

“A. G. S. and L. & N. 

“A.G.S. and N.C. & ST. L. 

“A. G. S. and Son. 

“C.N.O. & T. P. and L. & N. 
“C.N.O.& T. P. and N. C. & ST. L. 
“Sou. and L. & N. 

“Sou. and N. C. & ST. L. 

“All such through routes are hereby expressly declared to be closed.” * * * 

This notice was followed by a massive onslaught of new tariff schedules 
restricting such routing, which tariffs were duly protested and are suspended 
and an investigation is now in process. 

The average vearly gross revenne derived by the T. A. & G. Railroad from 
participating with the Southern Railway System lines as an intermediate carrier 
is some $71,533. The loss of this $71,533 of yearly average gross revenue is in 
sharn contrast with the fact that its average total yearly net income was 
only $172,321. 
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Since its organization October 27, 1887, the Tennessee, Alabama & Georgia 
Railway has suffered three receiverships. Since the last receivership the prop- 
erty has undergone reconstruction to bring it up to the standards required to 
operate an effieient railroad largely due to its increased participation in through 
traffic. 

Although this overhead traffic is of relatively little importance to the Southern 
Railway, it is needed by this protestant to maintain its good service to its 
local territory, and in order to provide the public with effective competition on 
through traffic. 

HISTORICAL BACKGROUND 


If the present atavistic policy of the Southern Railway System sets an 
example which other systems would follow Congress may be again confronted 
with the same sort of cannibalistic conditions which endangered the public in- 
terest served by short-line railroads, which it sought to curb by the Transporta- 
tion Act of 1920. Therefore, it will be appropriate to take a look at that back- 
ground: 

In the earliest period of railroad development the railroads were generally 
all short lines and the general traffic volume was light and largely of a loeal 
character. 

‘she aevelopment of most of the larger railroad systems has been by a process 
of combining together a considerable number of short lines. The Pennsylvania 
Railroad is said to be made up of a combination of some 500 smaller railroads, 
and the largest system in the South, the Southern Railway, was also formed from 
a combination of several hundred smaller railroads. All short-line railroads, 
however, have not been included in large systems. 

The particular type of short line with which this is illustrated in this state- 
ment is concerned are the so-called short-line general purpose community rail- 
roads of varying lengths, most under 100 miles. 

At the outset of the First World War the condition of the railroad industry 
had become so difficult that it became necessary for the Government to take same 
over for operation by the United States Railroad Administration. At that period 
the position of the independent short-line general-purpose community railroads 
also was precarious. While some trunk lines cherished some of these short lines 
for their “feeder” value, there also developed an adverse school of thought among 
some efficiency theorists that trunk roads would be better off economically if 
short lines had never been built. On that theory most short lines were aban- 
doned by the Railroad Administration to “swim or sink” alone as best they could. 
That cavalier treatment by the United States Railroad Administration was sup- 
ported by assertions that to retain them would be like “taking cripples into the 
Army,” and that their rails could now be taken up and be sent to France to help 
win the war. 

That theory led to so many overt acts detrimental to short-line general-purpose 
community railroads by trunk roads officials in the Railroad Administration 
that the welfare of the public served by them was seriously threatened. That 
situation was made known to Congress when Congress had under consideration 
the return of railroads to private ownership, and the problem of the weak and 
short-line railroads was uppermost in the enactment of the Transportation Act 
of 1920, by which Congress initiated a new policy of fostering care and guardian- 
ship for the railroad industry. 

Among other things the Transportation Act of 1920 by section 208 (a) put a 
summary stop to some of the same sort of abuse then being perpetrated against 
the short lines as is now being attempted by the Southern Railway by the fol- 
lowing provisions: 

“(a) All rates, fares, and charges, and all classifications, regulations, and 
practices, in any wise changing, affecting, or determining, any part of the aggre- 
gate of rates, fares, or charges, or the value of the service rendered, which on 
February 29, 1920, are in effect on the lines of carriers subject to the Interstate 
Commerce Act, shall continue in force and effect until thereafter changed. by 
State or Federal authority, respectively, or pursuant to authority of law; but 
prior to September 1, 1920, no such rate, fare, or charge shall be reduced, and 
no such classification, regulation, or practice shall be reduced, and no such classi- 
fication, regulation, or practice shall be changed in such manner as to reduce any 
such rate, fare, or charge, unless such reduction or change is approved by the 
Commission, 

“(b) All divisions of joint rates, fares, or charges, which on February 29, 1920, 
are in effect between the lines of carriers subject to the Interstate Commerce 
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Act, shall continue in force and effect until thereafter changed by mutual agree- 
ment between the interested carriers or by State or Federal authorities, respec- 
tively.” 

It also took other constructive measures, prominent among which were the 
two following: 

First: In order for needy lines to get a larger share of the railroad revenue 
a “rule for divisions” was incorporated by the underscored words in paragraph 
6 of section 15 of the Interstate Commerce Act, reading as follows: 

“Whenever, after full hearing upon complaint or upon its own initiative, the 
Commission is of opinion that the divisions of joint rates, fares, or charges, 
applicable to the transportation of passengers or property, are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as between the 
carriers parties thereto (whether agreed upon by such carriers, or any of them, 
or otherwise established), the Commission shall by order prescribe the just, 
reasonable, and equitable divisions thereof to be received by the several carriers, 
and in cases where the joint rates, fare, or charge was established pursuant 
to a finding or order of the Commission and the divisions thereof are found 
by it to have been unjust, unreasonable, or inequitable, or unduly preferential 
or prejudicial, the Commission may also by order determine what (for the period 
subsequent to the filing of the complaint or petition or the making of the order 
of investigation) would have been the just, reasonable, and equitable divisions 
thereof to be received by the several carriers, and require adjustment to be 
made in accordance therewith. Jn so prescribing and determining the divisions 
of joint rates, fares, and charges, the Commission shall give due consideration, 
among other things, to the efficiency with which the carriers concerned are 
operated, the amount of revenue required to pay their respective operating ex- 
penses, tares, and a fair return on their railway property held for and used 
in the service of transportation, and the importance to the public of the trans- 
portation services of such carriers; and also whether any particular participat- 
ing carrier is an originating, intermediate, or delivering line, and any other 
fact or cirewmstance which would ordinarily, without regard to the mileage 
haul, entitle one carrier to a greater or less proportion than another carrier of 
the joint rate, fare or charge.” [Italics supplied.] 

Second. In order that there might be more joint rates to divide under the 
new rulé for divisions the Transportation Act of 1920 amended paragraph 4 
of section 1 to read as follows: 


“THE DUTY OF THE CARRIERS 


“It shall be the duty of every common carrier subject to this act engaged in 
the transportation of passengers or property to provide and furnish such trans- 
portation upon reasonable request therefor, and to establish through routes 
and just and reasonable rates, fares, and charges applicable thereto, and to 
provide reasonable facilities for operating through routes and to make reason- 
able rules and regulations with respect to the operation of through routes, and 
providing for reasonable compensation to those entitled thereto; and in case 
of joint rates, fares, or charges, to establish just, reasonable, and equitable 
divisions thereof as between the carriers subject to this act participating therein 
which shall not unduly prefer or prejudice any of such participating carriers.” 

Also, it amended paragraph 3 of section 15 to read as follows: 


“THE POWER OF THE COMMISSION 


“The Commission may, and it shall whenever deemed by it to be necessary 
or desirable in the public interest, after full hearing upon complaint or upon 
its own initiative without a complaint, establish through routes, joint classifiea- 
tions, and joint rates, fares, or charges, applicable to the transportation of 
passengers or property, or the maxima or minima, or maxima and minima, to 
be charged (or, in the case of a through route where one of the carriers is a 
water line, the maximum rates, fares, and charges applicable thereto), and the 
divisions of such rates, fares, or charges as hereinafter provided, and the terms 
and conditions under which such through routes shall be operated; * * *.” 

Congress might well have stopped with said paragraph 3 of section 15, but, 
nevertheless, it added, in paragraph 4 of said section 15, a limitation on the 
power of the Commission as follows: 

“In establishing any such through route the Commission shall not (except 
as provided in section 3, and except where one of the carriers is a water line), 
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require any carrier by railroad, without its consent, to embrace in such route 
substantially less than the entire length of its railroad and of any intermediate 
railroad operated in conjunction and under a common management or control 
therewith, which lies between the termini of such proposed through route, unless 
such inclusion of lines would make the through route unreasonably long as 
compared with another practicable through route which would otherwise be 
established: * * *.” 

This litigation has been the source of such subsequent litigation and has so 
interfered with the broader intent of Congress to foster the weaker carriers 
that both the Interstate Commerce Commission, repeatedly, and the Federal 
Coordinator of Transportation recommended its repeal. 

Notwithstanding those recommendations when the Transportation Act of 
1940 was under consideration the opposition of the trunk roads and the Associa- 
tion of American Railroads was so effective that not only was the limitation 
of the Commission’s power retained, but there was added (in conference) an 
ill-conceived further limitation that “No through route and joint rates applicable 
thereto shall be established for the purpose of assisting any carrier that would 
participate therein to meet its financial needs.” 

It may be appropriate in this connection to refer to the fact that the Associa- 
tion of American Railroads in a statement dated June 14, 1956, opposed as 
follows the changes recommended by the American Short Line Railroad Associa- 
tion: 

First. With respect to changes in paragraph 3 of section 15 (4): 

“The proposal contained in section 7 (b) of H. R. 6141 would terminate the 
Commission’s authority to consider proposed cancellations on its suspension 
docket and to decide whether hearings are necessary or not. A hearing in 
every case would be mandatory. This would logjam the whole procedure. 

“Many tariffs and tariff supplements are being filed, almost daily, in which 
through routes are canceled, but seldom is this done with the consent of all par- 
ticipating carriers. In many cases consent to cancel is withheld as a matter of 
routine—for reasons which may or may not relate to the public interest. Under 
the present law, whether a hearing is justified or not can be decided when the 
Commission considers whether to suspend the tariff, and it may of course decide 
against suspension but institute an investigation. Under the proposed change 
this flexible procedure for protecting the public interest would be eliminated 
and a rigid requirement for hearings would be substituted in every case where 
there is lack of agreement on the part of all of the participating carriers. 

“The Association of American Railroads is strongly opposed to this sug- 
gested change in procedure for determining whether or not the cancellation 
of through routes is ‘consistent with the public interest.’ ” 

If there are some so-called “paper” or merely theoretical routes which could 
be closed off without substantial injury, consent of all the carriers participating 
therein doubtless can be readily and easily obtained, and no logjam, would be 
involved. 

Where any participating carrier would refuses its consent in any “border 
line” case it would have good reasons which certainly should be heard before 
rather than after new restrictions have been filed. The number of such instances 
will not be sufficient to produce a logjam. On the other hand, however, if there 
should be a logjam that would show there is need for the Commission to be em- 
powered to protect the public interest as is well illustrated by the examples I 
have given. 

Second. With respect to the proposed excision from paragraph 4 of section 
15 (4): 

“Mr. Hood also suggested far-reaching amendment of section 15 (4) of the 
Interstate Commerce Act. That section sets forth limiting conditions for the 
prescription of through routes by the Interstate Commerce Commission. No 
amendment of section 15 (4) was suggested in the report of the Presidential 
Advisory Committee on Transport Policy and Organization, or is any amend- 
ment thereof contemplated by the pending bills in their present form. 


* * = + + * * 
“Thus there would be removed from section 15 (4) all the presently effective 
limitations on the Commission’s power to prescribe through routes, limitations 
that have a long history of careful consideration on the part of Congress. There 
would be left in force only the provisions of that section which empower the 

Commission to establish temporary through routes in times of emergency. 
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“The Association of American Railroads opposes this proposed change in 
the law.” 

It will be noted that no other reasons are given to support the opposition of the 
Association of American Railroads. Certainly the recommendations of the 
late Federal Coordinator of Transportation and the Interstate Commerce Com- 
mission should carry more weight. 


DOCUMENTARY SUBSTANTIATION 


Substantiation in more comprehensive detail will be found in the following 
documents : 

In connection with the Gainesville Midland (I. and 8S. Docket 6415): 

1. Copy of protest of the Gainesville Midland (May 19, 1955). 

2. Copy of the Southern Railway’s Statement of Facts and Argument (Sep- 
tember 2, 1955). 

8. Copy of the Gainesville Midiand’s Answering Statement of Facts and 
Argument (November 14, 1955). 

4. Copy of intervening statement of Facts and Argument by Georgia Public 
Service Commission (November 2, 1955). 

5. Copy of decision of Interstate Commerce Commission (March 5, 1956). 

6. Copy of Reply of Gainesville Midland in Opposition to Southern Railway’s 
Petition for Reconsideration (May 29, 1956). 


COMMENT 


As one of its grounds of claimed justification (Document 2, p. 4) the Southern 
Railway asserts it is making a diligent effort to improve its efficiency by expendi- 
tures for “modern pushbutton yards” at various strategic points. In the 
Gainesville Midland’s Answering Statement of Facts and Argument (Document 3, 
pp. 18, 19, and 20) it is shown how this ground is irrelevant and immaterial. 

As another ground of claimed justification the Southern asserts (Document 2, 
p. 3) that its average haul is too low. In the Gainesville Midland’s Answering 
Statement of Facts and Argument (Document 3, pp. 11, 12, 13, 14, and 15) the 
lack of merit in this contention is shown beyond successful contradiction. 

As still another ground of claimed justification the Southern asserts (Docu- 
ment 2, pp. 22, 23, 24, 25, 26, 27, 28, 29, 30) that the Commission has no power 
in a suspension proceeding to order restrictions canceled via routes which it 
could not have required to be established in the first instance. In the Gaines- 
ville Midland’s Reply of Protestant to Respondents’ Petition for Reconsideration 
(Document 3, p. 1, et seq. of the foreword, and p. 18 et seq. under the heading 
“National Transportation Policy” the Southern Railway’s contention is com- 
pletely refuted, especially by references to the decision of the Supreme Court in 
U. 8. v. Great Northern (343 U. S. 562, 576) ). 

Also, the Southern seems to contend that the result of its action is a de 
minimis proposition anyhow. Discussing a movement of 14 cars in the first 5 
months of 1955 (Document 2, pp. 13 and 14) it argues that the Gainesville Mid- 
land would have earned only $480.20 thereon, and the Southern only $1,362.20. 
But the Southern could have earned $3,645.60 if that traffic had moved via its 
long haul. In the Gainesville Midland’s Answering Statement of Facts and 
Argument (Document 3, pp. 20, 21, 22) it is clearly shown that not only the 
Southern’s contention is wholly “iffy” but as a practical proposition it would 
lose this revenue entirely. 

In connection with Georgia and Florida (I. and S. Docket 6392, Salt Cake 
from Bessemer City, N. C., to Foley, Fla.) : 

7. Copy of Georgia & Florida’s protest (April 22, 1955). 

8. Copy of Georgia & Florida’s answer (August 18, 1955). 

9. Copy of the decision of the Interstate Commerce Commission (June 4, 1956). 

In connection with the Tennessee, Alabama & Georgia Railway (I. & S. 6413, 
cancellation of routing) : 

10. Copy of TA and G protest (May 6, 1955). 

In connection with the history of sections 15 (3) and 15 (4): 

11. Testimony of short line railroads before the House committee preceding 
the Transportation Act of 1920. 

12. Copy of the Transportation Act of 1920 with interpolations demonstrating 
the intent of Congress with respect to the national policy respecting short line 
railroads. 





1860 TRANSPORTATION POLICY 


13. Copy of extracts from report in 1937 of the section of research to the 
Federal Coordinator of Transportation on the problem of short line railroads. 

14. Copy of the testimony of the late Joseph B. Eastman, on December 16, 1937, 
for the Interstate Commerce Commission on Short Hauls and Through Routes 
before a subcommittee of the House Committee on Interstate and Foreign 
Commerce. 

15. Copy of extracts showing recommendation by the Interstate Commerce 
Commission to Congress in its annual reports of 1929, 1930, 1931, 1932, 1933, 
1934, 1935, 19386, and 1937, with respect to the removal of limitations on the 
establishment of through routes. 


(The documents referred to have been placed in the committee 
files. ) 


Xx 








